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An Analysis of Non-Violent Drug Offenders with Minimal Criminal Histories

Executive Summary

Recent years have been marked by dramatic increases in the Federal prison population and in
the number of Federal defendants sentenced for drug law violations. This report takes as its
focus drug offenders with a minimal or no prior criminal history whose offense did not
involve sophisticated criminal activity and whose offense behavior was not violent. We refer
to this person as a "low-level” drug offender. This shorthand is adopted for purposes of
convenience, and not to suggest any policy conclusions or assessments about the seriousness
or harm resulung from drug offenses. The purpose of the analysis is to gain a more solid
foundation of knowledge to inform criminal justice policy decisions.

The study started with a group of offenders selected from computerized records used by the
U.S. Sentencing Commission and the Bureau of Prisons. A sample was identified on the basis
of automated information about prior convictions, violence in the current offense, and level of
sophistication of the instant offense. However, once the sample was identified, more in-depth
record searches (including paper records with considerably more detail and National Crime
Information Center records) disclosed more specific information about criminal histories as
well as the functional role individual offenders played in their offenses.

It should be noted that there are at least two fundamental approaches to the sentencing of drug
law offenders. One approach emphasizes the harm associated with the amount of drugs
involved in the offense. Indeed, mandatory-minimum penalties for drug offenses have this
premise. A second approach recognizes that in addition to the harm associated with the
quantty of drugs, there are other important sentencing factors including the offender’s role,
and the risk he or she poses to the community. This report does not endorse or recommend
one approach above the other. Rather it provides information on risk and role for the
consideration of policymakers.

The major findings of this study are:

A substantial number of drug law violators who are sentenced to incarceration in
Bureau of Prisons custody can be classified as "low-level”. Using one set of criteria
which limited offenders to no current or prior violence in their records, no
involvement in sophisticated criminal activity and no prior commitment, there were
16,316 Federal prisoners who could be considered low-level drug law violators. They
constituted 36.1 percent of all drug law offenders in the prison system and 21.2
percent of the total sentenced Federal prison population.

If we further restricted the population to those offenders with zero criminal history

points (according to U.S. Sentencing Commission rules), there were 12,727 Federal
prisoners who could be considered low-level drug law violators. They constituted 28.2
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percent of all drug law offenders in the prison system and 16.6 percent of all
sentenced prisoners.

The average sentence of the low-level drug law offender group was 81.5 months,
which means that, under Guideline sentencing, these individuals will serve, on
average, at least 5% years before release from prison.

Even with a liberal interpretation of criminal justice contact (where criminal justice
contact was defined as an arrest regardless of disposition), the majority of low-level
offenders had no prior recorded contact with the criminal justice system. The data do
not reflect criminal justice contacts outside the United States. Therefore, criminal
justice contacts for non-citizens may be under-reported.

Based on the study sample, two-thirds of low-level drug offenders currently in the
Bureau of Prisons received mandatory-minimum sentences.

Even among low-leve] drug offenders, sentences have increased 150 percent above
what they were prior to the implementation of Sentencing Guidelines and significant
sentencing legislation which established mandatory-minimum sentences for primarily
drug and weapons offenses.

Among the low-level offenders, 42.3 percent were couriers or played peripheral roles
in drug trafficking.

Low-level drug law violators are much less likely than high-level defendants to
reoffend after their release from prison and, if they do recidivate, they are unlikely to
commit a crime of violence. Furthermore, the length of their incarceration does not
positively or negatively influence their recidivism. These conclusions were based on a
review of the research literature.

Even for low-level defendants, the most significant determinant of their sentence was
drug quantity. The defendant's role in the offense had only a small influence on the
length of the eventual sentence.

When examining the importance of demographics in sentencing outcomes for low-level
offenders, citizenship was a significant factor even after accounting for most factors
involved in sentencing.

Throughout the report, we distinguish among the role a defendant played in the drug scheme,
the amount of drugs involved in the offense, and risk (i.e., the likelihood someone will
reoffend and whether their new offense would be a crime involving drugs or violence). We
based our evaluation of risk to a great extent on the criminal history of the defendant. Past
research has consistently shown that prior record is the best determinant of future criminal
involvement. Role in the offense was intended to portray the defendant’s function in the drug



scheme. The concept of functional role was developed by the U.S. Sentencing Commission
(USSC) and has been used in their research. We originally coded 17 categories consistent
with the USSC categories; however, we found that among the non-violent drug offenders with
minimal criminal histories, high-/mid-level dealer, money launderer/manufacturer, street-level
dealer, courier, and peripheral role were the primary categories necessary to understand the
defendant's involvement in the drug offense. As a result of this coding effort, some offenders
originally defined as low-level, were found to have relatively sophisticated roles.

In several sections of this report, we contrast "low-" and "high-level” offenders. This
distinction 1s a relative one. We used certain criteria to define a low-level offender pool and
anyone who did not meet these criteria were categorized as higher level. This remaining pool
of higher-level offenders does not imply these are all extremely risky defendants. This
remaining group spans some defendants who are similar to the low-level pool and some who
are very dissimilar. As a shorthand, throughout this paper, instead of referring to low- and
higher-level we adopt the convention low- and high-level.

The study shows that even with a conservative definition of risk, which, along with other
constraints, limited the target population to defendants with no past arrest of any kind,
regardless of the disposition (conviction, not guilty, dismissed, no information), there were
still a substantial number of low-level offenders. We used National Crime Information Center
(NCIC) "rap sheets” as the basis for assessing past criminal justice contacts. This database
does not report criminal justice contacts in other countries. Therefore, it is possible that we
have under-represented the past criminal justice contacts of non-citizens. Nevertheless, by
using the broad definition of criminal justice contact as any arrest, we also probably
overestimated the past criminal histories of both U.S. citizens and some non-citizens.

Almost all of the analyses in this report distinguished between U.S. citizens and non-citizens.
Our purpose was to develop the information based on citizenship in the event that specific
policy has to be writien for the low-level non-citizen offender. Without going into the details
of our analyses, it seems clear that low-level non-citizens received longer sentences than their
U.S. counterparts. However, we found no racial or gender trends in the sentencing of low-
level drug law violators.

This paper demonstrates that mandatory-minimum prison sentences for specific drug amounts
have had a profound influence on the structure of Sentencing Guidelines. Not surprisingly,
drug quantity is, by far, the most important determinant of sentence length. Even after adding
role adjustments or departure results into the sentencing equation, drug quantity was still the
dominant determinant of sentence length. We have shown that drug defendants with minor
functional roles (e.g., courier or peripheral role) still receive sentences that overlap a great
deal with defendants who had much more significant roles in the drug scheme. This suggests
that one possible mechanism to further calibrate sentences (upward or downward) would be to
increase the effect of Guideline adjustments for role.

Additionally, the data from this study confirmed that Federal drug offenders, even those with



minor or no past criminal behavior, are receiving much longer sentences than they were prior
to the 1986 Anti-Drug Abuse Act, which established most of the mandatory-minimum
penalties for drug trafficking and importation, and the implementation of Sentencing
Guidelines. In many cases, defendants are receiving a prison sentence when, previously, they
would have received probation. This study showed that these defendants were clearly culpable
and some of them were convicted of offenses involving large quantities of drugs.
Nevertheless, as the research literature shows, at least for the low-level defendants, a short
prison sentence is just as likely to deter them from furure offending as a long prison sentence.

Long sentences do serve important criminal justice goals such as retribution and incapacitation
of the offender. Long sentences may also have instrumental value in promoting general
deterrence and in encouraging defendants to cooperate with prosecutors in some cases.
However, long sentences may entail certain costs. If sentences for drug crimes, especially
those involving relatively small amounts of drugs and in which the defendant had a peripheral
role are perceived as too harsh, this perception may diminish the value of long sentences for
crimes considered more serious, such as those involving violence. Long sentences for low-
level offenders also have the effect of increasing the use of expensive prison bed space. The
Bureau of Prisons calculates it costs approximately $20,000 per year to house a Federal
offender. Some might argue that these resources could be used more efficiently to promote
other criminal justice needs such as providing more money for additional police in our
communities.



An Analysis of Non-Violent Drug Offenders with Minimal Criminal Histories

Overview

In this study, we have examined information on low-level drug law violators. By low-level
drug law violators, we mean_essentiall d inimal or no prior
criminal history whose offense did not involve sophisticated criminal activity! and who
otherwise did not present negative characteristics which would preclude consideration for
sentence modification. Our purpose in this analysis was to gain a more solid foundation of
knowledge to inform criminal justice policy decisions. In order to accomplish this task, we
have produced a report in eight sections.

In section 1, we discuss the scope and purpose of the study. Sections II, ITI, and IV describe
the Jow-level population in considerable detail. Section I contrasts the low- and high-level
inmate populations confined in the Bureau of Prisons in June 1993. Based on a sample of
767 offenders, section III highlights the low-level offender's role in the drug offense, criminal
record, and information on violent behavior in past or current offenses. Section IV looks at
an even smaller sample (126 offenders) and provides a description of a study in which
Department of Justice staff wrote brief narratives on selected offender cases. Sections V and
V1 examine the potential recidivism of the low-level population if alternative or shorter
sentences were imposed. Section V has a brief discussion of the recidivism of a low-level
offender population released in 1987. Section VI discusses the relationship between time-
served and recidivism based on previous research. Section VII compares sentences before and
after implementation of U.S. Sentencing Guidelines and mandatory-minimum sentences for
drug offenses. Section VIII examines the relationship between a defendant's role in the
offense, the risk he or she poses to the community, and the quantity of drugs involved in the
offense. A summary of each section appears below.

Section 1. This section briefly states the scope of the study which was designed to provide
information relevant to policy considerations for low-level drug offenders. We do not
recommend specific sentencing or charging policies and practices. These policy decisions
must be made on the basis of the sometimes competing goals of criminal justice, namely
retribution, justice, rehabilitation, incapacitation, general deterrence, specific deterrence, law

! When we selected offenders from the Bureau of Prisons (BOP) database, we excluded
offenders with any indication of sophisticated criminal activity. BOP policy defines
sophisticated criminal activity for a drug offense as an offender who "was a principal figure
or prime motivator in the criminal organization or activity, including an individual who acted
alone or directed the illicit activities of a criminal organization." This definition obviously
overlaps with the Sentencing Guideline definition of "aggravating role."
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enforcement utilities, and fiscal constraints. However, because mandatory-minimum sentences
for drug trafficking and importation have a pervasive effect on Guideline sentencing structure
for drug offenses, any discussion of policy affecting drug offenders must consider the effect
of these penalties on prison sentences. In this paper, we distinguish risk, defined as the
probability an offender will commit a new offense after release and whether that offense will
be violent, from drug quantity involved in the crime. This is consistent with Federal
Sentencing Guidelines which calculate criminal history (risk) and offense severity separately.
One approach to sentencing drug offenders is to make drug quantity the primary sentencing
factor. An alternative approach for low-level drug law offenders could decouple or weaken
the relationship between drug quantity and sentence length that currently exists and increase
the influence of other sentencing factors. This is not to suggest that sentences will necessarily
or should be lowered, but that other sentencing factors such as role in the offense might be
given greater weight,

Section I1. Based upon one set of criteria used in this study, the analysis found that as of
June 1993, there were 16,316 Federal prisoners who could be considered low-level drug law
violators. They constituted 36.1 percent of all drug law offenders in the prison system and
21.2 percent of the total sentenced Federal prison population. The average sentence of the
low-level drug law offender group was 81.5 months, which means that, under Guideline
sentencing, these individuals will serve, on average, at least 5% years before release from
prison.

Even using rather conservative criteria of risk based on the arrest records of offenders, we
found that 30.3 percent of drug trafficking defendants sentenced in FY 1992 and 21.4 percent
of drug offenders currently in Bureau of Prisons custody could be considered low-level. We
excluded quantity of drugs involved in the offense from our low-level calculations, which is
consistent with the way the U.S. Sentencing Commission (USSC) separately treats criminal
history (risk) and offense level.

While the primary comparison made throughout this report is between low- and high-level
drug offenders, in most of our analyses we also compare citizens and non-citizens. We did
this because of the possible policy decisions that may require information based upon
citizenship, however, as the data showed. while low-level U.S. citizens and non-citizens
shared similar criminal backgrounds, citizenship also had a pronounced effect on differences
between offenders with regard to marital status, substance abuse, and other characteristics.

Section II first compares low- and high-level drug offenders on a number of demographic and
behavioral characteristics. Then, for both policy considerations and because of the striking
differences between citizen and non-citizen drug law offenders on a number of important
characteristics, citizens are compared with non-citizens for the entire Bureau of Prisons drug
offender population. Following that, comparisons are made between low- and high-level
citizens and between low- and high-level non-citizens.



Contrasts Between Low- and High-Level Drug Law Offenders. The most distinctive
differences berween the low- and high-level groups were the following: the low-level group
was disproportionately female (13.9 percent of the low-level and 5.9 percent of the high-level
group were women) and disproportionately non-citizens (43.3 percent of the low-level and
21.3 percent of the high-level group were non-citizens).

Members of the low-level group were less likely to have regularly used drugs at least once a
week for one month at any time in their lives (33.9 percent of the low-level and 44.7 percent
of the high-level group were self-reported users).? The low-level group had a lower rate of
prison misconduct overall and a substantially lower rate of serious misconduct, which includes
assaults, escape attempts, and drug possession or use (15.6 percent of the low-level and 27.8
percent of the high-level group had at least one misconduct incident and 2.5 percent of the
Jow-level and 8.7 percent of the high-level group had serious misconduct incidents). The low-
level group was more likely to be married (45.8 percent of the low-level and 40.8 percent of
the high-level group were married). The low-level group was somewhat younger than the
high-level group (29.8 percent of the low-level and 25.7 percent of the high-level group were
less than 30 years old at admission to prison). The low-level group was slightly more likely
than the high-level group to have at least 12 years of education and to have been employed
full time prior to their incarceration than members of the high-level group (73.8 percent of
the low-level and 72.6 percent of the high-level group had at least 12 years of education and
68.9 percent of the low-level and 65.6 percent of the high-level group were employed full
time prior to their present incarceration).

Contrasts Between Citizen and Non-Citizen Drug Law Offenders. Of the 31,991 confined
drug law violators who were U.S. citizens, 28.9 percent (9,258) were low-level drug law
violators. And among the 13,207 non-citizen drug law violators, over half (7,044) were low-
level offenders. The average sentence of low-level drug law violators who were U.S. citizens
was 78.8 months, while for low-level non-citizens, the average sentence length was 85.0
months. Since the great majority of these offenders were sentenced under the U.S.
Sentencing Guidelines, the U.S.~citizen group will serve, on average, 5% years before release

? Throughout this report, we use different definitions of "drug abuse.” In some cases, we
refer 10 regular use. In other cases, we refer to drug dependence or whether a defendant was
under the influence of drugs at the time of his or her arrest. The proportion of offenders who
have a drug abuse problem can vary widely depending on the definition one adopts. In this
report, we are simply trying to demonstrate the relative difference in drug use among
different types of defendants. The Bureau of Prisons has adopted a rigorous definition of
drug abuse that depends on a clinical diagnosis of a substance abuse problem. Under that
definition, about 30 percent of BOP inmates have a moderate to severe problem and require
treatment. That definition should not be confused with the various drug abuse definitions that
appear throughout this paper.



while, nop-citizens will serve an average of 6 years.

Non-citizen drug law offenders were predominantly from Mexico (31.6 percent), Colombia
(23 percent), Cuba (9.8 percent), the Dominican Republic (6.7 percent), Jamaica (5.5
percent) and Nigeria (4.7 percent). Non-citizen drug law violators were also more likely to
be married and less likely separated or divorced (55.1 percent of the non-citizens were
married compared to 37.7 percent of the citizens). Furthermore, of the small proportion of
drug law defendants who did graduate from college, a greater percentage of non-citizens were
more likely to have received college diplomas; however, U.S. citizens were more likely than
non-citizens to have had some high schoo! education or to have graduated from high school.
Non-citizen drug law violators were also more likely to have been employed at the time of
arrest and to have others dependent upon them, yet to have earned less both legitimately and
illegitimately the year before arrest. Non-citizen drug law offenders were much less likely to
be drug users or dependent on drugs (15.7 percent of the non-citizens compared to 50.7
percent of the citizens were self-reported substance abusers).

Contrasts Between Low- and High-Level U.S. Citizens. Focusing on U.S. citizens, we see
that the low-level group had a disproportionate number of women (16.3 percent of the low-
level group were women, compared to 6.4 percent of the high-level group). The low-level
group also had a lower percentage of persons charged with prison misconduct than did the
high-level group (15.3 percent of the low-level and 28.5 percent of the high-level group had
any misconduct charges while in prison). Serious misconduct (i.e., assaults, escape attempts,
drug use) was also Jower among the low-level group than among the high-level group (2.8
percent of the low-level group had been charged with a serious misconduct compared to 8.8
percent of the high-level group). Finally. the low-level group had a smaller percentage of
self-reported substance abusers than the high-leve) group (45.3 percent of the low-leve] and
52.9 percent of the high-level group could be categorized as self-reported substance abusers).

Contrasts Between Low- and High-Level Non-Citizens. Among low-level non-citizens, there
were a disproportionate number of women (10.8 percent of the low-leve] and 4.1 percent of
the high-level group were women). Compared to high-level non-citizens, low-level non-
citizens were less likely to be separated or divorced (14.8 percent of the low-level and 19.2
percent of the high-level group were separated or divorced); were less likely to have been
employed in a full-time job (71.6 percent of the low-level and 75.1 percent of the high-level
group were employed full-time prior to incarceration); were less likely to be reliant on iliegal
income (4.4 percent of the low-level and 9.5 percent of the high-level group had income from
illegal sources); were less likely to have a history of substance abuse (12.9 percent of the
low-level and 17.6 percent of the high-level group were substance abusers); and were less
likely 1o have a record of prison misconduct (14.7 percent of the low-level and 25.1 percent
of the high-level group had any prison misconduct). Additionally, only 2 percent of the low-
level group had any serious misconduct (i.e., assaults, escape attempts, drug use), compared
10 8.2 percent of the high-level group. Lastly, among the low-level group, there were



relatively more Mexicans, Colombians, Nigerians, and Ghanians, and fewer Cubans and
Jamaicans, than in the high-level group.

Section ITI. Because some information, particularly on Guideline sentencing issues and past
crimina! history, is not recorded in the Bureau of Prisons automated database, we
supplemented our information with a sample of 767 offenders who were in the custody of the
Bureau in June 1993 and were sentenced in 1992. Based upon the sample of 767 offenders
representative of low-level drug law violators, we coded information on the defendant's
functional role in the offense, weapon use, gang activity, and the type(s) and amount(s) of
drug(s) involved in the offense from files kept by the U.S. Sentencing Commission (USSC).
We also coded the FBI's National Crime Information Center (NCIC) "rap sheets™ on every
offender, and combined these data with data from USSC and Federal Bureau of Prisons
automated files.

According to USSC data, 33 percent of our sample did not receive a mandatory-minimum
penalty; 33 percent received a 5-year and 33 percent a2 10-year mandatory-minimum prison
sentence for a drug offense. The remaining 1 percent received either a 1-year or more than a
10-year mandatory prison sentence.

In this more in-depth review of low-level drug law cases, we found few instances of violence,
street gang membership, or weapons use associated with the drug offense either from the
paper records (judge's statement of reasons, pre-sentence report, guideline worksheets, plea
agreements, Government's version of the offense), or the rap sheets. Using the rap sheets, we
coded any arrest, regardless of disposition (i.e., not guilty, dismissed, conviction, no
information). Using this criterion, we found 77 percent of non-citizens and 60 percent of U.S.
citizens had no NCIC arrest record. NCIC does not contain criminal justice contacts in
countries other than the United States. For that reason, the NCIC recorded arrests of non-
citizens probably under-represents their criminal history. On the other hand, by using the
broad definition of criminal justice contact as any arrest, regardless of disposition, we are
probably over-representing the past criminality of both U.S. citizen and non-citizen
defendants.

We also found that 95 percent of non-citizen drug law violators had no prior arrest for a
violent offense and 88 percent had no prior arrest for a drug offense. Among U.S. citizens,
89 percent had no prior arrest for a violent offense and 78 percent had no prior arrest for a
drug offense.

We also examined the extent to which offenders with a score of zero Guideline criminal
history points had any NCIC arrest record. Among non-citizens with no criminal history
points, 82 percent had no prior arrest of any kind, 97 percent had no arrest for a violent
offense, 92 percent had no arrest for a drug offense, and 89 percent had no arrest for other
than a drug or violent offense. Among U.S. citizens with zero criminal history points, 71
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percent had no prior arrest of any kind, 91 percent had no arrest for a violent offense, and 86
percent had no arrest for a drug offense. Furthermore, among non-citizens, 18 percent had an
arrest for an offense other than a drug or violent crime.

There was a significant difference in the types of roles U.S. citizens and non-citizens played
in the drug offense. Most U.S. citizens could be characterized as dealers, while most non-
citizens could be characterized as couriers or "mules” or having even more peripheral roles.

Section I'V. Based upon a subsample of 126 offenders, two groups of Department of Justice
staff wrote short narratives on the same defendants. This analysis was intended to be more
contextual and descriptive than the analyses portrayed in sections II and III. One group used
USSC records to cull information, while the other called the Assistant U.S. Attorneys
involved in the cases to gather their information and to develop an understanding of the
particular cases which went beyond the USSC records. We summarize our findings below
primarily in the form of impressions rather than data. Because we are making generalizations
in this section based on only 126 cases, we must emphasize that further systematic research
should be conducted to confirm or disconfirm our impressions.

In reviewing these cases closely, it was clear that there was little doubt as to the culpability of
these defendants. Moreover, there were few defendants who had a record of violence or a
gang affiliation. What emerged was a variety of fact patterns and circumstances. There were
some cases when individuals had rather minimal roles in the drug offense, but the drug
amount was so high as 1o result in a long mandatory sentence. :

In some cases, the defendants played minimal roles in large drug operations which extended
many months or even years into the past. It was also evident that although the study group
members did not have a prior commitment record, some had extensive juvenile and/or adult
arrest records, suggesting that their lack of prior commitment may have been a matter of their
good fortune. Some of these individuals also had a history of illegal drug activity as part of
their arrest record.

Section V. Based on a study of 1987 BOP releasees, persons with similar criminal
backgrounds to low-level drug law offenders had about half the recidivism rate (20 percent)
of the entire release group (40.7 percent recidivism). Recidivism was defined, in this study,
as any arrest or supervision revocation within 3 years of release. When an offender was
arrested, the offense was typically a drug law violation and rarely involved violence. The
study also found that, unlike the present group of low-level drug law offenders who will
serve, on average, 5% years of their sentence, the comparable 1987 releases served, on
average, less than 1'% years.

In a complementary study of all non-citizens released in the first 6 months of 1987 who were
drug law violators and who met the USSC criteria for a criminal history category I, it was
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found that these offenders were even less likely to recidivate than their U.S.-citizen
counterparts. Although many of these non-citizen offenders were deported after serving a
prison sentence, even non-citizens released to supervision in the United States were Jess likely
to reoffend than similar U.S. citizens.

Section VI. In this section, we review the research literature that examines the fundamental
relationship between time-served and recidivism. Citing previous research conducted in
jurisdictions including the Federal and State prison systems, the evidence clearly shows that
the amount of time a defendant serves does not have an impact on his or her likelihood of re-
offending.

Section VII. In this section, we compare sentences for low-level drug law violators
sentenced in 1985 and those sentenced in our 1992 sample. In this analysis, sentences are
compared among defendants with the same criminal history points and similar drug quantities.
When the data are categorized into 19 groups, depending on the quantity of drugs involved in
the offense, the analysis shows that in almast every group, sentences for the 1992 sample are
longer than sentences for 1985 drug law violators. On average, sentences have increased 146
percent for offenders with zero criminal history points — from 24.9 to 61.2 months, and by
140 percent for offenders with one criminal history point — from 28.3 to 68 months. This
section also shows that far fewer defendants receive probation under new sentencing policies
than they did in 1985.

In section VII, by assuming that sentence length indicates the criminal justice system's view
of the relative harm caused by an offense, we demonstrate that drug trafficking has been
elevated above almost every serious crime except murder. Among offenders with a category I
criminal history score, sentence lengths for offenders convicted of drug trafficking were
higher than sentence lengths for offenders convicted of kidnapping/hostage taking, robbery,
assault, arson, firearms, and racketeering/extortion. We demonstrate that in 1986, the
relative harm (measured as the ratio of time served for one offense to time served for a
second offense) of robbery to drug trafficking was almost 2 to 1. In 1992, that ratio was
1.26 1o 1.

Section VIII. Section VIII compares the drug quantities involved in the offense for high-level
dealers, street-level dealers, couriers, and defendants with a peripheral role. The data show
that almost 77 percent of all defendants in the low-level sample of 767 offenders were
convicted of offenses involving a large enough quantity of drugs to trigger a mandatory-
minimum penalty. Regardless of the functional role a defendant played in the drug scheme,
the drug amounts involved in the offense are similar across the roles. After applying
Guideline adjustments and downward departures, there is a great deal of overlap in the
distribution of sentences among high-level dealers, street-level dealers, couriers, and those
with a peripheral role.
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An Analysis of Non-Violent Drug Offenders with Minimal Criminal Histories

Section 1. Purpose and Scope of the Study
Recent Federal Prison Population Growth

Since 1980, the Federal prison population has more than tripled, rising from 24,000 to more
than 80,000 in early December 1993. Moreover, it is projected that by the year 2000 the
prison population will reach 130,000. Much of this increase has taken place in the last few
years, driven by the new sentencing laws which have provided for longer prison sentences,
set mandatory-minimum sentences for certain offenses such as drug law violations and
offenses involving weapons, abolished parole, and substantially reduced prison good time
credit. Since the end of 1988, when the full impact of these new laws was realized, the
prison population has grown by an average of over 650 inmates per month, or enough to fill
one medium size institution with each new month.

The emphasis on drug offenses has dramatically changed the composition of the Federal
prison population. In 1980, 18 percent of Federal prisoners were drug law violators. By the
end of 1988, this figure was 46 percent, and currently it is 60 percent. The latter percentage
translates to approximately 46,000 Federal prisoners who are confined for drug law
violations, many of whom are first-time offenders.

According to the U.S. Sentencing Commission, 28,754 individuals were sentenced to Federal
prisons in 1992 under Guideline sentences. Of these, 14,622 were convicted of drug
trafficking offenses, and, of this lanter group, 9,007 were Sentencing Commission Criminal
History Category I offenders (i.e., individuals with zero or one "countable” ? prior
conviction(s)). Thus, drug law violators with minimal criminal histories accounted for almost
one-third of the 28,754 Guideline-sentenced cases in 1992.

Study Purpose

This study was undertaken to enhance our understanding of the "low-level” offender
population. We use "low-level” as a label in a relative sense. The offenders we have targeted
in this study are less likely to be violent, and as the information in the recidivism section of
this report demonstrates, are less likely to reoffend following release from prison than "higher

3"Countable" criminal history points refer to points assigned to the prior conviction record
of the defendant according to Guideline rules. These rules are defined more precisely in
section III of this report.
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Jevel” offenders who commit drug law or other violations. However, this study does not make
recommendations on sentence lengths or whether probation or prison is a preferred sanction.
These considerations must be made with respect to the goals of criminal justice policy
planners.

We also recognize that one of the essential problems in developing sentencing policy for drug
law defendants is the extent to which drug amount should influence the sentencing decision.
The past practices study conducted by the U.S. Sentencing Commission found that prior to
the implementation of Sentencing Guidelines, drug weight was the most influential factor in a
judge's sentencing decision. Under current sentencing practices, drug weight is still the most
influential factor in sentencing. However, due to mandatory-minimum sentences, drug
quantity establishes a “floor” precluding prison sentences below a certain level for trafficking
and importation of all drugs, and for possession of crack cocaine.

Those who advocate the primacy of drug weight in the sentencing decision argue that the
harm to society of a drug offense is proportional to the type and quantity of the drugs
involved. Those who advocate that other sentencing factors should play a significant role in
the sentencing decision argue that personal responsibility or culpability should be an essential
factor in the sentencing process. Since both points of view have merit, the issue is the extent
to which drug quantity or culpability should affect the sentencing decision. Stated in these
terms, the issue is more a matter of degree than fundamental differences in sentencing
approaches. However, under current sentencing practices, culpability, defined as role, can
only enter the sentencing equation under limited circumstances. For example, culpability can
affect sentences if mandatory-minimum penalties do not apply, if mitigating role adjustments
do not lower sentences below a mandatory-minimum penalty, or if aggravating role leads to
an increased sentence. In this study, we conducted an evaluation of the defendant's functional
role in drug trafficking to enhance our understanding of defendant culpability.

There are some who argue that drug trafficking is inherently violent. Indeed, the research
literature indicates there is evidence that violence is systemic to the illegal drug market.® For

“Supplementary Report on the Initial Sentencing Guidelines and Policy Statements, United
States Sentencing Commission, June 18, 1987.

$ The research by Paul J. Goldstein has demonstrated that 39 percent of all homicides in a
New York City sample in 1988 were a result of violence systemic to drug trafficking.
Goldstein distinguishes systemic violence, which is primarily a feature of the illicit market,
from psychopharmacological or economic-compulsive violence. The former is violence
associated with the psychopharmacological effects of drug inebriation or drug withdrawal.
The latter is violence associated with economic crimes to finance drug use. Goldstein has
found that when there is psychopharmacological violence, it is usually as a result of alcohol,
while economic-compulsive violence is not common. For a bibliography of Goldstein's
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the purposes of criminal justice, it is important to understand and document the extent to
which an individual has been violent or is likely to be violent. Therefore, it is necessary to
distinguish berween the concepts of an inherently violent drug market and of risk to the
community posed by individual drug offenders. The study's focus on risk was intended to
assist our understanding of the relationship between drug offenses and recidivism, especially
violence, and to document the extent of the violence in both the offender's instant offense and
in the offender's criminal history.

Competing Criminal Justice Policy Goals

Because drug offenses constitute particularly serious crimes, consideration of criminal justice
policy goals becomes all the more challenging. There are many such goals to be evaluated.
There are retributive and justice goals. These goals emphasize punishment commensurate to
the crime. There are instrumental goals. Among these are the incapacitative, rehabilitative,
general and specific deterrent effects of criminal justice policy. Some have emphasized the
importance of mandatory-minimum sentences and longer Guideline sentences as leverage in
gaining cooperation from defendants to assist the Government in making cases against other
criminals. There is also the practical goal of designing a Federal criminal justice policy that
will not pose an excessive economic burden on taxpayers.

To put this study in perspective, the information we gathered cannot answer questions about
the relative merits of these diverse, and in some cases, competing goals. The scope of this
study was to shed light on characteristics of this "low-level” offender population so that
criminal justice policy planners can make informed decisions in the context of relevant
criminal justice goals.

Because mandatory-minimum sentences for drug trafficking and importation have a pervasive
effect on the Guideline sentencing structure for drug offenses, any discussion of policy
affecting drug offenders (whether they are low- or high-level offenders) must confront the
effect of these penalties on prison sentences. As we show later in this paper, almost two-
thirds of low-level drug offenders currently confined are serving mandatory-minimum prison
sentences. It is worth emphasizing that drug quantities, as a result of the incorporation of
mandatory-minimums into the Sentencing Guidelines, are the single most important
determinant of the drug offender's sentence length. If policy planners were to consider
sentence reductions for the low-level offender population, then a strategy would have to be
developed to decouple or weaken the link between drug amounts and prison sentences.
Throughout this paper, we often refer to the effect or impact of Sentencing Guidelines. This

published work consult "Drugs and Violence in America®, United States Sentencing
Commission, Proceedings of the Inaugural Symposium on Crime and Punishment in the
United States, Washington, D.C., June 16-18, 1993, pp. 96-68.
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is a shorthand for referring to the effect of Sentencing Guidelines in combination with
mandatory-minimum penalties.

Sections I through VIII

The remainder of this paper considers several definitions of low-leve] offender and
characterizes the target population on the basis of demographics, social history, sentencing
characteristics, criminal history, role in the offense, and drug quantities involved in the
instant offense. The information is intended to provide policymakers with as precise a picture
of the low-level offender as is possible and to represent the risk to the community if sentences
were reduced for these offenders.

There are seven additional sections to this report. In section I, we attempt to show how

many offenders currently under the jurisdiction of the Bureau of Prisons (BOP) could be
affected by a policy focusing on low-leve] drug offenders. We define the low-leve] group and
present data that come primarily from automated BOP records. The data contrast the low- and
high-level populations. Throughout this report, almost all comparisons of risk also focus on
distinctions berween U.S. citizens and non-citizens.$

In section III, our purpose is to gain further insight into the low-level inmate population by 1)
limiting our interest to offenders sentenced in FY 1992, and 2) supplementing our information
with data from the U.S. Sentencing Commission automated records and from other
information we coded directly from paper records the Commission keeps in their files.
Because coding data from files is labor intensive and time consuming, we restricted our
analysis 10 a statistical sample of 767 low-level offenders.

In section IV, we describe the analysis of an even more limited sample of 126 offenders.
Swff wrote brief narratives in response 10 a set of protocol questions designed to elicit
information on the circumstances of the offense with respect to violent behavior, role,
aggravating or mitigating circumstances, criminal history, gang affiliation, and information on
departure status. Seven defendants from each of 18 Judicial districts were chosen at random.
A summary of these findings is described in section IV.

In section V, we review evidence on the likelihood that low-leve] offenders will recidivate.
We present these data to show the relative risks of releasing low- versus high-level offenders.

¢ The distinction U.S. citizen versus non-citizen is made without auempting to draw the
line between legal and illegal alien. Because illegal alien is a status determined by the
Immigration and Naturalization Service and that determination is typically made after an
offender completes his or her sentence, BOP files have no information on which inmate or
what proportion of inmates will be determined to be an illegal alien.
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In section V1, we briefly present data on the relationship between time-served and post-
release outcome. We present this information to show that the current best evidence is that
length of stay of imprisonment, after adjusting or controlling for other factors that predict
recidivism, is pot related to reoffending. In other words, for many offenders, shorter or
longer sentences have no impact on recidivism.

In section VII, we compare the differences in sentences for low-level offenders using
information from defendants sentenced in 1985, prior to implementation of Guidelines, and
similar defendants sentenced in 1992.

In section VIII, we present data on the relationship between functional role (the active role a
defendant played in the drug crime) and the amount of drugs involved. We present these data
for several reasons. The data show that there is very linde difference in the quantity of drugs
involved when looking at the functional roles of offenders. Because drug quantity is the
primary determinant of sentences under the. Guidelines, on this basis alone defendants having
different roles, whether peripheral or central to the drug scheme, are likely to have received
similar sentences.
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Section II. "Low-Level" Drug Offenders

In this section, we draw upon Bureau of Prisons and U.S. Sentencing Commission data to
represent the potential low-level target population and then, using Bureau of Prisons data
exclusively, portray characteristics of the low-level population. In subsequent sections, we
add more information to our analysis; however, the size of our study population gets smaller

automated data are used to represent the potential target group of low-level offenders among
inmates currently in Bureau of Prisons custody. USSC data are used to represent the number
of Guideline-sentenced defendants who were sentenced in FY 1992 and who may qualify as
low-Jevel. Thus, the BOP data Tepresent a cross-section of these offenders and the USSC data
represent a cohort. To the extent that low-leve] offenders have shorter sentences than high-
level offenders, a cross-section wil] indicate a smaller pool of low-leve] candidates over some
given time period.

In the next several paragraphs, we use different definitions of risk to show what proportion of
the current Bureau of Prisons drug offenders and what proportion of offenders convicted of
drug trafficking in 1992 under Sentencing Guidelines might qualify as low-level. In each case,
we add more restrictions to pare down the pool of drug defendants to Jess risky
subpopulations. This serves two purposes. It shows how different criteria can be applied to
define a low-level subpopulation. It also shows how large a difference there might be between
these different populations after applying different criteria of risk.

Figure I shows the number and percentage of offenders who might be considered low-level
based on BOP data. Each line in the stacked bar graph shows how large the low-level pool
would be, depending on the restrictiveness of the low-level criteria. Obviously, as we add
restrictions, this low-level poo! will decrease. The top of the stacked bar shows the entire
Bureau of Prisons sentenced drug law violation population in June 1993 - 45,198 offenders.
Each stack below represents the number and proportion of the drug law population that meets
the different additional low-leve] criteria.

In the topmost low-level bar, we define low-level drug law violators as any individuals who
meet the following criteria. First, they must be sentenced individuals who have been
convicted of a drug offense. In addition, if they are U.S. citizens, they must have no record
of prior commitment, no history of violence, no detainer filed against them, no significant
record of a public safety factor risk? (other than a long sentence length), and no known record

7 Public safety factors are defined by the Bureau of Prisons Program Statement on
Security Designation and Custody Classification as any factor "which requires increased
security to ensure the protection of society.” These factors include membership of a security
threat group, use or possession of a firearm which was intended to influence the commission
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of sophisticated criminal activity. For non-citizens, the selection criteria are the same except
that information on detainer is not used and the public safety factor indicating deportable alien
is disregarded. This population is 36.1 percent of all drug law violators, or 16,316 offenders.

If we add a further restriction that low-level defendants cannot exceed a Guideline-determined
criminal history category I, the target population becomes 32.1 percent of all drug law
violators, or 14,522 offenders. Restricting the group further to zero Guideline-defined
criminal history points results in 28.2 percent, or 12,727 offenders. Further restricting
offenders to no prior violent- or drug-related arrests (we define this later) results in a
proportion of 23.4 percent, or 10,551 offenders. Finally, if we restrict this group to only
those offenders who had no recorded arrests, the resulting pool becomes 21.4 percent of drug
law violators, or 9,673 offenders.

Figure 2 uses USSC data and portrays the eligible pool of low-leve] offenders as the
proportion of defendants whose major Guideline offense was § 2D1.1, drug trafficking, and
who were sentenced in FY 1992. When the U.S. Sentencing Commission provided these data
to us in March of this year, the Commission had recorded 13,511 defendants sentenced under
Guideline § 2D1.1 for FY 1992. Of these, the stacked bars show the eligible low-level pools
as the following restrictions are added: category I criminal history points, 63.2 percent, 8,535
offenders; no conviction under 18 U.S.C. § 924(c), a mandatory-minimum penalty for a
weapons offense, 54.2 percent, 7,328 offenders; no aggravating role adjustment, 49.7
percent, 6,712 offenders; zero criminal history points, 39.8 percent, 5,381 offenders: no prior
arrest for a violent or drug crime, 33.0 percent, 4,461 offenders; and, finally, no prior arrest
of any kind, 30.3 percent, 4,090 offenders.® The low-level pools using prior arrests are

of an offense, an offense involving aggressive sexual behavior, including child pornography
and child prostirution, and an offense indicating a significant threat to a Government official.

* Recently, the U.S. Sentencing Commission provided the Department of Justice with
additional data on drug defendants sentenced under Federal Sentencing Guidelines in Fiscal
Year, 1992. These data include all defendants sentenced under Chapter Two, Part D of the
Guidelines manual. The percentages based on all Part D drug defendants versus those based
on only §2D1.1 defendants are very similar. For example the data below shows that 50.7
percent of all defendants sentenced under Chapter 2 Part D met the following criteria:
criminal history category I, no weapon involved in the offense, and the defendant played no
aggravating role in the offense. For defendants sentenced under §2D1.1 meeting these
criteria, the percentage was 49.7 percent.

1. Defendants sentenced under Chapter Two, Pant D of the Guidelines Manual: 16,684

II. Defendants sentenced under Chapter Two, Pant D of the Guidelines Manual who met the
following criteria:
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zero criminal history points
no weapon involved in the offense
defendant played no aggravating role in the offense

6,897 (41.3 percent of the total number of drug offenders sentenced under the guidelines in
FY '92)

II. Defendants sentenced under Chapter Two, Part D of the Guidelines Manual who met the
following criteria:

criminal history category I (includes offenders with zero and one criminal history points)
no weapon involved in the offense
defendant played no aggravating role in the offense

8,459 (50.7 percent of the tota] number of drug offenders sentenced under the guidelines in
FY '92)

IV. Defendants sentenced under Chapter Two, Part D of the Guidelines Manual who were
convicted of a statute carrying a mandatory-minimum penalty: 9,212

V. Defendants sentenced under Chapter Two, Part D of the Guidelines Manual who met the
following criteria: A

sentenced under a mandatory-minimum statute
zero criminal history points

no weapon involved in the offense

defendant played no aggravating role in the offense

3,198 (34.7 percent of the total number of drug offenders sentenced under the guidelines in
FY '92 upon conviction for a statute that carried a mandatory-minimum penalty)

V1. Defendants sentenced under Chapter Two, Part D of the Guidelines Manual who met the
following criteria:

sentenced under a mandatory-minimum statute

criminal history category I (includes offenders with zero and one criminal history points)
no weapon involved in the offense

defendant played no aggravating role in the offense

3,984 (43.2 percent of the total number of drug offenders sentenced under the guidelines in
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estimates based on a sample we represent in section I'V.

As we indicated, the cobort representation indicates a greater low-level pool than the cross-
section because low-level offenders have shorter sentences, are released sooner, and therefore
are not as likely to show up in a cross-section. Even the most restrictive definition of risk still
yields a low-level cobort which is 30.3 percent of drug trafficking defendants sentenced in FY
1992 and 21.4 percent of offenders currently in Bureau of Prisons custody. Although we
have left drug quantity out of our low-level calculations, this is consistent with the way the
U.S. Sentencing Commission separately treats criminal history (risk) and offense level.

Characteristics of Low-Level Drug Offenders in the Bureau of Prisons Current
Population

Using the most inclusive definition of low-level BOP offenders, we developed information on
these defendants which are presented in tables 1 through 4.° The information is presented on

FY '92 upon conviction for a statute that carried a mandatory-minimum penalty)

Profile information for sentenced Federal offenders was obtained from two sources. The
primary source is the automated online SENTRY system which provides operational and
management information including basic background, prison sentence, and programmatic
information on inmates confined in BOP and contract facilities. At the time the information
was gathered for this study (June 1993), there was a total of 76,835 sentenced inmates in
BOP and contract facilities.

The second information source is a 1991 interview survey of a stratified sample of 6,572
Federal inmates which was conducted by the U.S. Census Bureau under contract with BOP.
Besides collecting demographic information on respondents, the survey covered such topics as
work history, prior criminal record, use of weapons, and drug use history. The information
gathered from the survey was used to project population profiles and response distributions
for the toual sentenced BOP population which, at the time of the survey, was 54,006.

One may question the use of inmate self-reported information for purposes of describing drug
law offenders in this report. However, by drawing upon demographic information provided
by survey respondents, it was possible to actually maich many of these inmates in the
SENTRY system and then to verify the information providéd by them as to current offense
and prior criminal record. The correspondence between self-reported and officially recorded
information was so high as to greatly enhance our confidence in the veracity of self-reported
information, and we feel comfortable in the use of this material in this report.

Differences do exist between the two information sources. One is current to June 1993 and
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both low-level and high-level drug law violators, the latter group being composed of
sentenced drug law violators who were excluded by the selection criteria from the Jow-level
category. In addition, a distinction was made berween drug law violators who are U.S.
citizens and the growing number of non-citizen drug law violators.”® This was necessary
because of the ofien substantial differences in background characteristics and other factors
which distinguish these two groups of offenders. Indeed, the analysis was made more
complicated because the differences between U.S.-citizen and non-citizen drug law violators
frequently were greater than differences between high- and low-Jevel offenders. Another
reason for separating U.S. citizens from non-citizens is that policy implications for handling a
non-citizen offender population may be different than for a U.S.-citizen group.

A summary of the information presented in tables 1 to 4 follows:

© Table 1 presents information on sentence length and offense severity. Of 76,835
sentenced inmates in the BOP in June 1993, 45,198, or 58.8 percent, were confined
- for drug law violations.

© 70.8 percent of drug law violators were U.S. citizens and 29.2 percent were non-
citizens.

© 28.9 percent of U.S. citizen drug law violators met the low-level criteria and 53.3
percent of non-citizen drug law violators met the low-level criteria. In actual numbers,
9.258 U.S.-citizen and 7,044 non-citizen drug law violators fell into the Jow-level
category.

© Among U.S. citizen drug law violators, the average sentence for high-level

the other dates to 1991. Also, the 1991 survey projections are restricted to BOP facilities
only and do not include contract facilities where many non-citizens are housed. These ’
differences are not critical to our interests, particularly since we will rely on SENTRY
information for our numerical estimates of low-level and high-level drug law violators and
will only draw upon the 199] survey information to add 1o the description of these
populations.

" In 1980, there were 946 sentenced non-citizens in BOP custody. In September, 1993,
there were 17,283 sentenced non-citizens. As a percentage of the BOP sentenced population,
non-citizens were 4.3 percent of that population in 1980 and were 22.4 percent of the
sentenced population in September, 1993. Although these sentenced non-Citizens were not
exclusively drug law violators, over 80 percent of the non-citizens in BOP custody in 1993
were sentenced for drug offenses.
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offenders was 138.9 months, while for low-leve] offenders, the average sentence was
78.8 months. For non-citizen high-level and low-level offenders, the sentences were
156.9 and 85.0 months, respectively. Since the vast majority of those confined are
"pew law" cases, we can estimate that low-level drug law violators who are U.S.
citizens will serve, on average, 5% years before release while low-level non-citizens
will serve 6 years on average.

& Among high-level U.S.-citizen drug law violators, 17.1 percent had integral or
managerial roles (greatest severity category in table 1), while among low-leve] U.S.
citizens, 0.3 percent had played an integral or managerial role in the offense. Among
high-level non-citizen drug law violators, 28.4 percent of the high-level and 0.9
percent of the low-level offenders had assumed integral or managerial roles in the
drug offense.

© Table 2 shows that among both U.S.-citizen and non-citizen low-level drug law
offenders, females were over-represented.

© Table 2 also shows that in the low-leve] non-citizen category, Mexicans,
Colombians, Nigerians, and Ghanians were over-represented while Cubans and
Jamaicans were under-represented.

© Regarding other background items in table 2, differences tended to be greater
between U.S. citizens and non-citizens than between high- and low-level drug
offenders. Thus, a higher percentage of non-citizens were married and a Jower
percentage were separated or divorced than among U.S. citizens. Non-citizens were
more likely to have graduated from coliege or have had some college experience than
U.S. citizens; however, non-citizens were also Jess likely to have finished high school
than their U.S.-citizen counterparts. Non-citizens were also more likely to have been
employed at the time of their arrest and to have had others dependent upon them, yer
they tended to have earned less money during the year before their arrest and were
less likely to have obtained illegal income.

- © Table 3 presents a series of items related to drug and alcohol use. There are four
conclusions to be drawn from this table:

© Many of the U.S. citizens confined for drug law violations are themselves
drug users and drug dependent. Thus, 50.7 percent of the U.S. citizen group
stated they regularly used drugs (i.e., once a week or more for at Jeast a
month), 38.2 percent said they had used drugs in the month prior to their
arrest, and 16.1 percent said they were under the influence of drugs at the time
of arrest.
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© As one moves from high-level U.S. citizens to low-leve! non-citizens, there
is a decrease in the use of and dependence on drugs. Among U.S. citizens, for
example, 52.9 percent of high-level drug law violators had regularly used
drugs while among low-level violators the figure was 45.3 percent. Among
non-citizens, 17.6 percent of high-level and 12.9 percent of low-level offenders
regularly used drugs.

© The decrease in drug use was greatest between U.S. citizens and non-
citizens. While 50.7 percent of the U.S. citizen group had used drugs
regularly, among non-Citizens, the figure was 15.7 percent.

© The drug of choice in all cases is marijuana, followed by cocaine. Among
high-level U.S. citizens, for example, 39.0 percent were regular users of
marijuana and 23.8 percent regularly used cocaine. For low-level non-citizens,
7.8 percent regularly used marijuana and 5.8 percent regularly used cocaine.

© Table 4 presents information on prison experience. It shows that while the majority
of low-level drug law offenders who are U.S. citizens are kept in minimum-security
facilities (i.e., prison camps), few low-level non-citizens are so housed.!!

© Table 4 also reflects that low-level drug law violators were more likely to have a
berter adjustment record as measured by frequency and type of disciplinary report.
Lastly, low-level drug law violators who were U.S. citizens were more likely to have
received a prison furlough while few low-level non-citizens received such
consideration.

If we were 10 quickly summarize the data in tables 1 through 4 for U.S. citizens, we would
point mainly to the greater concentration of female offenders in the low-level group, and the
benter prison adjustment record of this group, but we would also stress the involvement of
many of these individuals in the drug culture as evidenced by their drug use and dependence.

In the case of non-citizens as a group, we start with people primarily from Centra! and South
America with often more intact family backgrounds, but poorer earnings. These individuals
also are less likely themselves to be drug users. Within the non-citizen group, low-level drug
law violators were disproportionately female and also more likely single and less likely
separated or divorced relative to high-level non-citizens. The low-level group had even poorer
earnings and were even less likely to use drugs. Finally, they had a bener prison adjustment
record.

"' As a maner of policy, the Bureau of Prisons does not ordinarily house non-citizens in
prison camps. These minimumn security facilities do not have fences or a perimeter security.
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In subsequent sections, we will focus op smaller samples representative of the low-

level population in order to evaluate in greater detail their criminal histories, past violence,
and other contexwal information.



Section ITI. Sample of 767 Low-Level Drug Offenders

This section focuses in more detail on the possible past criminal history or violence of the
offender. The selection of this sample is described in Appendix A. The sample represents
low-level drug offenders who were confined in Bureau of Prisons facilities in June 1993 and
who were sentenced in 1992. The sample represents information culled from both BOP and
USSC automated data and from the coding of additional information from sentencing records
maintained by the Commission. Although coding is labor intensive, and, between BOP and
USSC automated records there was a great deal of information already available, it was still
necessary to code information on drug amounts involved in the conviction, weapons use,
functional role, and other important variables not contained in either electronic data set. The
coding form used to collect this additional information can be found in Appendix D. We used
a coding scheme developed by the Commission to gain an understanding of the functional role
the defendant played in the drug offense.

This sample was chosen from a larger file of 5,099 defendants who met the low-level criteria.
This file included both defendants who received mandatory-minimum penalties and those who
did not.** The sample of 767 is very representative of the larger data set of 5,099.!* Table 5
shows the percentage of defendants in the sample who received mandatory-minimum penalties
according to USSC records. Of the sample, 33.0 percent received no mandatory-minimum
penalry, while 33 percent received a 5-year mandatory-minimum penalty and another 33
percent received a 10-year mandatory-minimum penalty. Citizens were slightly more likely to
receive the mandatory-minimum than were non-citizens.

Violence in the Instant or Past Offense and Criminal History

Although the cases in this sample were selected by using Bureau of Prisons automated data to
explicitly exclude any offenders who had violence in prior recorded criminal activity or their

2 We did not restrict this sample to offenders who received mandatory-minimum
penalties because one of the purposes of this study was to assess level among defendants who
currently receive prison sentences. The penalties for all drug defendants have increased as a
result of reconciling drug Guidelines with drug quantities specified in statutes containing
mandatory-minimum penalties. Thus, many defendants who previously would have qualified
for a sentence of probation now receive prison sentences as a consequence of this
reconciliation. Therefore, it was necessary to sample offenders who did not receive
mandatory-minimum prison sentences, but who nevertheless received prison sentences.

¥ Although the sample of offenders was 767, some of the information collected on these
defendants was missing. Therefore, in subsequent sections where data are presented in tables,
the number of defendants will vary depending on which data items are being considered.
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current offense, an attempt was made to record any additianal indication of possible current
or past hisiory of violence either from U.S. Sentencing Commission automated data, material
contained in USSC files, or from NCIC recorded criminal histories.

uideline Criminal Histo ints and Categories

Tables 6 and 7 represent the criminal history categories and criminal history points recorded
in the USSC database on defendants in the sample. These data are based on the pre-sentence

-investigation recommendations to the court. In most cases, the court adopts these
recommendations or modifies them only slightly. As can be seen in table 6, 93.4 percent of
non-citizens and 85.5 percent of citizens fell into criminal history category I of the U.S.
Sentencing Guidelines. Table 7 indicates that 86.8 percent of non-citizens and 72.1 percent of
citizens had zero criminal history points while 6.6 percent of non-citizens and 13.4 percent of
citizens had one "countable” criminal history point.’ According to the U.S. Sentencing
Guidelines, defendants having zero or one criminal history point fall into criminal history
category 1.

Weapons Use in Current Offense

Using Bureau of Prisons data, we tried to screen out any defendant who may have used a
weapon in the current offense. However, we also verified our screening procedure by coding
pre-sentence investigations for weapon use and by merging our data with an indicator in the
USSC database that records whether a defendant was convicted of 18 U.S.C. § 924(c) which
carries, at a minimum, a 5-year mandatory consecutive sentence for use or possession of a -
firearm if the instant offense is a crime of violence or drug trafficking crime. Table 8
indicates that of the 767 offenders in our sample, 3 non-citizens and 4 citizens had a 924(c)
conviction. When we coded presentence investigations for weapons use, we used a fairly
liberal definition. Among citizens, 4.3 percent of their codefendants had possessed a weapon.
Among non-citizens, 2 percent had codefendants with a weapon. There were no instances in
which the possession of a weapon was used as a threat or resulted in bodily harm. In fact,
among non-citizens, we could find no mention of a weapon in 95.2 percent of the cases,
while for citizens there was no mention of a weapon in 87.8 percent of the cases.

¥ *Countable” criminal history points according to Guideline rules found in § 4A1.1 and
application notes do pot include a sentence for "a foreign conviction, a sentence imposed for
an offense commined prior to the defendant’s 18th birthday unless it resulted from an adult
conviction, and a sentence imposed more than 15 years prior to the defendant's
commencement of the instant offense unless the defendant's incarceration extended into this
15-year period.”
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Gang Membership

Another indication of violence was the possible link of an offender with a gang. We coded
two variables in relation to gang activity. The first variable indicated whether the offender
bhad any association with @ gang. Thus, if there was-any connection to a cartel-or organized
gang, we indicated gang association..A second variable was coded if gang membership was
relevant in the current offense. Among the sample of 767 defendants, only 13 (1. Spcmc_gg_
bad any indication of a relationship to a gang. In some of these cases the relationship was
tangential. In 15 of the 767 cases (2.1 percent), there was an indication that the drug crime
was related to gang activity. Citizenship had no influence on these indicators.

Possible Violence in a Secondary Offense

Another indication of possible violence in the instant offense was the extent to which a
conviction offense other than the primary drug conviction indicated violent criminal activity.
This information appears in table 9. Using the USSC data on a secondary conviction offense,
we found that there were only a few secondary offenses that were not drug statute violations.
These offenses included income tax violations (four offenders), money laundering (one
offender), racketeering (two offenders), and administration of justice offenses such as
accessory after the fact (two offenders). These data clearly indicate, there was little or no
violence in any secondary conviction offense.

-

NCIC Arrest History

Department of Justice analysts ran National Crime Information Center (NCIC) criminal
history checks on all 767 defendants in the sample. The "rap sheets™ were then coded and the
following information was recorded for every arrest: date of arrest, NCIC offense code,
disposition (not guilty, dismissed, conviction, turned over to another agency, no information),
type of sentence (e.g., probation or prison), months of sentence, and whether the defendant
was under any kind of criminal justice supervision when the arrest occurred.

In the present analysis, we coded an arrest regardiess of its disposition. This was the most
inclusive measure of criminal justice contact we could use. This, of course, included
defendants whose charges were dismissed, who were found not guilty, and for whom there
was no disposition. We counted every arrest as one “prior.” In addition, we separately
calculated arrests involving violent offenses,' arrests for prior drug offenses, and arrests for
other than violent or drug offenses.

* We counted the following offenses as violent: homicide, manslaughter, kidnapping,
rape/sexual assault, robbery, simple or aggravaled assault, arson where a life was
endangered, extortion where a person was threatened with injury, and weapons offenses.
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The "prior” arrest distributions are represented i table 10. As depicted in table 10, 66.7
percent of the offenders had no indication of any prior arrest. Another 13.9 percent had 1
previous arrest, 6.3 percent had two arrests, and 4.4 percent had three arrests. The remaining

- - -

8.7 percent had from 4 to 14 prior arrests. .~ -
Among defendants in the sample, 91.1 percent had no indication of a previous violent offense
and 5.3 percent had one arrest for a violent offense. Of the total sample, 82.1 percent had no
previous arrest for a drug offense, while another 10.4 percent had one previous arrest for a
drug offense. Finally, among defendants in the sample, 78.4 percent had no arrest for a _
crime which could be categorized as an offense that was neither violent nor drug-related.

The most common response for an NCIC recorded arrest was that no information was
available on the disposition of the arrest. For example, aithough we found that 8.9 percent of
the offenders in this sample had a prior arrest for a violent offense, there was no information
on disposition in 53.7 percent of the violent arrests. There was a not guilty finding in 2.8
percent of the violent arrests, a conviction in 17.6 percent of the violent arrests, and a
dismissal in 25.9 percent of the violent arrests. Thus, we were only able to verify that 1.6
percent of the total sample was convicted of a violent offense (computed as 1.6 percent
verified conviction for a violent arrest = 17.6 percent convicted x 8.9 percent violent arrest).

This patiern of dispositions for drug offenses was O percent not guilty, 21.1 percent
conviction, 28.5 percent dismissal, and 50.4 percent no information. For unther than drug or
violent offenses, the pantern was 2.2 percent not guilty, 25.9 percent conviction; 21.8 percent’
dismissal, and 50.2 percent no information. Thus, we were able to verify a conviction for 3.8
percent of the drug arrests and 5.6 percent of arrests for other than a drug or violent offense.

One approach to coding this data would have been to assume that for every case in which
there was no information on the disposition of the arrest, the actual disposition occurred in
the same proportions as the not guilty, dismissed, and conviction findings. This assumption
would have meant that 46 percent of arrests resulted in a conviction. Rather than make this
assumption, we simply counted every arrest as evidence of a criminal justice contact and
called it a "prior,” an assumption which overstates the extent of the defendant's criminal
history.

Tables 11 through 13 represent the arrest histories separately for U.S. citizens and non-
citizens. As can be seen from table 11, U.S. citizens (39.8 percent) were more likely to have
a recorded arrest for any crime than non-citizens (23.3 percent). As shown in tables 12 and
13, U.S. citizens were also more likely than non-citizens to have been arrested for a violent
crime (11.5 percent versus 4.9 percent) and for a prior drug crime (21.6 percent versus 12.2
percent). Although there are obvious reasons for the differences in arrest information between
citizens and non-citizens, it is clear that some information is available through NCIC on prior
criminal activity among non-citizens. Furthermore, for violent and drug-related offenses,
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neither U.S. citizens nor non-citizens had an extensive prior arrest record regardless of the
disposition.

Some proposals for modifying mandatory-minimum penalties for drug offenses have been
predicated on the lower categories of criminal history points assigned through the application
of Guideline rules.

As an example, we looked at the recorded arrest histories of offenders in the sample who had
zero prior countable criminal history points. We found that 76.1 percent had no prior arrests.
Another 11.9 percent had one prior arrest. For those offenders with zero criminal history
points, 93.5 percent had no prior arrest for a violent offense, 4.4 percent had one prior arrest
for a violent offense, and the remaining 2.1 percent had two or three prior arrests for a
violent offense. Looking at prior drug arrests, 88.6 percent of the sample who had zero
criminal history points also had no prior arrests for a drug offense. Another 7.5 percent had
one prior arrest for a drug offense. Looking at other than drug or violent offenses, for
offenders with zero criminal history points, 82.4 percent had no prior arrest for "other"
offenses. Of this sample 9.9 percent had one arrest and 3.7 percent two arrests for an "other"
offense.

Table 14 depicts this information for U.S. citizens and table 15 for non-citizens. For non-
citizens, 81.9 percent had no prior NCIC recorded arrests of any kind. Furthermore, for non-
citizens, close 10 97 percent had no recorded violent arrests, 92.4 percem had no recorded
drug arrests, and 89 percent had no "other” arrests. For U.S. citizens who had zero criminal
history points, 70.7 percent had no NCIC recorded arrest of any nawure. Furthermore, for
U.S. citizens, 90.7 percent had no recorded violent arrests, 85.6 percent had no recorded
drug arrests, and 81.7 percent had no recorded "other” arress. It is clear that even with this
liberal interpretation of criminal justice contact, the great majority of non-citizens and even
the majority of U.S. citizens do not have recorded prior criminal justice contact.

Functional Role in the Offense

One of the interests in the study of non-violent, "low-level” drug offenders is the extent to
which their role in the drug crime warrants adjustments for aggravating or mitigating roles.
Sentencing Guidelines allow for a 2-, 3-, or 4-level increase in offense level depending on the
extent to which a defendant was an organizer, leader, manager, or supervisor of a criminal
activity (§ 3B1.1). Similarly, a defendant's offense level can be decreased 2 to 4 levels
depending on minor or minimal participation in the crimina) activity (§ 3B1.2). For research
and policy development purposes, the U.S. Sentencing Commission has developed an
alternative coding scheme for categorizing role according to the function of the defendant in
the activity or scheme. A list of these functional roles appears in table 16 along with the
percentages found in the sample by Department of Justice staff. A description of each
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function appears in Appendix B.

As can be seen in table 16, the offender's function was related to citizenship status. While
mos! defendants operated as couriers or mules (34.7 percent), street-leve] dealers (22.1
percent), or mid-level dealers (20.4 percent), U.S. citizens were more likely to be mid- or
street-level dealers (23.0 and 29.5 percent respectively) than non-citizens (16.4 and 11.0
percent respectively). Non-citizens were more likely to be couriers or mules (50.8 percent)
than U.S. citizens (23.9 percent).

In order to simplify further analyses and because some of the functional role categories had
very few offenders, we collapsed the original 17-level variable into 6 levels: high-leve]
dealer, mid-level dealer, street-leve] dealer, manufacturer/financier (includes pilot/boat
captain, manufacturer/mill manager, financier, money launderer, bodyguard), courier
(includes courier and mule), and peripheral role (includes renter/storer, moneyrunner, off-
loader, gofer/lookouvdeckhand/worker, enabler, and user only).

Using this collapsed set of categories of functional role, we found that for non-citizens the
following proportions resulted: high-level dealer, 4.7 percent; mid-level dealer, 16.4 percent;
money launderer/manufacturer, 7.7 percent; street-level dealer, 11.0 percent; courier, 50.8
percent; and peripheral role, 9.4 percent. For U.S. citizens, the functional roles resulted in
the following percentages: high-leve] dealer, 2.9 percent, mid-level dealer, 23.0 percent,
money launderer/manufacturer, 12.3 percent, street-leve] dealer, 29.5 percent, courier, 23.9
percent, and peripheral role, 8.5 percent. It is obvious from this representation of functional
roles that U.S. citizens are more likely to be street-level dealers than non-citizens, and non-
citizens are much more likely to be couriers than their U.S.-citizen counterparts. In any
event, even if we assume the importance of the street Jeve] dealer's role in drug trafficking,
about 60 percent of non-citizens and 32.4 percent of citizens served as a courier or played an
even more peripheral role in the drug trafficking scheme.

Our sample was originally screened to eliminate offenders who could be categorized as
participating in sophisticated criminal activity by Bureau of Prisons policy or who had
received an aggravating role adjustment through the application of the U.S. Sentencing
Guidelines. Nevertheless, Department of Justice staff coded 27 cases (3.6 percent) as high-
level dealers, and 28 cases (3.8 percent) as manufacturers, categories which many would
consider as warranting an aggravating role adjustment. There are several reasons why there
might be a discrepancy between the coding of these significant functional roles and the fact
that these defendants did not receive an aggravating role adjustment.

Department of Justice staff were relying on the pre-sentence investigation to make their
Jjudgment about functional role. In many cases, there was not a great deal of information to
distinguish high- from mid-level dealers. It was often difficult to infer how significant the
defendant was in the drug distribution network. In all cases, even high-level dealers in this
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sample were purchasing drugs from “higher-level” dealers before wholesaling or
redistributing the drugs. Among the manufacturers, 16 of the 28 (57.1 percent) grew
marijuana and were for the most part the primary or only manufacturers involved in the
offense. In the other 12 cases, it was pot always clear whether the offender was the only or
the most important organizer, manager, supervisor, or leader in the drug manufacturing
offense.

Guideline Departures, Mitigating Role Adjustment, and Citizenship

Table 17 indicates the extent to which citizens and pon-citizens are likely to receive a
guideline departure.'® Table 17 shows that 10 percent fewer departures occurred for non-
citizens than for citizens. There was a large difference between citizens and nop-citizens in
substantial assistance departures. Among citizens, 27.3 percent of our sample received 5K1.1
departures. Among non-titizens, 12.7 percent received 5K1.1 departures. Although non-
citizens tended to receive downward departures more often than citizens (7.6 versus 3.3
percent), downward departures were infrequent relative to 5K1.1 departures.

Table 18 shows the relationship between mitigating role adjustment and citizenship. In this
case, non-citizens were more likely to benefit from mitigating role reductions. A higher
proportion of non-citizens received downward adjustment for roles and were much more
likely to receive a four point reduction than citizens (20.4 versus 4.5 percent respectively).

Functional Role, Guideline Departures, and Citizenship

In this section, we examine the relationship between functional role, Guideline departures,
citizenship, and sentence length. By doing this analysis, we hope to gain a better
understanding of the practice of departures for low-level drug defendants. Because departres
may have a significant effect on sentence length and only a motion by the Government for
substantial assistance can result in 3 sentence below a mandatory-minimum penalty, it is
important to understand the extent to which departures are used.

We looked at the extent to which a defendant received a Guideline departure depending on
his/her functional role in the offense. Table 19 depicts the relationship between functional role

*There are essentially two types of Guideline departures. The court can depart from a
guideline sentence when it finds circumstances "not adequately taken into consideration by the
Sentencing Commission in formulating the guidelines...” 18 U.S.C. § 3553(b). The court
may also depart from the guidelines "upon motion of the Government stating that the
defendant has provided substantial assistance in the investigation or prosecution of another
person who has commined an offense.” United States Sentencing Commission Guidelines
Manual, 1992, §5K1.1, p. 329.
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and departure status where downward and 5K1.1 departures have been collapsed into one
category. Table 19 demonstrates that in this sample, mid-level dealers were most likely to
receive a departure (36.1 percent), followed closely by offenders with a peripheral role (35.9
percent), and high-level dealers (30.8 percent). However, even 23.2 percent of couriers, 23.4
percent of money launderers/manufacturers, and 19.8 percent of street-level dealers received
departures.'” This data demonstrates that even defendants who have much less important roles
than the organizers of drug distribution networks still manage to qualify for departures,
including substantial assistance. This corroborates a similar result found by the U.S.
Sentencing Commission in their study of functional roles in relation to higher-level drug
transactions.'®

Tables 20 and 21 represent the relationship between functional role, citizenship, and departure
starus. For non-citizens, 28.6 percent of high-level dealers, 27.7 percent of mid-level dealers,
13.6 percent of money launderers/manufacturers, 9.7 percent of street-level dealers, 17.8
percent of couriers, and 30.8 percent of defendants with peripheral roles received a
downward or 5K1.1 departure. For citizens, 33.3 percent of high-level dealers, 40.0 percent
of mid-level dealers, 27.3 percent of money launderers/manufacturers, 22.1 percent of street-
level dealers, 30.8 percent of couriers, and 39.5 percent of defendants with peripheral roles
received a2 downward or 5K1.1 departure. In this sample, it is clear that U.S. citizens
performing any role were more likely to receive a downward departure than their non-citizen
counterparts. For several functional roles the differences were substantial.

We also analyzed the extent of downward departures by computing the difference between the
sentence imposed on the defendant and the bottom of the Guideline range identified by the
court in the statement of reasons for imposing a sentence or in the pre-sentence report. This
analysis showed that when defendants received departures, there was no statistical difference
among citizens or non-citizens in the number of months of their departures. However, there
were differences in departures among defendants having different functional roles.

On average, among ihose offenders who received departures, high-level dealers received
71.1-month departures; mid-leve] dealers received 48.9-month departures;
financiers/manufacturers received 84.2-month departures; street-leve] dealers received 25-

" The following proportions of defendants received downward and 5K1.1 departures by
functional role: high-level dealers, downward - 2.9 percent, 5K1.1 - 27.9 percent; mid-level
dealers, downward - 3.4 percent, 5K1.1 - 32.7 percent; money launderers/manufacturers,
downward - 2.9 percent, 5K1.1 - 20.5 percent; streei-level dealers, downward - 3.7 percent,
SKI1.1.1 - 16.1 percent; couriers, downward - 7.6 percent, SK1.1 - 15.6 percent; peripheral
roles, downward - 3.1 percent, 5K1.1 - 32.8 percent.

" Addendum to the Drug/Role Working Group Report, April 1, 1993, U.S. Sentencing
Commission.
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month departures; couriers received 30.8-month departures; and defendants with peripheral
roles received 68.6-month departures. '

Thus, although couriers were the most likely to receive a departure, on average, they
received 30.8-month reductions in their sentences. Mid-level dealers who were next most
likely to benefit from a departure, received, on average, 48.9-month sentence reductions.
Defendants with peripheral roles who received departures also received substantial sentence
reductions, especially considering their sentences were, on average, lower than defendants
having other roles (couriers were the ope exception). Generally, the higher the functional
role, the higher the sentence reduction due to a departure. Defendants with a peripheral role,
however, also received sizable sentence reductions due to a departure.

Table 22 shows the relationship between sentence length, functional role, and citizenship.
Except for couriers, citizens in every other functional role were more likely to receive a
lower sentence than their non-citizen counterparts.

Functional Role and Mitigating Role Adjustment

Among the 767 defendants in this sample, approximately two-thirds received mandatory-
minimum penalties. Because mitigating role adjustments cannot be used to reduce a sentence
below a mandatory-minimum, it is possible that pre-sentence reports and sentence calculations
in such cases do not fully reflect the mitigating role adjustment for which the defendant might
otherwise qualify. Bearing this in mind, the data represented in this section may
underestimate the extent to which defendants have played a minor or minimal role in the
offense.

Table 23 represents the relationship berween functiona) role and mitigating role adjustment.
Table 23 shows that within functional role. offenders with a peripheral role were the most
likely 1o receive the mitigating role reduction (43.9 percent). In addition, 40.5 percent of
couriers, 21.8 percent of money launderers/manufacturers, 12.1 percent of street-level
dealers, 5.3 percent of mid-level dealers, and even 3.7 percent of high-level dealers received
2 downward adjustment for mitigating role. Tables 24 and 25 represent this same information
by citizenship.

'* Although we used a statistical procedure (Analysis of Variance) to evaluate the extent
to which citizenship and collapsed functional role influenced the amount of departure, in some
categories there were very few defendants. We can be confident in our conclusions that
citizenship did not influence the amount of departure and that collapsed functional role was a
significant determinant. However, some of the estimates of the average length of departures
are based on 100 few cases to be confident in the precision of those estimates. We present the
averages for descriptive purposes.
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Citizens were less likely to receive a mitigating role reduction than non-citizens (18.8 versus
32.1 percent). Non-citizens were most likely to receive a mitigating role adjustment for a
peripheral (50.0 percent), courier (47.4 percent) or money launderer/manufacturer (26.1
percent) functional role. Among U.S. citizens, although they were generally less likely to
receive a mitigating role reduction, when they did, the reduction followed roughly the same
panern as non-citizens. Those with peripheral roles (39.5 percent), couriers (30.8 percent),
and money launderers/manufacturers (20.0 percent) were most likely to receive the reduction.

Functional Role, Mitigating Role, and Other Factors That Determine Sentence Length

A multivariate analysis was undertaken to simultaneously assess the influence of citizenship,
functional role, mitigating role reduction, and other characteristics related to sentencing. In
this analysis, we examined the influence of drug amount (in marijuana-equivalence weights),
criminal history points, whether the defendant pled, whether the defendant received a 5K1.1
motion, age, gender, race, marital status, employment status at the time of arrest, two
categories of mitigating role (yes, no), and, five categories of functional role (high- and mid-
level dealer combined, street-level dealer, launderer/manufacturer, courier, and peripheral).

These analyses are represented in Appendix C. Three different models (A, B, and C) are
presented. The difference berween Model A and B is that a variable representing employment
at the time of arrest was added to the later model. Model C includes the employment
variable and an interaction term which represents the combined effect of marital status and
employment. The analyses showed that drug amount has, by far, the most influence on a
defendant’s sentence length. This is not surprising given that Guideline offense level is most
affected by drug quantiry. In addition to drug amount, the following characteristics resulted in
a longer sentence: trial, non-citizen status, and whether one was a money
launderer/manufacturer or mid- or high-level dealer. The following characteristics resulted in
a lower sentence: a 5K1.1 departure, mitigating role adjustment, and whether functional role
was courier or peripheral. Characteristics having no effect were: total criminal history points,
age, gender, race, and marital status. Criminal history points were probably not significant
because there was very little variation in the number of points because of the way our sample
was chosen.

When employment was added in Model B and the interaction term of marital status and
employment was added in Model C, the effect of whether the defendant was a mid- or high-
level dealer became stronger.

This analysis confirmed that non-citizens received somewhat longer sentences even after we
accounted for their functional role, their mitigating role adjustment, and other background
characteristics. Clearly, one of the major differences is the fact that non-citizens were much
less likely to receive 5K1.1 substantial assistance departures.
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Section IV. Sample of 126 Cases Coded by Department of Justice Staff

The second subsample consisted of 126 cases which, besides the analysis described above,
were examined in even greater detail. Because we were primarily interested in defendants
who received mandatory-minimum-sentences, we chose a sample that guaranteed such a
selection.

For each of these cases, Department of Justice researchers reviewed documents that the U.S.
Sentencing Commission collects and uses to create its monitoring database. These documents
include pre-sentence reports (PSR), a judge's statement of reasons for specific sentences, any
plea agreements between the Government and the defendant, and Guideline worksheets if they
were not already incorporated into the PSR. Occasionally, the Government's version of the
offense was included in the file.

A protocol was developed by Department of Justice staff and appears in Appendix A. The
protocol allowed two groups of staff to write brief narratives which focused on the role
played by the individuals in their offense, whether the individual was involved in a larger
drug or other illegal operation, background characteristics, mitigating or aggravating factors
in the offense, and whether or not the defendant provided substantial assistance to
prosecutors. While one group of staff completed these protocols based on USSC
documentation, the other contacted the Federal prosecutors involved in these 126 cases and
using the same protocol obtained the same information from Assistant U.S. Arnorneys
(AUSA). The purpose of this exercise was to compare information contained in' AUSA files
with similar information kept by the U.S. Sentencing Commission. If we found
correspondence berween these records, it would bolster our confidence in the information
culled from USSC files used in the larger study.

Eighteen judicial jurisdictions were chosen for this project, with 7 cases selected from each
Jurisdiction.® Of the 126 cases selected, 86 were taken from the first sample of 767, along
with 40 additional cases so that each Jurisdiction surveyed had 7 cases.

Both groups of staff involved in this part of the study also coded functional role using the
USSC scheme. In comparing these assessments, there generally was a fair amount of
agreement in that, when differences were found, the roles assigned tended to differ by only

* The 18 jurisdictions were Central District of California, the D.C. District Court,
District of Delaware, Southern District of Florida, Northern District of Iowa, Northern
District of Illinois, District of Kansas, Western District of Kentucky, District of Maine,
Western District of Michigan, District of Montana, Eastern District of North Carolina,
District of New Jersey, Eastern District of New York, Southern District of New York,
Northern District of Ohio, District of South Carolina, and Northern District of Texas.
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one category level (on a ranked scale of involvement), such as mid- versus street-leve] dealer.
Those staff who worked with the Federal prosecutors were more inclined to assign a higher
role to defendants than the other group, but there were also cases when this was reversed,
and there were only a few cases when the disparity in role assignment was substantia]

This analysis was intended to be more contextual and descriptive. It gave staff an opportunity
to describe some of the more qualitative features of the cases. Because we are making
generalizations in this section based on only 126 cases, we must emphasize that further
systematic research should be conducted to confirm or disconfirm our impressions of these
cases.

We can start by briefly noting some of the things we did not find. Among the cases
examined, there were few instances of violence, gang membership, or weapons associated
with the drug offense. These are factors that should have been part of the initial screening
process in identifying low-leve] drug law offenders. Nonetheless, it is noteworthy that they
were seldom present in any part of the overal] criminal activity involving low-level drug law
violators. Among the 126 cases in the second study group, there were 17 instances when
weapons--almost always firearms--were found, 10 of which involved the defendant while 7
involved codefendants. Generally, however, these were cases in which the weapon was
incidenual to the offense and usually had no bearing on the charges brought or the sentence
imposed.

In reviewing these cases closely, it was clear that there was little doubt as to the culpability of
these defendants. What emerged was a variety of fact patterns and circumstances. There were
some cases when individuals had rather minimal rojes in the drug offense, but the drug
amount was so high as to result in a long mandatory sentence.

In some cases, the defendants played minor roles in large drug operations which extended
many months or even years into the past. It was also evident that although the study group
members did not have a prior commitment record, some had extensive juvenile and/or adult
arrest records, suggesting that their lack of prior commitment may have been a manter of their
good fortune. Some of these individuals also had 2 history of illegal drug activity as part of
their arrest record.

In general, because there was a fair amount of agreement berween the interpretation of the

records kept by AUSA's and the U.S. Sentencing Commission, we had increased confidence
in the information we gathered from USSC records for our sample of 767 offenders.
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Section V. Post-Release Adjustment of "First-Time" Drug Law Violators

In sections V and VI, we review past research related to recidivism. This research is used to
contrast the risk that low-level offenders pose relative to other inmates released from Federal
prison.

Harer (1993) undertook a 3-year followup of 1,205 Bureau of Prisons inmates released to the
community during the first 6 months of 1987. The study group included 236 drug law
violators whose criminal history category, using the Sentencing Commission classification
scheme, was I, (i.e., essentially, first-time offenders). Harer found that the recidivism rate
for these first-time drug law violators was 19.1 percent, or well below the overall failure rate
of 40.7 percent for the total study group. Table 26, part 1, shows the relationship between
criminal history category in the sample and the proportion of defendants who were rearrested
or had their supervision revoked within a 3-year period afier release. It is clear from table 26
that lower criminal history category defendants were much less likely to recidivate than the
higher risk category defendants. Table 27 breaks down criminal history into the USSC point
scheme. As can be seen in table 27, offenders who received zero criminal history points were
less likely to recidivate than those with one point. Generally, the higher number of points, the
higher the likelihood of recidivating.

The differences between the lowest and highest number of criminal history points with respect
to recidivism was quite remarkable. Those with zero criminal history points were likely to fail
18.3 percent of the time. Those with 11, 12, or 13 points were likely to fail 77.0 percent of
the time.

Harer also found that when reason for failure among the Category 1 drug law offenders was
considered, none of the 45 individuals who failed following release from prison were charged
with a serious crime of violence such as robbery or murder. Instead, half the failures were
arrested for drug sale or possession, 14 percent for larceny, theft, or fraud, 12 percent for
DWI, 6 percent for simple assault, and 19 percent for technical parole violations or
miscellaneous non-violent offenses.

Many Federal drug law violators are non-citizens who have been arrested for smuggling
drugs into this country or who otherwise were engaged in iliegal drug activities. For the
most part, these non-citizens were excluded from Harer's followup analysis, since the study
considered inmates either directly released to the community or through halfway house
placement, while non-citizen drug law violators are instead likely to be deported or, if they
do achieve community release, may do so only after first being transferred to Immigration
and Namralization Service (INS) custody.

In order to determine what happens to these individuals following imprisonment, Harer
undertook a second followup study, this time examining all Category I non-citizen drug law
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violators who were released from BOP custody during the first 6 months of 1987. He found
that of the 574 cases identified, 61, or 10.6 percent, were rearrested or had a parole
revocation action in the United States during the 3-year followup period.

Among the 574 cases, 220, or 38.3 percent, were released directly to the community on
parole or mandatory release; 28, or 4.9 percent, were immediately deported; and 326, or
56.8 percent, were released to INS custody (or, in 2 cases, to Drug Enforcement
Administration (DEA) custody) for further processing and eventual deportation or release to
community. Harer found that those released to the community had a failure rate of 14.5
percent, those immediately deported had a failure rate of 10.7 percent (presumably after
reentering the U.S.), and those released to INS (or DEA) had a failure rate of 8.0 percent.

These findings indicate that, like Category 1 U.S.-citizen drug law violators, Category I non-
citizen drug law violators had a very low failure rate. Although their lower recidivism rate
might be arributed to the deportation, the fact remains that at least as far as this country is
concerned, the non-citizen group had very few individuals who failed within 3 years
following release from BOP custody. Moreover, this finding is reinforced by the indication
that very few of those who did fail commired crimes of violence.

The claim is sometimes made that official arrest records underestimate the actual rate of
reoffending. Therefore, it can be argued that the recidivism rates reported for the 1987 study
group under-represent the rate of actual criminal behavior among this group. While this is
undoubtedly true, several considerations should be kept in mind when trying to assess
unmeasured recidivism for this group.

First. regarding serious violent crimes, especially homicide and, to a somewhat lesser extent,
robbery, arrest statistics have been shown to be reasonably accurate measures of actual
offending behavior.?' It is these serious violent crimes that the public and criminal justice
policy planners are primarily trying to prevent through imprisonment. Second, the majority
of the low-level drug traffickers in the 1987 study group were released on parole supervision,
increasing the likelihood that either any new offending or violation of parole conditions would
be officially recorded.? Third, rearrest is used here as a measure of reoffending, not
reconviction, where reconviction presurnably would be a better measure of the actual
offending or, at least, a berter measure of the person's criminal culpability. In many State

?' For example, see Hindelang, Michael 1978. "Race and Involvement in Common-Law

Personal Crimes.” American Journal of Sociology. 78:360-370; Sampson, Robert J. 1987.
"Urban Black Violence: The Effect of Male Joblessness and Family Disruption.* American

Journal of Sociology. 93:348-382.
2 Petersilia, Joan, and Turner, Susan 1993. Intensive Supervision For High-Level

Probationers. Santa Monica, CA: Rand.
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systems, less than 54 percent of all felony arrests result in a conviction.? In other words, an
arrest charge does not necessarily mean a conviction will occur and, therefore, that the person
charged actually commitied the offense. Fourth, and finally, probability theory tells us that
many, if not most, undetected reoffending was committed by those releasees who were
arrested; therefore, the criminal history score which is used to predict who will recidivate,
also predicts those who will commit undetected offenses.

To summarize, while it is possible that our measure of recidivism underestimates the actua)
rate of reoffending by study group members, we should remember that (1) our measure has
been shown by other research to be a good measure of serious violent reoffending; (2) the
majority of the study group members were placed on parole supervision, increasing the
likelihood of detecting any new offense: (3) rearrest and parole revocations are used to
measure reoffending, not reconviction, therefore, the recidivism measure used may actually
inflate the rate of criminal involvement; and (4) probability theory tells us that the recidivists
will account for the majoriry of any undetected reoffending among these releasees.

¥ Rosen, Richard A. 1984 lyj r Based Statisti is of

Criminal Justice Processing. Albany: Office of Program Development and Research, New
York State Division of Criminal Justice Services.
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Section V1. The Effect of Prison Time Served on Post-Release Recidivism

The great majority of recidivism studies of State prison releasees and all studies of Federal
prison releasees report that the amount of time inmates serve in prison does not increase or
decrease the likelihood of recidivism, whether recidivism is measured as a parole revocation,
rearrest, reconviction, or return to prison.** One of the most recent studies of recidivism
among State prison releasees was conducted by Allen Beck and Bernard Shipley, two
researchers at the Bureau of Justice Statistics in Washington, D.C.% Beck and Shipley
examined rearrests and reconviction among prisoners in 11 States who were released from
prison in 1983. Regarding the effect of time served in prison, they found that, "The amount
of time served by prisoners on their most recent offense before their release in 1983 was not
associated with an increased or decreased likelihood of their rearrest” (p. 9) within 3 years of
release.

Since at least the 1950's, the Federal Bureau of Prisons Office of Research and Evaluation
has continually examined recidivism predictors, including time served, for Federal prison
releasees. Time served in prison has never been found to decrease, or increase, the
likelthood of recidivating either when time served is examined alone in relation to recidivism,
or when controls are introduced for demographic variables (including age), education, work
experience, prior arrests, convictions, and incarcerations, drug and alcoho! dependency, and
posi-release living arrangements. 2¢

* See. for example, Schmidt, P., and A. D. Wine 1988. Predicting Recidivism Using

Survival Models. New York: Springer-Verlag: Beck, Allen J. and Bernard E. Shipley 1989.
"Recidivism of Prisoners Released in 1983." Bureau of Justice Statistics: cial Report.
Washingion, DC: Department of Justice. Beck, James L., and Peter B. Hoffman 1976.

"Time Served and Release Performance: A Research Note. " Journal of Research in Crime
and Delinguency, July 1976.; Harer, Miles D. 1993. Recidivism Among Federal Prison

Releasees in 1987. Washington, DC: Federa! Bureau of Prisons.
¥ Beck, Allen J. and Bernard E. Shipley 1989. "Recidivism of Prisoners Released in 1983."

Bureau of Justice Statistics: Special Report.

* Because both marital stability and post-release income are strongly related to reduced
likelihood of recidivating, anything, including a long prison term, that erodes marital stability
or reduces employability will likely increase recidivism.
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Section VII. Comparison of Sentences Before and After Guideline Implementation
Controllirg for Drug Amount and Criminal History Points

To gain additional perspective on Guideline sentences, in this section, we compared sentences
for low-level drug offenders sentenced in 1985, prior to the Guidelines, with sentences
received by defendants in our 1992 sample. We compared 1985 and 1992 sentences for
offenders having the same number of criminal history points and drug quantities.?’

Tables 28 and 29 compare sentencing outcomes for low-level drug offenders sentenced in
fiscal year 1985 with our sample of drug offenders sentenced in fiscal year 1992.2 Table 28

¥ We conducted multiple regression analyses separately for the 1985 and 1992 defendants
who were sentenced to prison. We used the log of prison term in months as the dependent
variable in all of the regression models. For the 1985 group, explanatory variables were
introduced for the log of the drug amount (marijuana equivalency in Kgs); trial versus a
guilty plea; whether the defendant was helpful to the prosecutor or not; age at sentence,
gender; and marital status. In addition to the explanatory variables used for the 1985 group,
the mode! for the 1992 group also included explanatory variables measuring U.S. citizenship
and a set of variables (dummy coded) measuring functional role in the drug offense. For the
1985 group, the R-square (explained variance) for the full regression model (the mode] that
included all of the explanatory variables) was 0.2402 and for a model that excluded only the
drug amount variable the R-square was 0.0905. Therefore, we see that drug amount
accounted for 62 percent of the explained variance in the full model (i.e., (0.2402-
0.0905)/0.2402). Using this measure of explanatory importance, we see that drug amount is,
by far, the most important variable for explaining prison time served for those in 1985 who
were sentenced 1o prison. Similarly, for the 1992 group, the R-square for the full model was
0.4099 and the R-square was 0.2014 for the mode! from which the drug amount variable was
excluded. Therefore, 51 percent of the explained variance in the full model may be
accounted for by the drug amount variable alone (i.e., (0.4099-0.2014)/0.4099). These
regression analyses help justify comparing the 1985 and 1992 sentences for drug law violators
controlling for drug amount alone. For the remaining variables predicting prison term we
will assume that they are distributed randomly across drug amount categories both in 1985
and 1992. The extremely low correlations between each of these explanatory variables and
the drug amount variable (always less than .10) for both the 1985 and 1992 groups, support
this assumption.

2 The data for the 1985 sentenced offenders were obtained from the United States
Sentencing Commission and are the same data used in evaluating the impact of Sentencing
Guidelines on the Federal Prison Population (see, Supplementary Report on The Initial

entencing Guidelines and Policy Statements, United States Sentencing Commission, June 18,
1987). The Sentencing Commission obtained these data from the Administrative Office of the
U.S. Courts and the Federal Bureau of Prisons.
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shows sentencing outcomes for persons with zero criminal history points and table 29 has
outcomes Jor persons with one criminal history point. Sentences in each table are grouped by
19 drug weight categories Tepresenting marijuana equivalency weights in kilograms (Kg's)
corresponding to each of the 19 offense severity scores based on drug weight. The
equivalency weights were computed using tables in the 1992 United States Sentencing
Commission Guidelines Manua].

The two top shaded rows in tables 28 and 29 indicate the two categories of drug quantities
under the Guidelines for which a defendant could receive straight probation, i.e., probation
without any period of confinement. use only defendants in the lowest two drug weight

The tables demonstrate the increased number of low-level drug offenders sentenced to prison
in 1992, rather than to probation. Overall, 17.7 percent of offenders with zero criminal

history points (table 28) and 16.0 percent of those with one criminal history point (table 29)
received probation in 1985. Even though we selected the 1992 sample based upon offenders

The shaded rows in tables 28 and 29, beginning with the row where the marijuana equivalent
rate was between 100 and 400 kilograms, represent drug quantities that trigger mandatory-
minimum penalties. Tables 28 and 29 demonstrate the importance of mandatory-minimum
penalties in current sentencing practices. Furthermore, tables 28 and 29 demonstrate that
offenders sentenced to prison in 1985 served considerably less time in prison than the 1992
group. Overall, members of the 1985 group who went to prison having zero criminal history
points stayed, on average, 24.9 months (table 28) while those with one criminal history point,
stayed. on average, 28 months (table 29). By comparison, all of the 1992 group were
sentenced to prison and will serve, on average, 61.2 months for those with zero criminal
history points and, on average, 68.0 months for those with one criminal history point,
assuming they do not forfeit any prison good time.

Another way to contrast sentences is to compare sentence lengths among different offense
categories. By doing this, we gain a sense of the criminal justice system's view of the
relative harm caused by various offenses. A precise comparison would equate circumstances
of the offense. That type of comparison is beyond the scope of this study. Instead, we
Compared the sentences prior to and afier the implementation of Sentencing Guidelines by
adjusting for the proportion of defendants receiving a sentence of probation. This was
important because far fewer offenders receive a sentence of probation now than was the case
prior 1o the Guidelines. Another important consideration is the modification of time served
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that resulted from parole decision-making prior to the Guidelines. Rather than compare
sentences, a fairer comparison is between time served prior to and after the implementation of
Sentencing Guidelines. Whereas offenders now serve at Jeast 85 percent of their sentence
under the current sentencing structure, offenders often served 33 percent of their sentence
prior to the Sentencing Guidelines.

Making these adjustments, we found that in 1986, robbery defendants served, on average,
44.8 months, while defendants convicted of a drug offense served, on average, 23.1 months.
If we gauge the relative harm of robbery to drug crimes by forming the ratio of the two, we
find that the harm value of robbery was 1.93 that of drug offenses. By contrast, in 1991, the
relative harm of robbery (90.8 months time served) to drug offenses (71.8 months time
served) was 1.26.

Table 21 in the U.S. Sentencing Commission's 1992 Annual Report lists the average and
median sentence lengths of offenders convicted in 1992 by criminal history category (p. 63).
For criminal history category I offenders, the following median sentences are listed by
offense: murder, 170 months; drug trafficking, 60 months; kidnapping/hostage-taking, 57
months; robbery, 51 months; arson, 36.5 months; racketeering/extortion, 36 months; assault,
24 months; and firearms, 15 months. As a result of mandatory-minimum sentences and their
raising Guideline penalties, the relative harm of drug trafficking has been elevated above that
of almost every serious crime other than murder.
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Section VIII. The Relationship Between Functional Role and Drug Quantity for
Defendanis With Zero or One Criminal History Point(s)

Throughout this paper, we have used a definition of risk that is independent of drug quantity.
In previous sections, we have reviewed evidence that suggests that Jow-level drug law
violators may be good candidates for possible sentence modifications. Regardless of risk,
some might argue that drug quantity, by itself, should be a sufficient reason for a longer
prison sentence. Indeed, the Guidelines are premised on the relationship between drug
amounts and sentences ranging from probation to life imprisonment. One way to reconcile
shorter (or longer) sentences or alternative sanctions with large drug quantities is to allow
reductions (or increments) depending on the role in the offense. Again, the Guidelines
explicitly allow for these adjustments with mitigating and aggravating roles.

To gain additional insight into the relationship between role and potential sentencing
alternatives, we developed information to show the distribution of drug quantities by
functional role. In this instance, functional role was collapsed into four categories: high-level
dealer, street-level dealer, courier, and peripheral role. High-level dealer included the
previously collapsed categories of mid-level dealer and money launderer/manufacturer. We
collapsed these categories to have a sufficient number of cases. We used 19 drug quantity
categories corresponding to the U.S. Sentencing Commission's 19 levels of offense severity
based on marijuana-equivalent drug amounts. In this analysis, we had to exclude offenders
convicted of drug offenses in which stimulants or hallucinogens were the primary drugs.
These cases were excluded because the precise stimulant is required to translate drug amount
Into marijuana equivalency and the precise drug was not recorded. Table 30 and figure 3A (a
box and whisker plot of these numbers) represent the relationship between functional role and
drug quantities for offenders with zero or one criminal history point(s).

One may have expected that larger drug quantities would be associated with the higher level
functional roles. This was not the case. Instead, what table 30 and figure 3A show is that the
distribution of the amount of drugs is the same across the different functional roles. If there is
a difference, street-level dealers were involved with less drug quantities than high-level
dealers, couriers, or those with a peripheral role. In fact, those with a peripheral role were
involved with more drugs than couriers and streei-level dealers and almost as much as high-
level dealers.

The shaded portions of table 30 also indicate that only the first two rows correspond to drug
quantities associated with the possibility of probation. The bottom shaded rows beginning with
the "100 < 400" marijuana equivalence in kilograms indicate which drug quantities trigger a
mandatory-minimum penalty. Table 30 also shows that offenders with zero or ope criminal
history point(s) are generally involved with sufficient drugs to trigger a mandatory-minimum
penalty. Of all the defendants represented in table 30, 76.7 percent had sufficient drug
amounts to warran! 2 mandatory-minimum penalty.
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If defendants were sentenced exclusively on the basis of drug amounts, it is clear from table
30 and figure 3A that all defendants regardless of their role would receive, on average, the
same sentence. If functional role is a valid basis for sentence modifications, we would expect
to see some relationship between functional role and the guideline sentence whether or not
there was a departure. Even if a defendant did not receive a departure, his or bher guideline
range would be modified downward or upward depending on functional role. Of course, for
those defendants whose adjustments were trumped by mandatory-minimum penalties, only so
much adjustment could occur.

In ﬁg{xre 3B, we represent the lower value of the final guideline range recommended by the
court afier criminal history points and all adjustments were applied. As can be seen in figure
3B, there was movement in the distributions toward a reordering by functional role. Except
for peripheral role, higher level functional roles were associated with higher guideline ranges.

Figure 3C represents the distribution of sentences by the four functional roles after downward
and substantial assistance departures were applied. Figure 3C shows that sentences for
peripheral role and high-level dealer came down relative to their Guideline range minimum.
Sentences for couriers and street-level dealers also came down, but not as significantly.

Figures 3A, 3B, and 3C together demonstrate the following: regardiess of the functional role
a defendant played in the drug scheme, the drug amounts involved in the offense are similar
across the roles. Guideline adjustments tend to mitigate the influence of drug quantity on the
Guideline range and role becomes more important in the sentence. Departures (downward and
5K1.1) tend to adjust sentences associated with peripheral roles downward more than courier,
or street-level roles; high-level dealers also tend to have their sentences adjusted downward
due to departures.

One implication of these data is that prospective sentencing legislation or Guideline changes
that would permit modification of sentences could rely on functional role to provide further
downward or upward adjustments.



U.S. Department of Justice

TABLE 1: Sentence Length and Offense Severity of High and Low-
Level U.S. Citizen and Non-Citizen Drug Law Violators,

June 1993,
Drug Law Violators
Sentence ALL U.S. Citizen Non-Citizen
Length and BOP
Offense High Low High Low
Severity Level Level Level Level
# % # % # % # % § %
Total! 76,835 | 1000 | 22733 | 1000 | 9258 | 1000 | 6163 | 1000 | .04 | 1000
1. Sentence
Length
Less than 2 .
years 9700 | 126 756 | 33 M 8.6 75 12 46 | 58
2 to 5 years..... 16,160 | 21.0 3615 L 159 | 2482 | 268 669 | 109 | 1.65 | 235
5 to 10 years.... 23,027 | 300 11,626 | 511 3752 | 405 1967 [ 319 | 3011 | 427
10 to 20 years... 18935 | 246 2220 | 318 faon | 19 253 | a1 1774 | 252
20 to 30 years. .. 5314 69 1.90%5 84 153 1.7 578 94 147 2.1
30 to 40 years... 362 | 4 638 3.0 a2 0.5 201 33 38 | 05
40 or more
a1 | 29 536 ‘ ) ) 2 2
vears............ 2 a0z 139 | 23 2 1o
Mean Months...... 121.9 : 1389 - 73 - 1569 | . 850 | -
5 year sentence. . 7713 100 2.301 10} 1,354 14.6 $10 8.3 1.168 17.0
ignzzize 494 | 64 1804 | 79 6 | 14 27 | 94 ss9 | 79

'Total reflects total population confined and not necessarily
total response for each item.



U.S. Department of Justice

Drug Law Violators

Sentence ALL U.S. Citizen Non-Citizen
Length and BOP

Offense High Low High Low
Severity Level Level Level Level

#1 % # |% # ¥ # ¥ # %

- N . - .4 -

2. Cffense
Severity?

Lowest or Low

Moderate 8737 | 140 3.02! 14.9 1013 | 138 265 47 208 | 4.0
Moderate......... 25928 | 418 9.010 | 44.6 4229 | 576 2289 | 409 | 3326 | 45
High. . oo 12643 | 204 ans | 234 20m | 283 1448 | 259 | 157 | 306
Greatest......... 14756 | 238 3451 17.1 22 0.3 159 | 284 4 | 09

.—_-——-———-—“—_-—_—_"__ =

Source: SENTRY database, Federal Bureau of Prisons

0ffensive severity refers to most serious current offense.
Offenses such as counterfeiting - under $2,000 and tax violations
are considered lowest level offenses while murder, kidnapping, and
aircraft hijacking fall in the greatest severity level. 1In the
case drug law violations, the lowest severity level applies to
persons whose drug possession was for personal use while the
greatest severity applies to persons who maintained an integral or
managerial role in a drug offense involving large quantities of
drugs. The middle scale ratings are determined by the amount of
drugs involved in the offense.



U.S. Department of Justice

TABLE 2: Demographic and Other Background Characteristics of High
and Low-Level U.S. Citizen and Non-Citizen Drug Law
Violators, June 1993.

Drug Law Violators

U.8. Citizens Non-Citizens
ALL
1TEM EOP High Low High Low
Level Level Level Level

# % # % # $ # ] # %

—_—

76835 [ 1000 | 22733 | 1000 | 9258 | 1000 | 6163 | 1000 | 7.04 | 1000
Totall 2

1991 Survey

Total? 54006 | 1000 | 16.166 | 1000 | 6502 | 1000 | 490 | 1000 | 3.535 | 1000
1. Sex

Female........... 6.271 82 1.460 64 | 1,506 16.3 254 41 763 | 108
Male. oo . 70564 | 918 | 21273 | 936 | 7952 | 87 | 5909 | 959 | 628 | 892

2. Race/Ethnicity

Hispanic......... 19407 | 253 | 3428 150 11,888 | 204 | 4300 | 698 | 4.8% | 654
Non-E. White. .. .. 31126 | 405 | 5.630 424 | 4301 | 455 769 | 125 | 1816 | 116
Non-E. Black..... 24285 | 316 | 94m 417 12953 | 319 959 | 156 | 1206 | 171
Non-E. Other..... 2.019 26 201 09 116 13 135 22 132 1.9
3. Age

24 or less....... 2.012 91 |22 98 | 1195 12,9 303 49 519 7.4
25 to 30......... 12572 | 164 | 39m 178 | 1.839 | 199 s | 153 | 1310 | 186
30 to 35....... . 1618 | 190 | 4as2 183 | 1988 190 [ 129 | 209 | 1,639 | 233
35 to 40......... 1393 | 181 | 3940 173 | 1528 165 | 1303 | 210 | 1385 | 196

40 to 50......... 18,902 46 5510 S 1,996 21.6 1.618 26.2 1.558 22.1

'Total reflects total population confined and not necessarily
total response rate for each item.

’same as above.



U.S. Department of Justice

Drug Law Vioclators

ALL U.S. Citizens Non-Citizens
1TEM BOP High Low High Low
Level Level Level Level
# % # % # % # % # %
50 to 60...... 576 9.3 506 7.2
€0 5: more. ...... 2,398 31| 68 3.0 197 2.1 131 2.1 127 1.8
4. Marital Status
Married.......... 20225 | 379 | 5790 | 364 | 2632 | 408 | 2695 | ss2 | 1916 | ssy
Widowed. ......... 952 1.8 26 14 75 1.2 66 1.4 8s 2.4
Separated or
Divorced....... .. 14957 | 279 | 457 28 | 1518 | 238 937 | 192 | s13 | 148
Never Married.... 172382 | 326 | 5338 335 12220 | 344 | 1190 | 244 | o964 | 279
5. Citizenship
(Non-Citizens
Only)
Tozal Non-
Citizens........ . 17.282 | 1000 6.163 | 1000 | 7.04¢ | 100.0
Mexico........... 6456 | 374 183 | 293 | 2310 | 328
Colombia......... 3363 | 195 1210 | 196 | 1.831 | 260
Cuba........... .. 1523 LR 895 | 145 | 395 | s6
Dominican
Republican....... 1.009 58 “2 7.2 “9 | 64
Jamaica.......... s 5.1 4 727 | 252 | 36
Nigeria.......... ne | 42 “r | 23 | a1 | 68
Canada.......... . 2 12 8 13 §7 0.8
Haiti............ 189 1 7% 12 % 14
Panama........... 147 09 68 12 4 0.7
Guyana........... 12 07 7 11 M | os
Chana............ 1ne 07 18 0.3 13
Venezuela........ L 07 o 07 S8 ¥ ]




U.S. Department of Justice

Drug Law Violators

U.S. Citizens Non-Citizens
ALL
1TEM BOP High Low High Low
Level Level Level Level

# % # ¥ # ¥ # 1 # %

Other 2.203 127 700 il1.4 854 1211

............

6. Education
(1991 Survey)

Less than High

School . oo, 5.056 94 1.384 B6 475 73 1.0 | 210 | 764 | 218
Some High

School . .. .. 7.647 142 | 269 [ 168 | 1116 17.2 617 127 | 268 2.6
Eigh School

Graduate......... 24009 | 447 | 7385 | 460 | 2817 | 435 | 1941 | 399 | 138 | 306
Some College. .. .. 11982 | 223 | 369 | 230 | 1832 | 236 760 | 156 | 01 | 200
College Grad..... 5.005 93 i 5.6 543 84 523 10.8 1 | no

7. Employment
(1991 Survey)

Full-Time....... 35044 | 654 110057 | 627 [ 4356 | 672 | 3636 | 50 | 253 | 71
Part-Time....... 3518 66 Lus | ove 3 6.1 364 2.5 367 | 104
Occasional..... 128 24 4 26 163 25 139 29 67 19
Looking for
Work........ e iR 100 1,785 109 &2 9.6 s18 10.7 34] 97
Not Looking for
Work......... . 8335 | 156 | 251 | 161 4 146 185 38 | 26 | 64
8. Income

(1991 Survey)
0 to $4%995...... 9.600 | 178 | 268 | 166 | 1364 | 210 | 1017 | 208 | 1040 | 294
$5,000 to
$9,998...... . 7.242 134 2.036 126 978 150 90) 124 g 16.6




U.S. Department of Justice

Drug Law Violators

U.8. Citizens Non-Citizens
ALL
ITEM Bop High Low High Low
Level Level Level Level
# % # % # % # % # %
$10,000 to
$19,999. .. ...... 158 1 215 | 3681 | 28 {1518 | 233 [ 1985 | 242 | ess | 279
$20,000 to
$49,999. . ..... .. 10302 | 191 { 3050 | 189 | 1558 | 24.0 507 185 | €1 | ns
$50,000 or
more. ........... 5813 | 108 {.187 | 119 4% 72 246 5.0 28 22
Unknown......... 9,461 s | ags | 178 585 9.0 45 132 | 4 | 120

9. Income from
Illegal Sources
(1991 Survey)

Most............ ST3 [ 106 | 2285 | 4 &M 104 204 44 56 1.6
Some. ... ..., 2.489 ‘6 975 6.0 347 53 112 23 53 1§
Very Little..... .29 4] 9i4 57 k1w 5.9 139 2.8 44 1.3
None............ 43.575 | 807 | 119 | %2 | 509 | 184 | 4436 | 905 | 3380 | 9ss

10. Support
Others
(1581 Survey)

Source: SENTRY database, Federal Bureau of Prisons



U.S. Department of Justice

TABLE 3: Drug and Alcohol Use of

ard Non-Citizen Drug Law Vio

High and Low-Level U.S. Citizen
lators, June 1993.

ITEM

1881 survey
Total!l

Drug Law Violators

U.S. Citizens

Non-Citizens

ALL
BOP High Low High Low
Level Level Level Level
# % % # %

3.533

l. Drug Use

History
Ever Used Drugs.. 32300 1 €01 | 11649 | 726 | 4aas | 686 | 190¢ | 349 | sus 26.8
Regularly 22586 | 420 | 8488 | 529 | 2037 | 453 860 | 176 | 456 | 129
Used®. ..
Used Month Before
Arrest........... 17066 | 318 | 6363 | 397 [ 2242 | 346 768 | 157 | 416 | 118
Used a Needle. ... 747 | 138 [ 257 | 160 563 8.7 25 0.5 10 03
Under Influence
cf Drugs at Time
Of ATIES: _______ 8.9%4 167 3482 218 1.000 154 316 6.5 198 56
Crime was for
2. Drug Regularly

k]

Used-
Marijuana........ 1705 | 318 | 6298 | 390 [ 2262 | 34 52 | 107 | 26 | s
Cocaine.......... 1009 | 187 | 385 | 238 | 1519 | 234 n 9.7 206 | 58

'Totals reflect total population confined and not necessarily

total response for each it

? For drugs,
a month.

’ For drugs,
& month.

em.

regular use is once a week or more for at least

regular use is once a week or more for at least



