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DA: 1/27/06 
 
Attached are documents that may be useful to those seeking a non-guideline sentence based on disparity 
resulting from the Attorney General's approval of fast track programs in some districts but not others.  The 
cover page is a chart I prepared based on information submitted to the courts in United States v. 
Medrano-Duran, 386 F. Supp.2d 943 (N.D. Ill. 2005) and United States v. Krukowski, 04 cr 1308 
(S.D.N.Y. June 10, 2005), and information from the Sentencing Commission's website.  The 
second document is an excerpt from the government's sentencing brief in Medrano-Duran which 
includes a chart of immigration cases per AUSA in five districts, and an Appendix describing the 
program in each of the thirteen approved districts.   
  
To summarize, in five of the thirteen approved districts (Idaho, Nebraska, North Dakota, Oregon and W.D. 
Washington), each AUSA handles between .58 and 3.32 immigration cases per year.  Five districts (C.D. 
California, N.D. California, S.D. California, Oregon and W.D. Washington), use a charge bargain method, 
which results in more of a reduction than the up to 4-level departure set forth in USSG 5K3.1.  You can get 
the number of immigration cases per year in your district from the Commission's website, 
http://www.ussc.gov/JUDPACK/JP2003.htm.  To get an accurate count of the AUSAs in your 
district, you may have to ask the court to order the government to produce that information.  This 
data is for FY2003.  The Commission does not yet have data for FY2004, but probably will soon.   
  
The government's argument in these cases is that a non-Guideline sentence would be contrary to 
congressional will .  The usefulness of this data is to show that, even if the government were correct that 
unwarranted disparity is measured by its claimed case managements needs (and it is not correct but the 
"congressional will" battle cry may strike fear into the judicial heart), (1) five districts have been appproved 
to use a charge bargain method, which is not the type of program or the type of disparity Congress 
approved or what the Commission promulgated, see PROTECT Act, Pub. L. 108-21 § 401(m)(2)(B) 
(directing Commission to promulgate "a policy statement authorizing a downward departure of not more 
than 4 levels if the Government files a motion for such departure pursuant to an early disposition program 
authorized by the Attorney General and the United States Attorney." ); USSG 5K3.1, and (2) there is no 
principled distinction between the case management needs of your district and the five approved districts 
that handle a small number of cases.  See 149 Cong. Rec. 2405, H242 (2003) (congressional intent was to 
"preserv[e] . . . limited departures pursuant to . . . early disposition programs that allow . . . districts, 
particularly on the southwest border . . . to process very large numbers of cases with relatively limited 
resources.").   
  
The Medrano-Duran case is good on all of this.  An argument that no one seems to have made is the 
straightforward one that a lower sentence in your district cannot possibly interfere with quick processing of 
immigration cases in Arizona or New Mexico.   
  
It is always best to make an individualized argument too -- that the guideline sentence in your client's case 
produces a sentence far greater than necessary to satisfy just punishment in light of the seriousness of the 
offense, deterrence needs, protection of the public, and any needed rehabilitation or treatment (which illegal 
aliens don't get from BOP) for the following reasons _______.  
  
You might also want to make the general point that immigration sentences are excessive.  For many years 
(well before the PROTECT Act) the prosecutors and judges who handled the majority of immigration cases 
found it unnecessary to impose the severe sentences already on the books.  Neither the Department of 
Justice nor Congress has thought these cases sufficiently serious to find the resources to prosecute them in 
the normal course, instead choosing to process them with large sentencing reductions.   As a result, the 



actual length of sentences for immigration offenses has steadily decreased over time.   See U.S. 
Sentencing Commission, Special Post-Booker Coding Project 13-15 (Prepared December 1, 
2005), http://www.ussc.gov/Blakely/PostBooker_120105.pdf.   There is no justification for saddling 
defendants in unapproved districts with sentences that all recognize -- through their actions -- to be 
excessive.    
  
You should also make the more purist argument that 18 U.S.C. 3553(a)(6) does not measure unwarranted 
disparity according to the government's case management needs.  It refers to "defendants with similar 
records who have been found guilty of similar conduct." 18 U.S.C. § 3553(a).  The Sentencing Commission 
has said:  "Defendants sentenced in districts without authorized early disposition programs . . . can be 
expected to receive longer sentences than similarly-situated defendants in districts with such programs.   
This type of geographical disparity appears to be at odds with the overall Sentencing Reform Act goal of 
reducing unwarranted disparity among similarly-situated offenders."   U.S. Sentencing Commission, Report 
to Congress:  Downward Departures from the Federal Sentencing Guidelines 66-67 (October 2003).  This 
(arguably) is a "policy statement" of the Commission that sentencing courts must consider under 
3553(a)(5).  
  
Some good district court cases are United States v. Santos, 2005 WL 3434791 **4-7 (S.D.N.Y. Dec. 12, 
2005) (and citing unreported cases); United States v. Medrano-Duran, 386 F. Supp.2d 943, 946-48 (N.D. 
Ill. 2005); United States v. Peralta-Espinoza , 383 F. Supp.2d 1107, 1108 (E.D. Wis. 2005); United States 
v. Ramirez-Ramirez, 365 F. Supp.2d 728, 731-32 (E.D. Va. 2005); United States v. Galvez-Barrios, 355 
F.Supp.2d 958, 963 (E.D. Wis. 2005).  
  
And, for better or worse, Judge Cassell, well-known for his Wilson opinion contending that the Guidelines 
already take into account all relevant sentencing considerations and therefore should be given "heavy 
weight" had this to say:  while "these programs clearly result in sentencing disparity between similarly 
situated offenders," the court "reluctantly concludes that it cannot vary from the Guidelines and give Mr. 
Perez-Chavez the shorter sentence he would receive in Arizona and other fast-track districts" because 
Congress could reasonably conclude that "quickly processing large numbers of illegal re-entry cases" 
outweighs disparity, but the Attorney General should extend fast track programs across the country because 
"it is hard to see any real justification for having fast track programs in only selected jurisdictions."   
United States v. Perez-Chavez , 2005 U.S. Dist. LEXIS 9252 (D. Utah May 16, 2005).  It does 
not appear that Judge Cassell had available to him or considered the data in the attached 
documents.   
  
So far, there are no court of appeals decisions from a government appeal of a lower sentence.  Three courts 
of appeal have issued decisions in cases where the defendant raised the issue.  None of them preclude this 
as a basis for a non-Guideline sentence, but you should read them.  United States v. Simpson, 2005 WL 
3370060 **8-10 (D.C. Cir. Dec. 13, 2005); United States v. Morales-Chaires, 2005 WL 3307395 (10 th 
Cir. Dec. 7, 2005); United States v. Martinez-Flores, 428 F.3d 22, 30 n.3 (1st Cir. 2005) 
(stating in dicta that "[i]t is arguable even post-Booker, it would never be reasonable to 
depart downward based on disparities between fast-track and non-fast-track jurisdictions 
given Congress' clear (if implied) statement in the PROTECT Act provision that such 
disparities are acceptable."). 










































