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SENATE REPORT NO. 98-225
AUG. 4, 1983

MUCH OF TITLE 11, CHAPTERS I-V, CHAPTER VI, DIVISION I, AND CHAPTERS VII-XII,
WAS DERIVED FROM S. 1762, A PROPOSED COMPREHENSIVE CRIME CONTROL ACT
OF 1984, AS PASSED BY THE SENATE ON FEBRUARY 2, 1984. THE REPORT TO
ACCOMPANY S. 1762 (SENATE COMMITTEE ON THE JUDICIARY, S. REP. NO. 98-225,
AUG. 4, 1983) IS SET OUT:

*1 **3184 THE COMMITTEE ON THE JUDICIARY, TO WHICH WAS REFERRED THE
BILL (S. 1762) TO MAKE COMPREHENSIVE REFORMS AND IMPROVEMENTS IN THE
FEDERAL CRIMINAL LAWS AND PROCEDURES, AND FOR OTHER PURPOSES, HAVING
CONSIDERED THE SAME, REPORTS FAVORABLY THEREON AND RECOMMENDS THAT
THE BILL DO PASS.

GENERAL STATEMENT

THE COMPREHENSIVE CRIME CONTROL ACT OF 1983 AS REPORTED BY THE
COMMITTEE IS THE PRODUCT OF A DECADE LONG BIPARTISAN EFFORT OF THE
SENATE COMMITTEE ON THE JUDICIARY, WITH THE COOPERATION AND SUPPORT OF
SUCCESSIVE ADMINISTRATIONS, TO MAKE MAJOR COMPREHENSIVE IMPROVEMENTS
TO THE FEDERAL CRIMINAL LAWS. SIGNIFICANT PARTS OF THE MEASURE, SUCH AS
SENTENCING REFORM, BAIL REFORM, INSANITY DEFENSE AMENDMENTS, DRUG
PENALTY AMENDMENTS, CRIMINAL FORFEITURE IMPROVEMENTS, AND NUMEROUS
RELATIVELY MINOR AMENDMENTS, HAVE EVOLVED OVER THE ALMOST TWO-DECADE
CONSIDERATION OF PROPOSALS TO ENACT A MODERN FEDERAL CRIMINAL CODE.
[FN1] IN ADDITION, SPECIALIZED *2 HEARINGS HAVE BEEN HELD ON NUMEROUS
SUBJECTS COVERED BY THE BILL, SUCH AS SENTENCING, [FN2] BAIL REFORM, [FN3]



THE INSANITY DEFENSE, [FN4] FORFEITURE, [FN5] EXTRADITION, [FN6] CHILD
PORNOGRAPHY, [FN7] AND PHARMACY ROBBERY. [FN8] MOREOVER, THIS BILL
CONTAINS, WITH LITTLE SIGNIFICANT CHANGE, MOST OF THE PROVISIONS OF THE
VIOLENT CRIME AND DRUG ENFORCEMENT IMPROVEMENTS ACT OF 1982 (S. 2572)
THAT PASSED THE SENATE ON SEPTEMBER 30, 1982, BY A VOTE OF 95 TO 1, AS
WELL AS A NUMBER OF RELATIVELY MINOR NONCONTROVERSIAL MATTERS
DESIGNED TO MAKE CURRENT FEDERAL CRIMINAL LAWS MORE EFFECTIVE.

THE COMMITTEE ALSO NOTED THE MAJOR CONTRIBUTION TO THIS BILL BY THE
ADMINISTRATION. ON MARCH 16, 1983, THE PRESIDENT SENT TO THE CONGRESS A
42- POINT PROPOSAL WITH SIXTEEN MAJOR TITLES ENTITLED, AS IS THIS BILL, THE
'‘COMPREHENSIVE CRIME CONTROL ACT OF 1983' (S. 829). IN TRANSMITTING THE
PROPOSAL TO THE CONGRESS, THE ADMINISTRATION NOTED THAT IT WAS
'INTENDED TO SERVE AS A REFERENCE DOCUMENT TO SET OUT, IN A
COMPREHENSIVE FASHION, ALL OF THE VARIOUS CRIMINAL JUSTICE **3185
LEGISLATIVE REFORMS NEEDED TO RESTORE A PROPER BALANCE BETWEEN THE
FORCES OF LAW AND THE FORCES OF LAWLESSNESS.' SIX DAYS OF HEARINGS ON S.
829 AND OTHER RELATED BILLS WERE HELD-- 4 DAYS BY THE SUBCOMMITTEE ON
CRIMINAL LAW, 1 DAY JOINTLY BY THE SUBCOMMITTEES ON CRIMINAL LAW AND
JUVENILE JUSTICE, AND 1 DAY ON THE TORT CLAIMS ACT AMENDMENTS BY THE
SUBCOMMITTEE ON ADMINISTRATIVE PRACTICE AND PROCEDURE. [FN9]

ON JULY 21, 1983, THE COMMITTEE ORDERED REPORTED A BILL CONSISTING OF
TWELVE TITLES DEALING WITH BAIL (TITLE 1), SENTENCING (TITLE II), FORFEITURE
(TITLE I1I), THE INSANITY DEFENSE AND RELATED PROCEDURES (TITLE 1V), DRUG
PENALTIES (TITLE V), JUSTICE ASSISTANCE (TITLE VI), LABOR RACKETEERING (TITLE
VIIIl), FOREIGN CURRENCY TRANSACTIONS (TITLE 1X), MISCELLANEOUS VIOLENT
CRIME AMENDMENTS (TITLE X), MISCELLANEOUS NONVIOLENT OFFENSES (TITLE XI),
AND PROCEDURE AMENDMENTS (TITLE XI1). [FN10] EACH OF THESE TITLES IS
DISCUSSED IN ORDER IN DETAIL BELOW.

*3 TITLE I-- BAIL REFORM

INTRODUCTION

TITLE | SUBSTANTIALLY REVISES THE BAIL REFORM ACT OF 1966 [FN11] IN ORDER
TO ADDRESS SUCH PROBLEMS AS (A) THE NEED TO CONSIDER COMMUNITY SAFETY
IN SETTING NONFINANCIAL PRETRIAL CONDITIONS OF RELEASE, (B) THE NEED TO
EXPAND THE LIST OF STATUTORY RELEASE CONDITIONS, (C) THE NEED TO PERMIT
THE PRETRIAL DETENTION OF DEFENDANTS AS TO WHOM NO CONDITIONS OF
RELEASE WILL ASSURE THEIR APPEARANCE AT TRIAL OR ASSURE THE SAFETY OF THE
COMMUNITY OR OF OTHER PERSONS, (D) THE NEED FOR A MORE APPROPRIATE
BASIS FOR DECIDING ON POST-CONVICTION RELEASE, (E) THE NEED TO PERMIT
TEMPORARY DETENTION OF PERSONS WHO ARE ARRESTED WHILE THEY ARE ON A
FORM OF CONDITIONAL RELEASE OR WHO ARE ARRESTED FOR A VIOLATION OF THE
IMMIGRATION AND NATIONALITY ACT, AND (F) THE NEED TO PROVIDE PROCEDURES
FOR REVOCATION OF RELEASE FOR VIOLATION OF THE CONDITIONS OF RELEASE.
MANY OF THE CHANGES IN THE BAIL REFORM ACT INCORPORATED IN THIS BILL
REFLECT THE COMMITTEE'S DETERMINATION THAT FEDERAL BAIL LAWS MUST
ADDRESS THE ALARMING PROBLEM OF CRIMES COMMITTED BY PERSONS ON
RELEASE AND MUST GIVE THE COURTS ADEQUATE AUTHORITY TO MAKE RELEASE
DECISIONS THAT GIVE APPROPRIATE RECOGNITION TO THE DANGER A PERSON MAY
POSE TO OTHERS IF RELEASED. THE ADOPTION OF THESE CHANGES MARKS A
SIGNIFICANT DEPARTURE **3186 FROM THE BASIC PHILOSOPHY OF THE BAIL
REFORM ACT, WHICH IS THAT THE SOLE PURPOSE OF BAIL LAWS MUST BE TO
ASSURE THE APPEARANCE OF THE DEFENDANT AT JUDICIAL PROCEEDINGS.



THE PROVISIONS OF THIS TITLE DERIVE FROM SEPARATE BAIL LEGISLATION
REPORTED BY THE COMMITTEE IN THE 97TH CONGRESS ON MARCH 4, 1982, S. 1554
(S. REPT. NO. 97-317) AND THE 98TH CONGRESS ON MARCH 25, 1983, S. 215 (S.
REPT. NO. 98-147). THE SAME BASIC PROVISIONS PASSED THE SENATE AS TITLE |
OF S. 2572 ON SEPTEMBER 30, 1982, BY A VOTE OF 95 TO 1. THIS TITLE CONSISTS
OF SECTIONS 101 THROUGH 109. SECTION 101 PROVIDES THAT THIS TITLE MAY BE
CITED AS THE 'BAIL REFORM ACT OF 1983." SECTION 102 REPEALS SECTIONS 3141
THROUGH 3151 OF CURRENT TITLE 18, SUBSTITUTES NEW SECTIONS 3141
THROUGH 3150, ADDS DEFINITIONS OF THE TERMS "FELONY' AND 'CRIME OF
VIOLENCE' TO 18 U.S.C. 3156, AND MAKES TECHNICAL AND CONFORMING
AMENDMENTS TO THE REMAINING PARTS OF CHAPTER 207 OF TITLE 18. SECTION
103 ADDS A NEW 18 U.S.C. 3062 RELATING TO GENERAL ARREST AUTHORITY FOR
VIOLATION OF RELEASE CONDITIONS AND MAKES CONFORMING AMENDMENTS TO
CHAPTER 203 OF TITLE 18. SECTION 104 AMENDS 18 U.S.C. 3731 TO PERMIT THE
GOVERNMENT TO APPEAL RELEASE RELATED DECISIONS. EXCEPT AS OTHERWISE
NOTED IN THE DISCUSSION OF THE NEW 18 U.S.C. 3141-3150 RELEASE
PROVISIONS, SECTIONS 105-109 OF THIS TITLE MAKE OTHER TECHNICAL AND
CONFORMING AMENDMENTS TO TITLE 18 AND TITLE 28 OF THE U.S.C. THE FEDERAL
RULES OF CRIMINAL PROCEDURE, AND THE FEDERAL RULES OF APPELLATE *4
PROCEDURE. THE FOLLOWING ANALYSIS IS IDENTIFIED WITH THE SECTION
NUMBERS OF THE MAJOR NEW SECTIONS OF TITLE 18 OF THE U.S.C. RATHER THAN
THE SECTION NUMBERS OF THE TITLE OF THIS BILL. [FN12]

SECTION-BY-SECTION ANALYSIS

SECTION 3141. RELEASE AND DETENTION AUTHORITY GENERALLY

THIS SECTION SPECIFIES WHICH JUDGES HAVE THE AUTHORITY TO ORDER THE
RELEASE OF DETENTION OF PERSONS PURSUANT TO THIS CHAPTER. INSTEAD OF
USING THE TERM 'BAIL’, THIS PROVISION AND OTHER PROVISIONS IN THIS CHAPTER
USE THE TERM 'RELEASE’ IN ORDER TO DISTINGUISH BETWEEN MONEY BOND (I.E.,
‘BAIL") AND CONDITIONAL RELEASE (OFTEN REFERRED TO AS 'RELEASE ON BAIL").
SUBSECTION (A) DEALS WITH RELEASE AND DETENTION AUTHORITY TO ORDER THE
ARREST OF A PERSON SHALL ORDER THAT AN ARRESTED PERSON BROUGHT BEFORE
HIM BE RELEASED PURSUANT TO 18 U.S.C. 3041 OR DETAINED, PENDING JUDICIAL
PROCEEDINGS, PURSUANT TO THIS CHAPTER. THE JUDICIAL OFFICERS AUTHORIZED
TO ARREST A PERSON UNDER 18 U.S.C. 3041 INCLUDE ANY JUSTICE OR JUDGE OF
THE UNITED STATES, UNITED STATES MAGISTRATE, AND THOSE STATE JUDICIAL
OFFICERS WHO ARE AUTHORIZED TO ARREST AND COMMIT OFFENDERS. SIMILAR
AUTHORITY IS SET OUT IN 18 U.S.C. 3141 UNDER CURRENT LAW, ALTHOUGH THAT
PORTION OF THE PRESENT 18 U.S.C. 3141 WHICH LIMITS THE AUTHORITY TO SET
BAIL IN CAPITAL CASES TO JUDGES OF COURTS OF THE UNITED STATES **3187
HAVING ORIGINAL JURISDICTION OVER THE CASE HAS NOT BEEN CARRIED
FORWARD.

RELEASE AND DETENTION AUTHORITY PENDING SENTENCE AND APPEAL, WHICH IS
ADDRESSED IN SUBSECTION (B), IS LIMITED TO A JUDGE OF A COURT HAVING
ORIGINAL JURISDICTION OVER THE OFFENSE, OR A JUDGE OF A FEDERAL APPELLATE
COURT. ALTHOUGH IT WOULD BE INAPPROPRIATE FOR A STATE JUDGE OR A
MAGISTRATE TO MAKE A RELEASE DETERMINATION AFTER A FEDERAL CONVICTION,
THE CURRENT FORM OF 18 U.S.C. 3141 MAKES NO DISTINCTION BETWEEN RELEASE
AUTHORITY PENDING TRIAL AND THAT AFTER CONVICTION, DESPITE THE FACT THAT
RULE 9(B) OF THE FEDERAL RULES OF APPELLATE PROCEDURE REQUIRES THAT AN
APPLICATION FOR RELEASE PENDING APPEAL BE MADE IN THE FIRST INSTANCE
BEFORE THE TRIAL COURT. [FN13] SECTION 3141(B) RESOLVES THIS AMBIGUITY.



SECTION 3142. RELEASE OR DETENTION OF A DEFENDANT PENDING TRIAL

THIS SECTION MAKES SEVERAL SUBSTANTIVE CHANGES IN THE BASIC PROVISIONS
OF THE BAIL REFORM ACT OF 1966. THAT ACT, IN 18 U.S.C. 3146, ADOPTED THE
CONCEPT THAT IN NONCAPITAL CASES A PERSON IS TO BE ORDERED RELEASED
PRETRIAL UNDER THOSE MINIMAL CONDITIONS REASONABLY REQUIRED TO ASSURE
HIS PRESENCE AT TRIAL. DANGER TO THE COMMUNITY *5 AND THE PROTECTION OF
SOCIETY ARE NOT TO BE CONSIDERED AS RELEASE FACTORS UNDER THE CURRENT
LAW.

CONSIDERABLE CRITICISM HAS BEEN LEVELED AT THE BAIL REFORM ACT IN THE
YEARS SINCE ITS ENACTMENT BECAUSE OF ITS FAILURE TO RECOGNIZE THE
PROBLEM OF CRIMES COMMITTED BY THOSE ON PRETRIAL RELEASE. [FN14] IN JUST
THE PAST YEAR, BOTH THE PRESIDENT [FN15] AND THE CHIEF JUSTICE [FN16] HAVE
URGED AMENDMENT OF FEDERAL BAIL LAWS TO ADDRESS THIS DEFICIENCY. IN ITS
FINAL REPORT, THE ATTORNEY GENERAL'S TASK FORCE ON VIOLENT CRIME
SUMMARIZED WHAT IS INCREASINGLY BECOMING THE PREVALENT ASSESSMENT OF
THE BAIL REFORM ACT: [FN17]

THE PRIMARY PURPOSE OF THE ACT WAS TO DEEMPHASIZE THE USE OF MONEY
BONDS IN THE FEDERAL COURTS, A PRACTICE WHICH WAS PERCEIVED AS
RESULTING IN DISPROPORTIONATE AND UNNECESSARY **3188 PRETRIAL
INCARCERATION OF POOR DEFENDANTS, AND TO PROVIDE A RANGE OF
ALTERNATIVE FORMS OF RELEASE. THESE GOALS OF THE ACT-- CUTTING BACK ON
THE EXCESSIVE USE OF MONEY BONDS AND PROVIDING FOR FLEXIBILITY IN
SETTING CONDITIONS OF RELEASE APPROPRIATE TO THE CHARACTERISTICS OF
INDIVIDUAL DEFENDANTS-- ARE ONES WHICH ARE WORTHY OF SUPPORT. HOWEVER,
15 YEARS OF EXPERIENCE WITH THE ACT HAVE DEMONSTRATED THAT, IN SOME
RESPECTS, IT DOES NOT PROVIDE FOR APPROPRIATE RELEASE DECISIONS.
INCREASINGLY, THE ACT HAS COME UNDER CRITICISM AS TOO LIBERALLY ALLOWING
RELEASE AND AS PROVIDING TOO LITTLE FLEXIBILITY TO JUDGES IN MAKING
APPROPRIATE RELEASE DECISIONS REGARDING DEFENDANTS WHO POSE SERIOUS
RISKS OF FLIGHT OR DANGER TO THE COMMUNITY.

THE CONSTRAINTS OF THE BAIL REFORM ACT FAIL TO GRANT THE COURTS THE
AUTHORITY TO IMPOSE CONDITIONS OF RELEASE GEARED TOWARD ASSURING
COMMUNITY SAFETY, OR THE AUTHORITY TO DENY RELEASE TO THOSE DEFENDANTS
WHO POSE AN ESPECIALLY GRAVE RISK TO THE SAFETY OF THE COMMUNITY. IF A
COURT BELIEVES THAT A DEFENDANT POSES SUCH A DANGER, IT FACES A DILEMMA-
- EITHER IT CAN RELEASE THE DEFENDANT PRIOR TO TRIAL DESPITE THESE FEARS,
OR IT CAN FIND A REASON, SUCH AS RISK OF FLIGHT, TO DETAIN THE DEFENDANT
(USUALLY BY IMPOSING HIGH MONEY BOND). IN THE COMMITTEE'S VIEW, IT IS
INTOLERABLE THAT THE LAW DENIES JUDGES THE TOOLS TO MAKE HONEST AND
APPROPRIATE DECISIONS REGARDING THE RELEASE OF SUCH DEFENDANTS.

THE CONCEPT OF PERMITTING AN ASSESSMENT OF DEFENDANT DANGEROUSNESS IN
THE PRETRIAL RELEASE DECISION HAS BEEN WIDELY SUPPORTED, AND HAS BEEN
SPECIFICALLY ENDORSED BY SUCH DIVERSE GROUPS AS THE AMERICAN BAR
ASSOCIATION, [FN18] THE NATIONAL CONFERENCE OF COMMISSIONERS *6 ON
UNIFORM STATE LAWS, [FN19] THE NATIONAL DISTRICT ATTORNEYS ASSOCIATION,
[FN20] AND THE NATIONAL ASSOCIATION OF PRETRIAL SERVICE AGENCIES. [FN21]
IN ADDITION, THE LAWS OF SEVERAL STATES RECOGNIZE THE VALIDITY OF
WEIGHING THE ISSUE OF THE RISK A RELEASED DEFENDANT MAY POSE TO
COMMUNITY SAFETY, [FN22] AND THE RELEASE PROVISIONS OF DISTRICT OF
COLUMBIA CODE, PASSED BY THE CONGRESS IN 1970, SPECIFICALLY RECOGNIZE
THAT DEFENDANT DANGEROUSNESS IS AN APPROPRIATE CONSIDERATION IN
SETTING CONDITIONS OF PRETRIAL RELEASE AND MAY ALSO SERVE AS A BASIS FOR
PRETRIAL DETENTION. [FN23]

THIS BROAD BASE OF SUPPORT FOR GIVING JUDGES THE AUTHORITY TO WEIGH



RISKS TO COMMUNITY SAFETY IN PRETRIAL RELEASE DECISIONS IS A REFLECTION
OF THE DEEP PUBLIC CONCERN, WHICH THE COMMITTEE SHARES, ABOUT THE
GROWING PROBLEM OF CRIMES COMMITTED BY PERSONS ON RELEASE. **3189 IN A
RECENT STUDY OF RELEASE PRACTICES IN EIGHT JURISDICTIONS, APPROXIMATELY
ONE OUT OF EVERY SIX DEFENDANTS IN THE SAMPLE STUDIED WERE REARRESTED
DURING THE PRETRIAL PERIOD-- ONE-THIRD OF THESE DEFENDANTS WERE
REARRESTED MORE THAN ONCE, AND SOME WERE REARRESTED AS MANY AS FOUR
TIMES. [FN24] SIMILAR LEVELS OF PRETRIAL CRIMINALITY WERE REPORTED IN A
STUDY OF RELEASE PRACTICES IN THE DISTRICT OF COLUMBIA, WHERE THIRTEEN
PERCENT OF ALL FELONY DEFENDANTS RELEASED WERE REARRESTED. AMONG
DEFENDANTS RELEASED ON SURETY BOND, WHICH UNDER THE DISTRICT OF
COLUMBIA CODE, LIKE THE BAIL REFORM ACT, IS THE FORM OF RELEASE RESERVED
FOR THOSE DEFENDANTS WHO ARE THE MOST SERIOUS BAIL RISKS, PRETRIAL
REARREST OCCURRED AT THE ALARMING RATE OF TWENTY-FIVE PERCENT. [FN25]
THE DISTURBING RATE OF RECIDIVISM AMONG RELEASED DEFENDANTS REQUIRES
THE LAW TO RECOGNIZE THAT THE DANGER A DEFENDANT MAY POSE TO OTHERS
SHOULD RECEIVE AT LEAST AS MUCH CONSIDERATION IN THE PRETRIAL RELEASE
DETERMINATION AS THE LIKELIHOOD THAT HE WILL NOT APPEAR FOR TRIAL. [FN26]
IN FACING THE PROBLEM OF HOW TO CHANGE CURRENT BAIL LAWS TO PROVIDE
APPROPRIATE AUTHORITY TO DEAL WITH DANGEROUS DEFENDANTS SEEKING
RELEASE, THE COMMITTEE CONCLUDED THAT WHILE SUCH MEASURES AS
PERMITTING CONSIDERATION OF COMMUNITY SAFETY IN SETTING RELEASE
CONDITIONS AND PROVIDING FOR REVOCATION OF RELEASE UPON THE
COMMISSION OF A CRIME DURING THE PRETRIAL PERIOD MAY SERVE TO REDUCE
THE RATE OF PRETRIAL RECIDIVISM, AND THAT THESE MEASURES THEREFORE
SHOULD BE INCORPORATED IN THIS CHAPTER, THERE IS A SMALL BUT IDENTIFIABLE
GROUP OF PARTICULARLY DANGEROUS DEFENDANTS AS TO WHOM NEITHER *7 THE
IMPOSITION OF STRINGENT RELEASE CONDITIONS NOR THE PROSPECT OF
REVOCATION OF RELEASE CAN REASONABLY ASSURE THE SAFETY OF THE
COMMUNITY OR OTHER PERSONS. IT IS WITH RESPECT TO THIS LIMITED GROUP OF
OFFENDERS THAT THE COURTS MUST BE GIVEN THE POWER TO DENY RELEASE
PENDING TRIAL.

THE DECISION TO PROVIDE FOR PRETRIAL DETENTION IS IN NO WAY A DEROGATION
OF THE IMPORTANCE OF THE DEFENDANT'S INTEREST IN REMAINING AT LIBERTY
PRIOR TO TRIAL. HOWEVER, NOT ONLY THE INTERESTS OF THE DEFENDANT, BUT
ALSO IMPORTANT SOCIETAL INTERESTS ARE AT ISSUE IN THE PRETRIAL RELEASE
DECISION. WHERE THERE IS A STRONG PROBABILITY THAT A PERSON WILL COMMIT
ADDITIONAL CRIMES IF RELEASED, THE NEED TO PROTECT THE COMMUNITY
BECOMES SUFFICIENTLY COMPELLING THAT DETENTION IS, ON BALANCE,
APPROPRIATE. THIS RATIONALE-- THAT A DEFENDANT'S INTEREST IN REMAINING
FREE PRIOR TO CONVICTION IS, IN SOME CIRCUMSTANCES, OUTWEIGHED BY THE
NEED TO PROTECT SOCIETAL INTERESTS-- HAS BEEN USED TO SUPPORT COURT
DECISIONS WHICH, DESPITE THE ABSENCE OF **3190 ANY STATUTORY PROVISION
FOR PRETRIAL DETENTION, HAVE RECOGNIZED THE IMPLICIT AUTHORITY OF THE
COURTS TO DENY RELEASE TO DEFENDANTS WHO HAVE THREATENED JURORS OR
WITNESSES, [FN27] OR WHO POSE SIGNIFICANT RISKS OF FLIGHT. [FN28] IN THESE
CASES, THE SOCIETAL INTEREST IMPLICATED WAS THE NEED TO PROTECT THE
INTEGRITY OF THE JUDICIAL PROCESS. THE NEED TO PROTECT THE COMMUNITY
FROM DEMONSTRABLY DANGEROUS DEFENDANTS IS A SIMILARLY COMPELLING
BASIS FOR ORDERING DETENTION PRIOR TO TRIAL.

THE CONCEPT OF PRETRIAL DETENTION HAS BEEN THE SUBJECT OF EXTENSIVE
DEBATE. [FN29] IT SHOULD BE NOTED THAT THE LEGISLATIVE HISTORY OF THE BAIL
REFORM ACT INDICATES THAT ALTHOUGH THE ISSUE OF PRETRIAL DETENTION WAS
THEN RECOGNIZED AS "INTIMATELY RELATED TO THE BAIL REFORM PROBLEM," THE
NEED TO REFORM EXISTING BAIL PROCEDURES WAS VIEWED AS 'SO PRESSING THAT
SUCH REFORM SHOULD NOT BE DELAYED WITH THE HOPE OF ENACTING MORE



COMPREHENSIVE LEGISLATION THAT MIGHT DEAL ALSO WITH THE PREVENTIVE
DETENTION PROBLEM," AND AS A CONSEQUENCE, THE ISSUE OF PRETRIAL
DETENTION WAS RESERVED FOR 'ADDITIONAL STUDY.' [FN30] FOUR YEARS AFTER
THE PASSAGE OF THE BAIL REFORM ACT, THE CONGRESS DID PASS A PREVENTIVE
DETENTION PROVISION IN THE CONTEXT OF THE DISTRICT OF COLUMBIA COURT
REFORM AND CRIMINAL PROCEDURE ACT OF 1970; ACTION TO INCLUDE A SIMILAR
PROVISION OF GENERAL APPLICABILITY IN FEDERAL CRIMINAL CASES IS OVERDUE.
THE COMMITTEE HAS GIVEN THOROUGH CONSIDERATION TO THE ISSUES WHICH
HAVE ARISEN DURING THE LENGTHY DEBATE OVER PRETRIAL DETENTION. [FN31] IN
PARTICULAR, THIS CONSIDERATION HAS FOCUSED ON THREE QUESTIONS: FIRST,
WHETHER A PREVENTIVE DETENTION STATUTE THAT IS APPROPRIATELY NARROW IN
SCOPE, AND THAT PROVIDES NECESSARILY STRINGENT SAFEGUARDS TO PROTECT
THE RIGHTS OF DEFENDANTS, WILL BE SUFFICIENTLY WORKABLE, AS A PRACTICAL
MATTER, THAT IT WILL BE UTILIZED TO ANY SIGNIFICANT *8 DEGREE; AND THIRD,
WHETHER THE PREMISE OF A PRETRIAL DETENTION STATUTE-- THAT JUDGES CAN
PREDICT WITH AN ACCEPTABLE DEGREE OF ACCURACY WHICH DEFENDANTS ARE
LIKELY TO COMMIT FURTHER CRIMES IF RELEASED-- IS A REASONABLE ONE.

WITH RESPECT TO THE FIRST TWO QUESTIONS, EXPERIENCE WITH THE PREVENTIVE
DETENTION PROVISION OF THE DISTRICT OF COLUMBIA CODE [FN32] HAS BEEN A
USEFUL REFERENCE. ALTHOUGH THIS STATUTE WAS ENACTED IN 1970, ITS
CONSTITUTIONALITY HAS BEEN SQUARELY ADDRESSED ONLY RECENTLY. IN UNITED
STATES V. EDWARDS, [FN33] THE DISTRICT OF COLUMBIA COURT OF APPEALS EN
BANC UPHELD THE CONSTITUTIONALITY OF THE STATUTE. WHILE THE OPINION OF
THE COURT ADDRESSED A VARIETY OF CONSTITUTIONAL ISSUES, THE DECISION
FOCUSED ON, AND ULTIMATELY REJECTED, THE TWO MOST COMMONLY **3191
RAISED ARGUMENTS THAT PRETRIAL DETENTION IS UNCONSTITUTIONAL: THAT THE
EIGHTH AMENDMENT'S PROHIBITION ON EXCESSIVE BAIL IMPLIEDLY GUARANTEES
AN ABSOLUTE RIGHT TO RELEASE PENDING TRIAL, AND THAT PRETRIAL DETENTION
IS VIOLATIVE OF THE DUE PROCESS CLAUSE OF THE FIFTH AMENDMENT IN THAT IT
PERMITS PUNISHMENT OF A DEFENDANT PRIOR TO AN ADJUDICATION OF GUILT. IN
ITS REVIEW OF THE EIGHTH AMENDMENT ISSUE, THE COURT EXHAUSTIVELY
EXAMINED BOTH THE ORIGINS OF THE EXCESSIVE BAIL CLAUSE AND CASE LAW
INTERPRETING IT, AND CONCLUDED THAT THE PURPOSE OF THE AMENDMENT WAS
TO LIMIT THE DISCRETION OF THE JUDICIARY IN SETTING MONEY BAIL IN
INDIVIDUAL CASES, AND NOT TO LIMIT THE POWER OF THE CONGRESS TO DENY
RELEASE FOR CERTAIN CRIMES OR CERTAIN OFFENDERS. [FN34] WITH RESPECT TO
THE DUE PROCESS ISSUE, THE COURT CONCLUDED, CORRECTLY IN THE VIEW OF THE
COMMITTEE, THAT PRETRIAL DETENTION IS NOT INTENDED TO PROMOTE THE
TRADITIONAL AIMS OF PUNISHMENT SUCH AS RETRIBUTION OR DETERRENCE, BUT
RATHER THAT IT IS DESIGNED 'TO CURTAIL REASONABLY PREDICTABLE CONDUCT,
NOT TO PUNISH FOR PRIOR ACTS," AND THUS, UNDER THE SUPREME COURT'S
DECISION IN BELL V. WOLFISH, IS A CONSTITUTIONALLY PERMISSIBLE REGULATORY,
RATHER THAN A PENAL, SANCTION. [FN35]

BASED ON ITS OWN CONSTITUTIONAL ANALYSIS AND ITS REVIEW OF THE EDWARDS
DECISION, THE COMMITTEE IS SATISFIED THAT PRETRIAL DETENTION IS NOT PER SE
UNCONSTITUTIONAL. HOWEVER, THE COMMITTEE RECOGNIZES A PRETRIAL
DETENTION STATUTE MAY NONETHELESS BE CONSTITUTIONALLY DEFECTIVE IF IT
FAILS TO PROVIDE ADEQUATE PROCEDURAL SAFEGUARDS OR IF IT DOES NOT LIMIT
PRETRIAL DETENTION TO CASES IN WHICH IT IS NECESSARY TO SERVE THE
SOCIETAL INTERESTS IT IS DESIGNED TO PROTECT. THE PRETRIAL DETENTION
PROVISIONS OF THIS SECTION HAVE BEEN CAREFULLY DRAFTED WITH THESE
CONCERNS IN MIND.

WHETHER A PRETRIAL DETENTION STATUTE WOULD IN PRACTICE BE OF THE UTILITY
ARGUED BY ITS PROPONENTS WAS AN ISSUE WHICH HAD PREVIOUSLY CONCERNED
THE COMMITTEE IN LIGHT OF THE FACT THAT, IN THE PAST, THE PRETRIAL
DETENTION PROVISION OF THE DISTRICT OF COLUMBIA CODE WAS RARELY USED.



[FN36] HOWEVER, IN RECENT YEARS, THE USE OF THIS PROVISION *9 HAS BEEN
SIGNIFICANTLY EXPANDED, IN PART BECAUSE ITS CONSTITUTIONALITY HAS BEEN
RESOLVED BY THE LOCAL COURTS AND IN PART BECAUSE PROSECUTORS ARE
LEARNING HOW TO USE IT MORE EFFICIENTLY AND EFFECTIVELY. [FN37]

AN ADDITIONAL CONCERN OF THE COMMITTEE, IN ASSESSING THE PRACTICAL
UTILITY OF A PRETRIAL DETENTION STATUTE, WAS THE ARGUMENT THAT STRINGENT
FINANCIAL CONDITIONS OF RELEASE, BELIEVED BY MANY NOW TO **3192 BE USED
INDIRECTLY TO DETAIN DANGEROUS DEFENDANTS, WOULD BE USED TO AVOID THE
LIMITATIONS AND PROCEDURAL REQUIREMENTS THAT WOULD NECESSARILY BE
INCORPORATED IN A PROVISION THAT DIRECTLY AUTHORIZED PRETRIAL
DETENTION. [FN38] SENATOR KENNEDY, IN PARTICULAR, IS OF THE VIEW THAT
CURRENT BAIL PROCEDURES OFTEN RESULT IN PRETRIAL DETENTION THROUGH THE
ARBITRARY USE OF HIGH MONEY BAIL AS A WAY TO ASSURE A DEFENDANT'S
INCARCERATION. THE COMMITTEE CONCLUDED THAT, BY PROVIDING BOTH A
WORKABLE PRETRIAL DETENTION STATUTE AND RESTRICTIONS ON THE USE OF
FINANCIAL CONDITIONS OF RELEASE, THIS PROBLEM COULD BE EFFECTIVELY
ADDRESSED. THIS ISSUE IS DISCUSSED IN FURTHER DETAIL BELOW.

THE QUESTION WHETHER FUTURE CRIMINALITY CAN BE PREDICTED, AN
ASSUMPTION IMPLICIT IN PERMITTING PRETRIAL DETENTION BASED ON PERCEIVED
DEFENDANT DANGEROUSNESS, IS ONE WHICH NEITHER THE EXPERIENCE UNDER
THE DISTRICT OF COLUMBIA DETENTION STATUTE NOR EMPIRICAL ANALYSIS CAN
CONCLUSIVELY ANSWER. IF A DEFENDANT IS DETAINED, HE IS LOGICALLY
PRECLUDED FROM ENGAGING IN CRIMINAL ACTIVITY, AND THUS THE CORRECTNESS
OF THE DETENTION DECISION CANNOT BE FACTUALLY DETERMINED. HOWEVER, THE
PRESENCE OF CERTAIN COMBINATIONS OF OFFENSE AND OFFENDER
CHARACTERISTICS, SUCH AS THE NATURE AND SERIOUSNESS OF THE OFFENSE
CHARGED, THE EXTENT OF PRIOR ARRESTS AND CONVICTIONS, AND A HISTORY OF
DRUG ADDICTION, HAVE BEEN SHOWN IN STUDIES TO HAVE A STRONG POSITIVE
RELATIONSHIP TO PREDICTING THE PROBABILITY THAT A DEFENDANT WILL COMMIT
A NEW OFFENSE WHILE ON RELEASE. [FN39] WHILE PREDICTIONS WHICH ATTEMPT
TO IDENTIFY THOSE DEFENDANTS WHO WILL POSE A SIGNIFICANT DANGER TO THE
SAFETY OF OTHERS IF RELEASED ARE NOT INFALLIBLE, THE COMMITTEE BELIEVES
THAT JUDGES CAN, BY CONSIDERING FACTORS SUCH AS THOSE NOTED ABOVE,
MAKE SUCH PREDICTIONS WITH AN ACCEPTABLE LEVEL OF ACCURACY.
PREDICTIONS OF FUTURE BEHAVIOR WITH RESPECT TO THE ISSUE OF APPEARANCE
ARE ALREADY REQUIRED IN ALL RELEASE DECISIONS UNDER THE BAIL REFORM ACT,
YET ONE STUDY ON PRETRIAL RELEASE SUGGESTS THAT PRETRIAL REARREST MAY
BE SUSCEPTIBLE TO MORE ACCURATE PREDICTION THAN NONAPPEARANCE. [FN40]
FURTHERMORE, AS NOTED IN TESTIMONY BEFORE THE COMMITTEE, [FN41] CURRENT
LAW AUTHORIZES JUDGES TO DETAIN DEFENDANTS IN CAPITAL CASES AND IN
POST-CONVICTION SITUATIONS BASED ON PREDICTIONS OF FUTURE MISCONDUCT.
[FN42] SIMILARLY, A FEDERAL MAGISTRATE *10 MAY DETAIN A JUVENILE UNDER 18
U.S.C. 5034 PENDING A JUVENILE DELINQUENCY PROCEEDING IN ORDER TO ASSURE
THE SAFETY OF OTHERS. THE COMMITTEE AGREES THAT THERE IS NO REASON THAT
ASSESSMENTS OF THE PROBABILITY OF FUTURE CRIMINALITY SHOULD NOT ALSO BE
PERMITTED IN THE CASE OF ADULT DEFENDANTS AWAITING TRIAL.

IN SUM, THE COMMITTEE HAS CONCLUDED THAT PRETRIAL DETENTION IS A
NECESSARY AND CONSTITUTIONAL MECHANISM FOR INCAPACITATING, PENDING
**3193 TRIAL, A REASONABLY IDENTIFIABLE GROUP OF DEFENDANTS WHO WOULD
POSE A SERIOUS RISK TO THE SAFETY OF OTHERS IF RELEASED.

WHILE PROVIDING STATUTORY AUTHORITY FOR PRETRIAL DETENTION IS A
SUBSTANTIAL CHANGE IN FEDERAL LAW, IT IS WELL KNOWN THAT A SUBSTANTIAL
MINORITY OF FEDERAL DEFENDANTS IN THE PAST HAVE IN FACT BEEN DETAINED
PENDING TRIAL, PRIMARILY BECAUSE OF AN INABILITY TO MEET CONDITIONS OF
RELEASE. [FN43] UNDER THE BAIL REFORM ACT, IT IS PERMISSIBLE FOR A
DEFENDANT TO BE DETAINED IF HE IS UNABLE TO MEET CONDITIONS OF RELEASE



THAT HAVE BEEN DETERMINED BY A JUDGE TO BE REASONABLY NECESSARY TO
ASSURE HIS APPEARANCE. HOWEVER, IT HAS BEEN SUGGESTED THAT THE
PHENOMENON OF PRETRIAL DETENTION UNDER THE BAIL REFORM ACT IS OFTEN THE
RESULT OF INTENTIONAL IMPOSITION OF EXCESSIVELY STRINGENT RELEASE
CONDITIONS, AND IN PARTICULAR EXTRAORDINARILY HIGH MONEY BONDS, IN
ORDER TO ACHIEVE DETENTION. FURTHERMORE, IT HAS BEEN SUGGESTED THAT IN
MANY CASES, WHILE THE IMPOSITION OF SUCH CONDITIONS HAS APPARENTLY BEEN
FOR THE PURPOSE OF ASSURING THE DEFENDANT'S APPEARANCE AT TRIAL, THE
UNDERLYING CONCERN HAS BEEN THE NEED TO DETAIN A PARTICULARLY
DANGEROUS DEFENDANT, A CONCERN WHICH THE BAIL REFORM ACT FAILS TO
ADDRESS.

ALTHOUGH THERE IS A QUESTION OF THE EXTENT TO WHICH THE AUTHORITY TO
SET CONDITIONS OF RELEASE MAY HAVE BEEN ABUSED TO ACHIEVE DETENTION OF
PARTICULARLY DANGEROUS DEFENDANTS, IN VIEW OF THE BAIL REFORM ACT'S
FAILURE TO GIVE JUDGES ANY MECHANISM TO ADDRESS THE INEVITABLE AND
APPROPRIATE CONCERN THEY WOULD HAVE ABOUT RELEASING AN ARRESTED
PERSON WHO APPEARS TO POSE A SERIOUS RISK TO COMMUNITY SAFETY, IT IS, AS
RECENTLY NOTED BY SENATOR HATCH, '(N)O WONDER MANY JUDGES LABORING
UNDER THIS LAW ADMIT USING 'EXTREME RATIONALIZATIONS IN CIRCUMVENTING'
THIS POLICY.' [FN44] A SIMILAR VIEW OF THIS PROBLEM WAS EXPRESSED IN
TESTIMONY OF THE DEPARTMENT OF JUSTICE:

THAT SUCH INSTANCES OF DE FACTO DETENTION OF DANGEROUS DEFENDANTS
WOULD OCCUR IS HARDLY SURPRISING. * * * (C)URRENT LAW PLACES OUR JUDGES
IN A DESPERATE DILEMMA WHEN FACED WITH A CLEARLY DANGEROUS DEFENDANT
SEEKING RELEASE. ON THE ONE HAND, THE COURTS MAY ABIDE BY THE LETTER OF
THE LAW AND ORDER THE DEFENDANT RELEASED SUBJECT ONLY TO CONDITIONS
THAT WILL ASSURE HIS APPEARANCE AT TRIAL. ON THE OTHER HAND, THE COURTS
MAY STRAIN THE LAW, AND IMPOSE A HIGH MONEY BOND OSTENSIBLY FOR THE
PURPOSE OF ASSURING APPEARANCE, BUT ACTUALLY TO PROTECT THE PUBLIC.
CLEARLY, NEITHER ALTERNATIVE IS SATISFACTORY. THE FIRST LEAVES THE
COMMUNITY *11 OPEN TO CONTINUED VICTIMIZATION. THE SECOND, WHILE IT MAY
ASSURE COMMUNITY SAFETY, CASTS DOUBT ON THE FAIRNESS OF RELEASE
PRACTICES. [FN45]

**3194 THE COMMITTEE DOES NOT SANCTION THE USE OF HIGH MONEY BONDS TO
DETAIN DANGEROUS DEFENDANTS; BUT CRITICISM OF THIS PRACTICE SHOULD BE
FOCUSED NOT ON THE JUDICIARY, BUT RATHER ON THE DEFICIENCIES OF THE LAW
ITSELF, AND INDEED, ON THE DELAY IN AMENDING THE LAW TO CURE THIS
PROBLEM.

PROVIDING STATUTORY AUTHORITY TO CONDUCT A HEARING FOCUSING ON THE
ISSUE OF A DEFENDANT'S DANGEROUSNESS, AND TO PERMIT AN ORDER OF
DETENTION WHERE A DEFENDANT POSES SUCH A RISK TO OTHERS THAT NO FORM
OF CONDITIONAL RELEASE IS SUFFICIENT, WOULD ALLOW THE COURTS TO ADDRESS
THE ISSUE OF PRETRIAL CRIMINALITY HONESTLY AND EFFECTIVELY. IT WOULD ALSO
BE FAIRER TO THE DEFENDANT THAN THE INDIRECT METHOD OF ACHIEVING
DETENTION THROUGH THE IMPOSITION OF FINANCIAL CONDITIONS BEYOND HIS
REACH. THE DEFENDANT WOULD BE FULLY INFORMED OF THE ISSUE BEFORE THE
COURT, THE GOVERNMENT WOULD BE REQUIRED TO COME FORWARD WITH
INFORMATION TO SUPPORT A FINDING OF DANGEROUSNESS, AND THE DEFENDANT
WOULD BE GIVEN AN OPPORTUNITY TO RESPOND DIRECTLY. THE NEW BAIL
PROCEDURES PROMOTE CANDOR, FAIRNESS, AND EFFECTIVENESS FOR SOCIETY,
THE VICTIMS OF CRIME-- AND THE DEFENDANT AS WELL.

IT IS THE INTENT OF THE COMMITTEE THAT THE PRETRIAL DETENTION PROVISIONS
OF SECTION 3142 ARE TO REPLACE ANY EXISTING PRACTICE OF DETAINING
DANGEROUS DEFENDANTS THROUGH THE IMPOSITION OF EXCESSIVELY HIGH
MONEY BOND. BECAUSE OF CONCERN THAT THE OPPORTUNITY TO USE FINANCIAL
CONDITIONS OF RELEASE TO ACHIEVE PRETRIAL DETENTION WOULD PROVIDE A



MEANS OF CIRCUMVENTING THE PROCEDURAL SAFEGUARDS AND STANDARD OF
PROOF REQUIREMENTS OF A PRETRIAL DETENTION PROVISION, THE COMMITTEE
WAS URGED TO DO AWAY WITH MONEY BOND ENTIRELY. [FN46] INDEED, SECTION
3142 OF THIS BILL AS INTRODUCED IN THE 97TH CONGRESS DID NOT PROVIDE FOR
IMPOSITION OF FINANCIAL CONDITIONS OF RELEASE. WHILE THE RETENTION OF
MONEY BOND DOES CREATE THE POTENTIAL FOR SUCH ABUSE, THE SENATE
CONCLUDED LAST YEAR, AFTER CONSIDERATION OF ARGUMENTS FOR CONTINUING
TO PROVIDE DISCRETION TO IMPOSE FINANCIAL CONDITIONS OF RELEASE, THAT
THE ABOLITION OF MONEY BOND IS NOT JUSTIFIED. INSTEAD, THE BILL ASSURES
THE GOAL OF PRECLUDING DETENTION THROUGH USE OF HIGH MONEY BOND BY
STATING EXPLICITLY THAT '(T)HE JUDGE MAY NOT IMPOSE A FINANCIAL CONDITION
THAT RESULTS IN THE DETENTION OF THE PERSON.' [FN47] RETENTION OF MONEY
BOND WAS RECOMMENDED BY THE DEPARTMENT OF JUSTICE, WHICH NOTED THAT
MONEY BOND HAS HISTORICALLY BEEN ONE OF THE PRIMARY METHODS OF
SECURING THE APPEARANCE OF DEFENDANTS AND THAT THIS FORM OF RELEASE
HAS PROVED TO BE AN EFFECTIVE DETERRENT TO FLIGHT FOR CERTAIN
DEFENDANTS. [FN48]

THE CORE PRETRIAL DETENTION PROVISIONS OF SECTION 3142 ARE SET OUT IN
SUBSECTIONS (E) AND (F). THESE AND THE OTHER SUBSECTIONS OF SECTION 3142
ARE EACH DISCUSSED IN DETAIL BELOW. ALTHOUGH SECTION 3142-- BY
PERMITTING THE CONSIDERATION OF DANGEROUSNESS GENERALLY AND BY *12
PROVIDING, IN LIMITED CIRCUMSTANCES, FOR PRETRIAL DETENTION-- REPRESENTS
A SIGNIFICANT DEPARTURE FROM THE BAIL REFORM ACT, MANY IMPROVEMENTS
MADE BY THE BAIL REFORM ACT HAVE BEEN RETAINED.

**3195 SUBSECTION (A) PROVIDES THAT WHEN A PERSON CHARGED WITH AN
OFFENSE 1S BROUGHT BEFORE A JUDICIAL OFFICER, THE JUDICIAL OFFICER IS
REQUIRED TO PURSUE ONE OF FOUR ALTERNATIVE COURSES OF ACTION. HE MAY
RELEASE THE PERSON ON HIS PERSONAL RECOGNIZANCE, OR UPON HIS EXECUTION
OF AN UNSECURED APPEARANCE BOND, PURSUANT TO SECTION 3142(B), HE MAY
RELEASE THE PERSON SUBJECT TO ONE OR MORE OF THE CONDITIONS LISTED IN
SUBSECTION (C); HE MAY, IF THE ARRESTED PERSON IS ALREADY ON A FORM OF
CONDITIONAL RELEASE OR MAY BE SUBJECT TO DEPORTATION OR EXCLUSION
ORDER, TEMPORARILY DETAINED THE PERSON PURSUANT TO SUBSECTION (D); OR
HE MAY PURSUANT TO SUBSECTION (E), ORDER THE DETENTION OF THE PERSON.
THE FIRST TWO FORMS OF PRETRIAL RELEASE ARE LIKE THOSE NOW SET FORTH IN
THE BAIL REFORM ACT. [FN49] IT IS ANTICIPATED THAT THEY WILL CONTINUE TO BE
APPROPRIATE FOR THE MAJORITY OF FEDERAL DEFENDANTS. NEITHER DETENTION
PROVISION HAS A PRECEDENT IN THE BAIL REFORM ACT, ALTHOUGH THERE ARE
SIMILAR PROVISIONS NOW INCORPORATED IN THE DISTRICT OF COLUMBIA CODE.
[FN50]

SUBSECTION (B) REQUIRES THE JUDICIAL OFFICER TO RELEASE THE PERSON ON HIS
OWN RECOGNIZANCE, OR UPON EXECUTION OF AN UNSECURED APPEARANCE BOND
IN A SPECIFIED AMOUNT, UNLESS THE JUDICIAL OFFICER DETERMINES THAT SUCH
RELEASE WILL NOT REASONABLY ASSURE THE APPEARANCE OF THE DEFENDANT AS
REQUIRED OR WILL ENDANGER THE SAFETY OF ANY OTHER PERSON OR THE
COMMUNITY. LIKE THE CURRENT SECTION 18 U.S.C. 3146(A), SUBSECTION (A)
EMPHASIZES RELEASE ON PERSONAL RECOGNIZANCE OR UNSECURED APPEARANCE
BOND FOR PERSONS WHO ARE DEEMED TO BE GOOD PRETRIAL RELEASE RISKS.
HOWEVER, UNLIKE CURRENT LAW, IN MAKING THE DETERMINATION WHETHER
RELEASE UNDER THIS SUBSECTION IS APPROPRIATE, THE JUDICIAL OFFICER IS TO
CONSIDER NOT ONLY WHETHER THESE FORMS OF RELEASE ARE ADEQUATE TO
ASSURE THE APPEARANCE OF THE DEFENDANT, BUT ALSO WHETHER THEY ARE
APPROPRIATE IN LIGHT OF ANY DANGER THE DEFENDANT MAY POSE TO OTHERS. AS
DISCUSSED ABOVE, THE COMMITTEE HAS DETERMINED THAT DANGER TO THE
COMMUNITY IS AS VALID A CONSIDERATION IN THE PRETRIAL RELEASE DECISION
AS IS THE PRESENTLY PERMITTED CONSIDERATION OF RISK OF FLIGHT. THUS,



SUBSECTION (A), LIKE THE OTHER PROVISIONS OF SECTION 3142, PLACES THE
CONSIDERATION OF DEFENDANT DANGEROUSNESS ON AN EQUAL FOOTING WITH
THE CONSIDERATION OF APPEARANCE.

THE CONCEPT OF DEFENDANT DANGEROUSNESS 1S DESCRIBED THROUGHOUT THIS
CHAPTER BY THE TERM 'SAFETY OF ANY OTHER PERSON OR THE COMMUNITY.' THE
REFERENCE TO SAFETY OF ANY OTHER PERSON IS INTENDED TO COVER THE
SITUATION IN WHICH THE SAFETY OF A PARTICULAR IDENTIFIABLE INDIVIDUAL,
PERHAPS A VICTIM OR WITNESS, IS OF CONCERN, WHILE THE LANGUAGE REFERRING
TO THE SAFETY OF THE COMMUNITY REFERS TO THE DANGER THAT THE DEFENDANT
MIGHT ENGAGE IN CRIMINAL ACTIVITY TO THE DETRIMENT OF THE COMMUNITY. THE
COMMITTEE INTENDS THAT THE CONCERN ABOUT SAFETY BE GIVEN A BROADER
CONSTRUCTION THAN MERELY DANGER OF HARM INVOLVING PHYSICAL VIOLENCE.
THIS PRINCIPLE WAS RECENTLY ENDORSED IN UNITED STATES V. PROVENZANO AND
ANDRETTA, [FN51] IN *13 WHICH IT WAS HELD THAT THE CONCEPT OF 'DANGER' AS
USED IN CURRENT 18 U.S.C. 3148 EXTENDED TO NONPHYSICAL HARMS SUCH AS
CORRUPTING A **3196 UNION. THE COMMITTEE ALSO EMPHASIZES THAT THE RISK
THAT A DEFENDANT WILL CONTINUE TO ENGAGE IN DRUG TRAFFICKING
CONSTITUTES A DANGER TO THE 'SAFETY OF ANY OTHER PERSON OR THE
COMMUNITY."' [FN52]

IF RELEASED UNDER SUBSECTION (A) A PERSON IS SUBJECT TO THE MANDATORY
CONDITION THAT HE NOT COMMIT A FEDERAL, STATE, OR LOCAL CRIME WHILE ON
RELEASE. PERSONS RELEASED UNDER THE DISCRETIONARY CONDITIONS SET OUT IN
SUBSECTION (C) ARE ALSO SUBJECT TO THIS MANDATORY CONDITION, WHICH IS
NEW TO THE LAW. WHILE IT MAY BE SELF-EVIDENT THAT SOCIETY EXPECTS ALL OF
ITS CITIZENS TO BE LAW-ABIDING, IT IS PARTICULARLY APPROPRIATE, GIVEN THE
PROBLEM OF CRIMES COMMITTED BY THOSE ON PRETRIAL RELEASE, THAT THIS
REQUIREMENT BE STRESSED TO ALL DEFENDANTS AT THE TIME OF THEIR RELEASE.
[FN53] IN ADDITION, THE ESTABLISHMENT OF PROBABLE CAUSE TO BELIEVE THAT A
PERSON ON PRETRIAL RELEASE HAS COMMITTED A CRIME WILL BE SUFFICIENT TO
TRIGGER THE PROVISIONS OF SECTION 3148 IN THIS CHAPTER, PERMITTING
REVOCATION OF RELEASE AND THE USE OF THE COURT'S CONTEMPT POWER.
SUBSECTION (C) PROVIDES THAT IF THE JUDICIAL OFFICER DETERMINES THAT
RELEASE ON PERSONAL RECOGNIZANCE OR UNSECURED APPEARANCE BOND WILL
NOT REASONABLY ASSURE THE APPEARANCE OF THE PERSON OR WILL ENDANGER
THE SAFETY OR ANY OTHER PERSON OR THE COMMUNITY, THE PERSON MAY BE
RELEASED SUBJECT TO THE MANDATORY CONDITION THAT HE NOT COMMIT AN
OFFENSE WHILE ON RELEASE, AND SUBJECT TO THE LEAST RESTRICTIVE
CONDITION, OR COMBINATION OF CONDITIONS, SET OUT IN SUBSECTION (C)(2)
THAT WILL PROVIDE SUCH ASSURANCE. EXCEPT FOR FINANCIAL CONDITIONS THAT
CAN BE UTILIZED ONLY TO ASSURE APPEARANCE, ANY OF THE DISCRETIONARY
CONDITIONS LISTED IN SUBSECTION (C)(2) MAY BE IMPOSED EITHER TO ASSURE
APPEARANCE OR TO ASSURE COMMUNITY SAFETY.

CURRENT 18 U.S.C. 3146 SETS FORTH FIVE SPECIFIC CONDITIONS, INCLUDING A
CATCH-ALL PERMITTING IMPOSITION OF 'ANY OTHER CONDITION DEEMED
REASONABLY NECESSARY TO ASSURE APPEARANCE AS REQUIRED.' [FN54] THE
COMMITTEE HAS DETERMINED TO MAINTAIN THESE FIVE CONDITIONS WITH ONLY
MINOR MODIFICATIONS, AND TO INCREASE THE NUMBER OF EXPLICITLY STATED
CONDITIONS BY ADDING NINE MORE. ALTHOUGH EACH OF THE ADDITIONAL
CONDITIONS COULD APPROPRIATELY BE IMPOSED TODAY UNDER THE CATCH-ALL IN
CURRENT LAW, SPELLING THEM OUT IN DETAIL IS INTENDED TO ENCOURAGE THE
COURTS TO UTILIZE THEM IN APPROPRIATE CIRCUMSTANCES. UNDER UTILIZATION
OF SOME OF THESE CONDITIONS TODAY MAY OCCUR BECAUSE THEY ARE MORE
RELEVANT TO THE QUESTION OF DANGER TO THE COMMUNITY THAN THEY ARE TO
THE RISK OF FLIGHT. SINCE THE COURT WILL BE ALLOWED TO CONSIDER DANGER
TO THE COMMUNITY IN SETTING RELEASE CONDITIONS, SOME OF THESE SPECIFIED
CONDITIONS WILL BECOME OF MORE UTILITY, BEING MORE DIRECTLY RELATED TO



THIS NEW BASIS FOR QUALIFICATIONS ON RELEASE.

IT MUST BE EMPHASIZED THAT ALL CONDITIONS ARE NOT APPROPRIATE TO EVERY
DEFENDANT AND THAT THE COMMITTEE DOES NOT INTEND THAT ANY *14 **3197
OF THESE CONDITIONS BE IMPOSED ON ALL DEFENDANTS, EXCEPT FOR THE
MANDATORY CONDITION SET OUT IN SUBSECTION (C)(1). THE COMMITTEE INTENDS
THAT THE JUDICIAL OFFICER WEIGH EACH OF THE DISCRETIONARY CONDITIONS
SEPARATELY WITH REFERENCE TO THE CHARACTERISTICS AND CIRCUMSTANCES OF
THE DEFENDANT BEFORE HIM AND TO THE OFFENSE CHARGED, AND WITH SPECIFIC
REFERENCE TO THE FACTORS SET FORTH IN SUBSECTION (G).

THE FIRST CONDITION EXPLICITLY SET FORTH IN SUBSECTION (C)(2) IS THE
FAMILIAR THIRD PARTY CUSTODIAN PROVISION OF EXISTING 18 U.S.C. 3146(A)(1),
WITH ONE MAJOR CHANGE. THE COMMITTEE ENDORSES THE USE OF THIRD PARTY
CUSTODIANS IN APPROPRIATE CASES. HOWEVER, THE COMMITTEE IS AWARE OF
SOME RECENT CRITICISM OF THE PRACTICE THAT INDICATES A HIGH INCIDENCE OF
REARREST FOR THOSE RELEASED TO THIRD PARTY CUSTODIANS IN THE DISTRICT OF
COLUMBIA. [FN55] TO ASSURE THAT THIRD PARTY CUSTODIANS ARE CHOSEN WITH
CARE, THE CONDITION HAS BEEN AMENDED TO REQUIRE THAT THE CUSTODIAN
AGREE TO REPORT ANY VIOLATION OF A RELEASE CONDITION AND THAT HE BE
REASONABLY ABLE TO ASSURE THE JUDGE THAT THE PERSON WILL APPEAR AS
REQUIRED AND THAT HE WILL NOT POSE A DANGER TO THE SAFETY OF ANY OTHER
PERSON OR THE COMMUNITY. IT IS NOT INTENDED BY THIS PROVISION THAT THE
CUSTODIAN BE HELD LIABLE IF THE PERSON TO BE SUPERVISED ABSCONDS OR
COMMITS CRIMES WHILE UNDER THE CUSTODIAN'S SUPERVISION. RATHER IT IS
INTENDED TO ALERT THE JUDICIAL OFFICER TO THE NECESSITY OF INQUIRING INTO
THE ABILITY OF PROPOSED CUSTODIANS TO SUPERVISE THEIR CHARGES AND TO
IMPRESS ON THE CUSTODIANS THE DUTY THEY OWE TO THE COURT AND TO THE
PUBLIC TO CARRY OUT THE SUPERVISION TO WHICH THEY ARE AGREEING AND TO
REPORT ANY VIOLATIONS TO THE COURT.

CONDITIONS SET OUT IN SUBPARAGRAPHS (B), (F), (H), (1), AND (J) ARE NEW AND
DEAL RESPECTIVELY WITH EMPLOYMENT OR THE ACTIVE SEEKING OF EMPLOYMENT,
REPORTING ON A REGULAR BASIS TO A DESIGNATED LAW ENFORCEMENT OFFICER,
REFRAINING FROM POSSESSING DANGEROUS WEAPONS, REFRAINING FROM
EXCESSIVE USE OF ALCOHOL OR ANY USE OF A CONTROLLED SUBSTANCE WITHOUT
A PRESCRIPTION, AND UNDERGOING AVAILABLE MEDICAL OR PSYCHIATRIC
TREATMENT. THE CONDITIONS SET OUT IN SUBPARAGRAPH (C), DEALING WITH
MAINTAINING OR COMMENCING AN EDUCATIONAL PROGRAM, COMPLEMENTS THE
CONDITION CONCERNING EMPLOYMENT, FOR IT RECOGNIZES THAT, PARTICULARLY
AMONG YOUTHFUL OFFENDERS, LACK OF BASIC EDUCATION OFTEN SIGNIFICANTLY
IMPAIRS THEIR ABILITY TO FIND EMPLOYMENT. THE COMMITTEE BELIEVES THAT IN
APPROPRIATE CASES EACH OF THESE CONDITIONS IS APPLICABLE TO INDIVIDUAL
DEFENDANTS ON THE ISSUES OF FLIGHT OR ASSURING COMMUNITY SAFETY. THE
CONDITION IN SUBPARAGRAPH (D) DEALS WITH RESTRICTIONS ON TRAVEL,
ASSOCIATIONS, AND PLACE OF ABODE, AND IS DRAWN WITHOUT SUBSTANTIVE
CHANGE FROM EXISTING 18 U.S.C. 3146(A)(2).

UNDER SUBPARAGRAPH (G), A PERSON MAY BE REQUIRED TO ABIDE BY A SPECIFIC
CURFEW. ALTHOUGH THIS IS A NEW PROVISION, IT IS SIMILAR IN PURPOSE TO THE
TRADITIONAL CONDITIONS RESTRICTING TRAVEL AND ASSOCIATION.

THE CONDITION IN SUBPARAGRAPH (E) IS ALSO NEW. IT REQUIRES THAT, WHEN
IMPOSED, THE DEFENDANT AVOID ALL CONTACT WITH ALLEGED VICTIMS OF THE
CRIME AND POTENTIAL WITNESSES WHO MAY TESTIFY CONCERNING *15 **3198
THE OFFENSE. IT IS A CONTINUING COMPLAINT THAT VICTIMS AND WITNESSES ARE
INTIMIDATED BY THOSE RELEASED ON BOND [FN56] AND, INDEED, UNDER CURRENT
LAW, PRETRIAL DETENTION APPEARS APPROPRIATE IF WITNESSES ARE THREATENED.
[FN57] THIS CONDITION ENABLES THE COURT TO RAISE THE ISSUE WITH THE
DEFENDANT BEFORE ACTUAL INTIMIDATION HAS OCCURRED. IN ADDITION, IN ALL
RELEASES THE COURT WILL NOW BE REQUIRED TO WARN THE DEFENDANT OF THE



PROVISIONS OF 18 U.S.C. 1503 (RELATING TO THE INTIMIDATION OF WITNESSES,
JURORS, AND OFFICERS OF THE COURT) AND 18 U.S.C. 1510 (RELATING TO
DESTRUCTION OF CRIMINAL INVESTIGATION) AT THE TIME OF INITIAL RELEASE.
[FN58] PROTECTING AGAINST WITNESS INTIMIDATION IS MOST IMPORTANT TO THE
FAIR AND IMPARTIAL ADMINISTRATION OF CRIMINAL JUSTICE. THIS CONDITION
SHOULD BE IMPOSED WHENEVER THE CIRCUMSTANCES ARE SUCH THAT THE JUDGE
BELIEVES ANY FORM OF VICTIM OR WITNESS INTIMIDATION MAY OCCUR. THE
CONDITION IN SUBPARAGRAPH (K), ALTHOUGH SIMILAR TO THE TEN PERCENT
APPEARANCE BOND CONDITION SET OUT IN THE CURRENT 18 U.S.C. 3146(A)(3), IS
DESIGNED TO PROVIDE GREATER FLEXIBILITY TO THE COURT IN SETTING FINANCIAL
CONDITIONS OF RELEASE. THE CONCEPT OF AN APPEARANCE BOND IS RETAINED,
BUT THE COURT HAS THE DISCRETION TO DETERMINE WHAT PERCENTAGE OF THE
AMOUNT OF THE BOND IS TO BE POSTED WITH THE COURT. WHERE THERE IS A
SUBSTANTIAL RISK OF FLIGHT, THE JUDICIAL OFFICER MAY REQUIRE THE POSTING
OF THE ENTIRE AMOUNT. AS AN ALTERNATIVE TO THE POSTING OF MONEY, THE
COURT MAY REQUIRE THE EXECUTION OF AN AGREEMENT TO FORFEIT DESIGNATED
PROPERTY. WHEN THIS ALTERNATIVE IS EMPLOYED THE INDICIA OF OWNERSHIP OF
THE PROPERTY, SUCH AS THE TITLE TO A CAR OR THE DEED TO REAL PROPERTY, IS
TO BE POSTED WITH THE COURT. A PARTY OTHER THAN THE DEFENDANT MAY POST
MONEY OR EXECUTE AN AGREEMENT TO FORFEIT DESIGNATED PROPERTY UNDER
THIS PARAGRAPH, BUT IN SUCH A CASE THE JUDICIAL OFFICER WOULD FIRST
ASCERTAIN WHETHER THE PROSPECT OF FORFEITURE BY THE THIRD PARTY WOULD
BE SUFFICIENT TO ASSURE THE APPEARANCE OF THE DEFENDANT. GENERALLY SUCH
ASSURANCE WILL EXIST WHERE THERE IS A CLOSE RELATIONSHIP BETWEEN THE
DEFENDANT AND THE THIRD PARTY, SUCH AS A FAMILY TIE.

SUBPARAGRAPH (L) CARRIES FORWARD THE SURETY BOND CONDITION SET FORTH
IN THE CURRENT 18 U.S.C. 3146(A)(4). WHILE THE COMMITTEE IS AWARE OF
CRITICISM OF THE SURETY BOND SYSTEM GENERALLY, AND OF THE
RECOMMENDATION OF THE AMERICAN BAR ASSOCIATION TO ABOLISH THE USE OF
COMMERCIAL SURETIES, [FN59] THE SURETY BOND OPTION HAS BEEN RETAINED.
HOWEVER, THE OBLIGATION OF COMMERCIAL SURETIES TO ASSURE THE
APPEARANCE OF THEIR CLIENTS, AND, IF NECESSARY, ACTIVELY TO MAINTAIN
CONTACT WITH THEM DURING THE PRETRIAL PERIOD, IS EMPHASIZED.

AS DISCUSSED ABOVE, THE COMMITTEE WAS URGED IN THE LAST CONGRESS TO
ABOLISH FINANCIAL CONDITIONS OF RELEASE IN ORDER TO INSURE THAT
IMPOSITION OF EXCESSIVELY HIGH BONDS WAS NOT USED TO ACHIEVE THE
DETENTION OF DANGEROUS DEFENDANTS. ALTHOUGH THE COMMITTEE AND THE
SENATE DECIDED TO RETAIN FINANCIAL CONDITIONS OF RELEASE, CONCERN ABOUT
THE POTENTIAL FOR SUCH ABUSE DOES EXIST. CONSEQUENTLY, THE USE OF THE
CONDITIONS OF RELEASE SET OUT IN SECTIONS *16 **3199 3142(C)(2)(K) AND
3142(C)(2)(L) IS SPECIFICALLY LIMITED TO THE PURPOSE OF ASSURING THE
APPEARANCE OF THE DEFENDANT. [FN60]

IN ADDITION, SECTION 3142(C) PROVIDES THAT A JUDICIAL OFFICER MAY NOT
IMPOSE A FINANCIAL CONDITION OF RELEASE THAT RESULTS IN THE PRETRIAL
DETENTION OF THE DEFENDANT. THE PURPOSE OF THIS PROVISION IS TO PRECLUDE
THE SUB ROSA USE OF MONEY BOND TO DETAIN DANGEROUS DEFENDANTS.
HOWEVER, ITS APPLICATION DOES NOT NECESSARILY REQUIRE THE RELEASE OF A
PERSON WHO SAYS HE IS UNABLE TO MEET A FINANCIAL CONDITION OF RELEASE
WHICH THE JUDGE HAS DETERMINED IS THE ONLY FORM OF CONDITIONAL RELEASE
THAT WILL ASSURE THE PERSON'S FUTURE APPEARANCE. THUS, FOR EXAMPLE, IF A
JUDICIAL OFFICER DETERMINES THAT A $50,000 BOND IS THE ONLY MEANS, SHORT
OF DETENTION, OF ASSURING THE APPEARANCE OF A DEFENDANT WHO POSES A
SERIOUS RISK OF FLIGHT, AND THE DEFENDANT ASSERTS THAT, DESPITE THE
JUDICIAL OFFICER'S FINDING TO THE CONTRARY, HE CANNOT MEET THE BOND, THE
JUDICIAL OFFICER MAY RECONSIDER THE AMOUNT OF THE BOND. IF HE STILL
CONCLUDES THAT THE INITIAL AMOUNT IS REASONABLE AND NECESSARY THEN IT



WOULD APPEAR THAT THERE IS NO AVAILABLE CONDITION OF RELEASE THAT WILL
ASSURE THE DEFENDANT'S APPEARANCE. THIS IS THE VERY FINDING WHICH, UNDER
SECTION 3142(E), IS THE BASIS FOR AN ORDER OF DETENTION, AND THEREFORE
THE JUDGE MAY PROCEED WITH A DETENTION HEARING PURSUANT TO SECTION
3142(F) AND ORDER THE DEFENDANT DETAINED, IF APPROPRIATE. THE REASONS
FOR THE JUDICIAL OFFICER'S CONCLUSION THAT THE BOND WAS THE ONLY
CONDITION THAT COULD REASONABLY ASSURE THE APPEARANCE OF THE
DEFENDANT, THE JUDICIAL OFFICER'S FINDING THAT THE AMOUNT OF THE BOND
WAS REASONABLE, AND THE FACT THAT THE DEFENDANT STATED THAT HE WAS
UNABLE TO MEET THIS CONDITION, WOULD BE SET OUT IN THE DETENTION ORDER
AS PROVIDED IN SECTION 3142(1)(1). THE DEFENDANT COULD THEN APPEAL THE
RESULTING DETENTION PURSUANT TO SECTION 3145.

SUBPARAGRAPH (M) AUTHORIZES THE JUDICIAL OFFICER TO CONDITION RELEASE
ON THE DETAINEE'S RETURN TO CUSTODY FOR SPECIFIED HOURS FOLLOWING
RELEASE FOR EMPLOYMENT, SCHOOLING, OR OTHER LIMITED PURPOSES.

THE CONDITION SET OUT IN SUBPARAGRAPH (N) OF SECTION 3142(C)(2) TRACKS
THE CATCH-ALL PROVISION OF THE CURRENT FORM OF 18 U.S.C. 3146(A)(5), AND
PERMITS THE IMPOSITION OF ANY OTHER CONDITION THAT IS REASONABLY
NECESSARY TO ASSURE THE APPEARANCE OF THE PERSON AS REQUIRED AND THE
SAFETY OF ANY OTHER PERSON AND THE COMMUNITY.

THE FINAL SENTENCE OF SECTION 3142(C) RETAINS THE AUTHORITY NOW SET
FORTH IN 18 U.S.C. 3146(E) FOR THE COURT TO AMEND THE RELEASE ORDER AT ANY
TIME TO IMPOSE DIFFERENT OR ADDITIONAL CONDITIONS OF RELEASE. THIS
AUTHORIZATION IS BASED ON THE POSSIBILITY THAT A CHANGED SITUATION OR
NEW INFORMATION MAY WARRANT ALTERED RELEASE CONDITIONS. IT IS
CONTEMPLATED BY THE COMMITTEE THAT THE IMPOSITION OF ADDITIONAL OR
DIFFERENT CONDITIONS MAY OCCUR AT AN EX PARTE HEARING IN SITUATIONS
WHERE THE COURT MUST ACT QUICKLY IN THE INTEREST OF JUSTICE. IN SUCH A
CASE, A SUBSEQUENT HEARING IN THE DEFENDANT'S PRESENCE SHOULD BE HELD
PROMPTLY. [FN61] EITHER THE DEFENDANT OR THE *17 **3200 GOVERNMENT MAY
MOVE FOR AN AMENDMENT OF CONDITIONS, OR THE COURT MAY DO SO ON ITS
OWN MOTION. [FN62]

SUBSECTION (D) PERMITS A JUDICIAL OFFICER TO DETAIN A DEFENDANT FOR A
PERIOD OF UP TO TEN DAYS IF IT APPEARS THAT THE PERSON IS ALREADY IN A
CONDITIONAL RELEASE STATUS OR IS NOT A CITIZEN OF THE UNITED STATES OR
LAWFULLY ADMITTED FOR PERMANENT RESIDENCE UNDER THE IMMIGRATION AND
NATURALIZATION ACT, AND THE JUDICIAL OFFICER FURTHER DETERMINES THAT THE
PERSON MAY FLEE OR POSE A DANGER TO ANY OTHER PERSON OR TO THE
COMMUNITY IF RELEASED. THE PROVISION APPLIES IF THE DEFENDANT, AT THE TIME
OF APPREHENSION WAS ON PRETRIAL RELEASE FOR A FEDERAL STATE, OR LOCAL
FELONY; WAS ON RELEASE PENDING IMPOSITION OR EXECUTION OF SENTENCE,
APPEAL OF SENTENCE OR CONVICTION, OR COMPLETION OF SENTENCE, FOR ANY
OFFENSE UNDER FEDERAL, STATE, OR LOCAL LAW; OR WAS ON PROBATION OR
PAROLE FOR ANY FEDERAL, STATE, OR LOCAL OFFENSE; OR WAS NOT A CITIZEN OF
THE UNITED STATES OR A LAWFUL PERMANENT RESIDENT. THE TEN-DAY PERIOD IS
INTENDED TO GIVE THE GOVERNMENT TIME TO CONTACT THE APPROPRIATE COURT,
PROBATION, OR PAROLE OFFICIAL, OR IMMIGRATION OFFICIAL AND TO PROVIDE THE
MINIMAL TIME NECESSARY FOR SUCH OFFICIAL TO TAKE WHATEVER ACTION ON THE
EXISTING CONDITIONAL RELEASE THAT OFFICIAL DEEMS APPROPRIATE. THIS
PROVISION IS BASED LARGELY ON A PROVISION FOR A FIVE-DAY HOLD IN SIMILAR
CIRCUMSTANCES THAT IS NOW THE LAW IN THE DISTRICT OF COLUMBIA. THE
COMMITTEE DEEMS FIVE DAYS TO BE TOO SHORT A PERIOD IN WHICH TO EXPECT
PROPER NOTIFICATION AND APPROPRIATE ACTION BY THE ORIGINAL RELEASING
BODY AND THUS HAS OPTED FOR TEN DAYS. IT SHOULD ALSO BE NOTED THAT THE
DISTRICT OF COLUMBIA MEASURE IS IN EFFECT A LOCAL PROVISION AND MOST OF
THOSE UNDER ARREST TO WHOM IT APPLIES ARE LIKELY TO BE RELEASED EITHER



PRETRIAL IN THE DISTRICT OF COLUMBIA OR BE ON PAROLE OR PROBATION FOR A
DISTRICT OFFENSE; THUS NOTIFICATION AND APPROPRIATE ACTION MIGHT MORE
EASILY OCCUR WITHIN THE FIVE DAY PERIOD. THE FEDERAL BAIL LAW, ON THE
OTHER HAND, HAS NATIONAL APPLICATION, AND IN INDIVIDUAL CASES THERE WILL
BE NEED TO CONSULT AND NOTIFY OVER LONGER DISTANCES; THUS THE TIME
FRAME OF TEN DAYS WAS ADOPTED. WHILE A DEPRIVATION OF LIBERTY OF UP TO
TEN DAYS IS A SERIOUS MATTER, IT MUST BE BALANCED AGAINST THE FACT THAT
THE DEFENDANT HAS BEEN ARRESTED BASED ON PROBABLE CAUSE TO BELIEVE
THAT HE HAS COMMITTED A CRIME, THE FACT THAT HE IS EITHER ALREADY ON
CONDITIONAL RELEASE, PRESUMABLY SUBJECT TO REVOCATION FOR A PRIOR
OFFENSE OR HE IS NOT IN CONFORMITY WITH IMMIGRATION LAWS, AND THE FACT
THAT THE COURT MUST FIND THAT HE MAY FLEE OR POSE A DANGER TO ANY OTHER
PERSON OR TO THE COMMUNITY IF RELEASED. ON BALANCE THE COMMITTEE
CONCLUDED THAT A DETENTION OF UP TO TEN DAYS IN THOSE CIRCUMSTANCES IS
WARRANTED AND IS IN THE INTERESTS OF JUSTICE.

AS SPECIFIED BY THE LAST SENTENCE OF SUBPARAGRAPH (D), AN INDIVIDUAL
TEMPORARILY DETAINED UNDER (1)(B) HAS THE BURDEN TO DEMONSTRATE TO THE
COURT THAT HE IS A CITIZEN OR A LAWFUL PERMANENT RESIDENT.

SUBSECTIONS (E) AND (F) SET FORTH THE FINDINGS AND PROCEDURES THAT ARE
REQUIRED FOR AN ORDER OF DETENTION. THE STANDARD FOR AN ORDER OF
DETENTION OF A DEFENDANT PRIOR TO TRIAL IS CONTAINED IN SUBSECTION (E),
WHICH PROVIDES THAT THE JUDICIAL OFFICER IS TO ORDER THE PERSON
DETAINED, *18 **3201 IF, AFTER A HEARING PURSUANT TO SUBSECTION (F), HE
FINDS THAT NO CONDITION OR COMBINATION OF CONDITIONS OF RELEASE WILL
REASONABLY ASSURE THE APPEARANCE OF THE DEFENDANT AS REQUIRED AND THE
SAFETY OF ANY OTHER PERSON AND THE COMMUNITY. THE FACTS ON WHICH THE
FINDING OF DANGEROUSNESS IS BASED MUST, UNDER SUBSECTION (F), BE
SUPPORTED BY CLEAR AND CONVINCING EVIDENCE. THUS, THIS SUBSECTION NOT
ONLY CODIFIES EXISTING AUTHORITY TO DETAIN PERSONS WHO ARE SERIOUS
FLIGHT RISKS, [FN63] BUT ALSO, AS DISCUSSED EXTENSIVELY ABOVE, CREATES
NEW AUTHORITY TO DENY RELEASE TO THOSE DEFENDANTS WHO ARE LIKELY TO
ENGAGE IN CONDUCT ENDANGERING THE SAFETY OF THE COMMUNITY EVEN IF
RELEASED PENDING TRIAL ONLY UNDER THE MOST STRINGENT OF THE CONDITIONS
LISTED IN SECTION 3142(C)(2).

FOR GOOD REASON THE BILL DOES NOT INCORPORATE, AS A PRECONDITION OF
PRETRIAL DETENTION, A FINDING THAT THERE IS A 'SUBSTANTIAL PROBABILITY"
THAT THE DEFENDANT COMMITTED THE OFFENSE FOR WHICH HE IS CHARGED.
[FN64] THIS 'SUBSTANTIAL PROBABILITY' REQUIREMENT WAS CONSTRUED BY THE
DISTRICT OF COLUMBIA COURT OF APPEALS IN UNITED STATES V. EDWARDS,
SUPRA, AS BEING 'HIGHER THAN PROBABLE CAUSE' AND 'EQUIVALENT TO THE
STANDARD REQUIRED TO SECURE A CIVIL INJUNCTION.' [FN65] HOWEVER, AS
NOTED BY THE DEPARTMENT OF JUSTICE, THE EDWARDS OPINION STRONGLY
SUGGESTS THAT THE PROBABLE CAUSE STANDARD CONSISTENTLY SUSTAINED BY
THE SUPREME COURT AS A BASIS FOR IMPOSING 'SIGNIFICANT RESTRAINTS ON
LIBERTY" WOULD BE CONSTITUTIONALLY SUFFICIENT IN THE CONTEXT OF ORDERING
PRETRIAL DETENTION. [FN66] THE DEPARTMENT POINTED OUT THAT THE BURDEN OF
MEETING THE 'SUBSTANTIAL PROBABILITY' REQUIREMENT OF THE DISTRICT OF
COLUMBIA'S PRETRIAL DETENTION STATUTE WAS THE PRINCIPAL REASON CITED BY
PROSECUTORS FOR THE FAILURE, OVER MUCH OF THE LAST TEN YEARS, TO REQUEST
PRETRIAL DETENTION HEARINGS UNDER THAT STATUTE.

WHILE THIS 'SUBSTANTIAL PROBABILITY' REQUIREMENT MIGHT GIVE SOME
ADDITIONAL MEASURE OF PROTECTION AGAINST THE POSSIBILITY OF ALLOWING
PRETRIAL DETENTION OF DEFENDANTS WHO ARE ULTIMATELY ACQUITTED, THE
COMMITTEE IS SATISFIED THAT THE FACT THAT THE JUDICIAL OFFICER HAS TO FIND
PROBABLE CAUSE WILL ASSURE THE VALIDITY OF THE CHARGES AGAINST THE
DEFENDANT, AND THAT ANY ADDITIONAL ASSURANCE PROVIDED BY A 'SUBSTANTIAL



PROBABILITY' TEST IS OUTWEIGHED BY THE PRACTICAL PROBLEMS IN MEETING THIS
REQUIREMENT AT THE STAGE AT WHICH THE PRETRIAL DETENTION HEARING IS
HELD. [FN67] THUS, THIS CHAPTER CONTAINS NO 'SUBSTANTIAL PROBABILITY*
FINDING.

IN DETERMINING WHETHER ANY FORM OF CONDITIONAL RELEASE WILL REASONABLY
ASSURE THE APPEARANCE OF THE DEFENDANT AND THE SAFETY OF OTHER PERSONS
AND THE COMMUNITY, THE JUDICIAL OFFICER IS REQUIRED TO CONSIDER THE
FACTORS SET OUT IN SECTION 3142(G). THE OFFENSE AND OFFENDER
CHARACTERISTICS THAT WILL SUPPORT THE REQUIRED FINDING FOR PRETRIAL
DETENTION UNDER SUBSECTION (E) WILL VARY CONSIDERABLY IN *19 **3202
EACH CASE. THUS THE COMMITTEE HAS, FOR THE MOST PART, REFRAINED FROM
SPECIFYING WHAT KINDS OF INFORMATION ARE A SUFFICIENT BASIS FOR THE
DENIAL OF RELEASE, AND HAS CHOSEN TO LEAVE THE RESOLUTION OF THIS
QUESTION TO THE SOUND JUDGMENT OF THE COURTS ACTING ON A CASE-BY-CASE
BASIS. HOWEVER, THE BILL DOES DESCRIBE TWO SETS OF CIRCUMSTANCES UNDER
WHICH A STRONG PROBABILITY ARISES THAT NO FORM OF CONDITIONAL RELEASE
WILL BE ADEQUATE.

THE FIRST OF THESE ARISES WHEN IT IS DETERMINED THAT A PERSON CHARGED
WITH A SERIOUSLY DANGEROUS OFFENSE HAS IN THE PAST BEEN CONVICTED OF
COMMITTING ANOTHER SERIOUS CRIME WHILE ON PRETRIAL RELEASE. SUCH A
HISTORY OF PRETRIAL CRIMINALITY IS, ABSENT MITIGATING INFORMATION, A
RATIONAL BASIS FOR CONCLUDING THAT A DEFENDANT POSES A SIGNIFICANT
THREAT TO COMMUNITY SAFETY AND THAT HE CANNOT BE TRUSTED TO CONFORM
TO THE REQUIREMENTS OF THE LAW WHILE ON RELEASE. SECTION 3142(E)
PROVIDES, THEREFORE, THAT IN A CASE IN WHICH A DEFENDANT IS CHARGED WITH
ONE OF THE SERIOUS OFFENSES DESCRIBED IN SECTION 3142(F)(1) (A CRIME OF
VIOLENCE, A CRIME PUNISHABLE BY DEATH, A CRIME FOR WHICH THE MAXIMUM
TERM OF IMPRISONMENT OF TEN YEARS OR MORE IS PRESCRIBED IN THE
CONTROLLED SUBSTANCES IMPORT AND EXPORT ACT (21 U.S.C. 951) OR SEC. 1 OF
THE ACT OF SEPT. 15, 1980 (21 U.S.C. 955A)), A REBUTTABLE PRESUMPTION ARISES
THAT NO CONDITION OR COMBINATION OF CONDITIONS WILL REASONABLY ASSURE
THE SAFETY OF ANY OTHER PERSON AND THE COMMUNITY, IF THE JUDICIAL OFFICER
FINDS: (1) THAT THE DEFENDANT HAD BEEN CONVICTED OF ANOTHER OFFENSE
DESCRIBED IN SUBSECTION (F)(1) (OR A STATE OR LOCAL OFFENSE THAT WOULD
HAVE BEEN SUCH AN OFFENSE IF CIRCUMSTANCES GIVING RISE TO FEDERAL
JURISDICTION HAD EXISTED); (2) THAT THIS OFFENSE WAS COMMITTED WHILE THE
PERSON WAS ON PRETRIAL RELEASE; AND (3) THAT NO MORE THAN FIVE YEARS
HAVE ELAPSED SINCE THE DATE OF CONVICTION, OR THE DEFENDANT'S RELEASE
FROM IMPRISONMENT, FOR THE OFFENSE, WHICHEVER IS LATER. THE COMMITTEE
BELIEVES THAT IT IS APPROPRIATE IN SUCH CIRCUMSTANCES THAT THE BURDEN
SHIFT TO THE DEFENDANT TO ESTABLISH A BASIS FOR CONCLUDING THAT THERE
ARE CONDITIONS OF RELEASE SUFFICIENT TO ASSURE THAT HE WILL NOT AGAIN
ENGAGE IN DANGEROUS CRIMINAL ACTIVITY PENDING HIS TRIAL. THE TERM 'CRIME
OF VIOLENCE' IS DEFINED IN SECTION 3156, AS AMENDED BY THIS TITLE.

THE COMMITTEE NOTES, MOREOVER, THAT A CASE MAY INVOLVE CIRCUMSTANCES
THAT, WHILE NOT SET FORTH IN THE SECTION AS A BASIS FOR A REBUTTABLE
PRESUMPTION OF DANGEROUSNESS, NEVERTHELESS ARE SO STRONGLY
SUGGESTIVE OF A PERSON'S WILLINGNESS OR INCLINATION TO RESORT TO
CRIMINAL VIOLENCE AS TO WARRANT THE INFERENCE THAT THE PERSON WOULD BE
A DANGER TO SOCIETY EVEN IF RELEASED ON THE MOST RESTRICTIVE CONDITIONS.
THE COMMITTEE HAS IN MIND, FOR EXAMPLE, THE CASE OF A PERSON CHARGED
WITH AN OFFENSE INVOLVING THE POSSESSION OR USE OF A DESTRUCTIVE DEVICE.
IN THE COMMITTEE'S VIEW, IT WOULD BE DIFFICULT NOT TO REGARD AS AN
UNREASONABLE RISK TO THE SAFETY OF OTHERS A PERSON WHO USES SUCH A
WEAPON IN THE COURSE OF COMMITTING A CRIME, OR WHO POSSESSES IT UNDER
CIRCUMSTANCES INDICATING A READINESS OR WILLINGNESS TO USE IT TO CARRY



OUT THE CRIME.

THE SECOND REBUTTABLE PRESUMPTION ARISES IN CASES IN WHICH THE
DEFENDANT IS CHARGED WITH FELONIES PUNISHABLE BY TEN YEARS OR MORE OF
IMPRISONMENT DESCRIBED IN 21 U.S.C. 841, 952(A), 953(A), 955, AND 959 WHICH
COVER OPIATE SUBSTANCES AND OFFENSES OF THE SAME GRAVITY INVOLVING
NON-OPIATE CONTROLLED SUBSTANCES, OR AN OFFENSE UNDER 18 *20 **3203
U.S.C. 924(C) WHICH COVERS THE USE OF A FIREARM TO COMMIT A FELONY. THESE
ARE SERIOUS AND DANGEROUS FEDERAL OFFENSES. THE DRUG OFFENSES INVOLVE
EITHER TRAFFICKING IN OPIATES OR NARCOTIC DRUGS, OR TRAFFICKING IN LARGE
AMOUNTS OF OTHER TYPES OF CONTROLLED SUBSTANCES. IT IS WELL KNOWN THAT
DRUG TRAFFICKING IS CARRIED ON TO AN UNUSUAL DEGREE BY PERSONS ENGAGED
IN CONTINUING PATTERNS OF CRIMINAL ACTIVITY. PERSONS CHARGED WITH MAJOR
DRUG FELONIES ARE OFTEN IN THE BUSINESS OF IMPORTING OR DISTRIBUTING
DANGEROUS DRUGS, AND THUS, BECAUSE OF THE NATURE OF THE CRIMINAL
ACTIVITY WITH WHICH THEY ARE CHARGED, THEY POSE A SIGNIFICANT RISK OF
PRETRIAL RECIDIVISM. FURTHERMORE, THE COMMITTEE RECEIVED TESTIMONY THAT
FLIGHT TO AVOID PROSECUTION IS PARTICULARLY HIGH AMONG PERSONS CHARGED
WITH MAJOR DRUG OFFENSES. [FN68] BECAUSE OF THE EXTREMELY LUCRATIVE
NATURE OF DRUG TRAFFICKING, AND THE FACT THAT DRUG TRAFFICKERS OFTEN
HAVE ESTABLISHED SUBSTANTIAL TIES OUTSIDE THE UNITED STATES FROM
WHENCE MOST DANGEROUS DRUGS ARE IMPORTED INTO THE COUNTRY, THESE
PERSONS HAVE BOTH THE RESOURCES AND FOREIGN CONTACTS TO ESCAPE TO
OTHER COUNTRIES WITH RELATIVE EASE IN ORDER TO AVOID PROSECUTION FOR
OFFENSES PUNISHABLE BY LENGTHY PRISON SENTENCES. EVEN THE PROSPECT OF
FORFEITURE OF BOND IN THE HUNDREDS OF THOUSANDS OF DOLLARS HAS PROVEN
TO BE INEFFECTIVE IN ASSURING THE APPEARANCE OF MAJOR DRUG TRAFFICKERS.
IN VIEW OF THESE FACTORS, THE COMMITTEE HAS PROVIDED IN SECTION 3142(E)
THAT IN A CASE IN WHICH THERE IS PROBABLE CAUSE TO BELIEVE THAT THE
PERSON HAS COMMITTED A GRAVE DRUG OFFENSE, A REBUTTABLE PRESUMPTION
ARISES THAT NO CONDITION OR COMBINATION OF CONDITIONS WILL REASONABLY
ASSURE THE APPEARANCE OF THE PERSON AND THE SAFETY OF THE COMMUNITY.
[FN69] SIMILAR OBVIOUS CONSIDERATIONS BASED UPON THE INHERENT DANGERS
IN COMMITTING A FELONY USING A FIREARM SUPPORT A REBUTTABLE PRESUMPTION
FOR DETENTION.

SUBSECTION (F) SPECIFIES THE CASES IN WHICH A DETENTION HEARING IS TO BE
HELD AND DELINEATES THE PROCEDURES APPLICABLE IN SUCH A HEARING.
PARAGRAPHS (1) AND (2) OF SUBSECTION (F) DESCRIBE THE CIRCUMSTANCES IN
WHICH A PRETRIAL DETENTION HEARING IS REQUIRED. BECAUSE DETENTION MAY
BE ORDERED UNDER SECTION 3142(E) ONLY AFTER A DETENTION HEARING
PURSUANT TO SUBSECTION (F), THE REQUISITE CIRCUMSTANCES FOR INVOKING A
DETENTION HEARING IN EFFECT SERVE TO LIMIT THE TYPES OF CASES IN WHICH
DETENTION MAY BE ORDERED PRIOR TO TRIAL.

A PRETRIAL DETENTION HEARING TO DETERMINE WHETHER THERE 1S ANY FORM OF
CONDITIONAL RELEASE THAT WILL REASONABLY ASSURE THE APPEARANCE OF THE
DEFENDANT AS WELL AS THE SAFETY OF ANY OTHER PERSON AND THE COMMUNITY
SHALL BE HELD UPON THE MOTION OF THE GOVERNMENT IN A CASE IN WHICH THE
DEFENDANT IS CHARGED WITH AN OFFENSE DESCRIBED IN SUBSECTION (F)(1). THE
OFFENSES SET FORTH IN SUBSECTION (F)(1)(A) THROUGH (C) ARE CRIMES OF
VIOLENCE, OFFENSES PUNISHABLE BY LIFE IMPRISONMENT OR DEATH, OR OFFENSES
FOR WHICH A MAXIMUM 10-YEAR IMPRISONMENT IS PRESCRIBED IN THE
CONTROLLED SUBSTANCES ACT, THE CONTROLLED SUBSTANCES IMPORT AND
EXPORT ACT OR SECTION 1 OF THE ACT OF SEPTEMBER 15, 1980. THESE OFFENSES
ARE ESSENTIALLY THE SAME CATEGORIES OF OFFENSES DESCRIBED IN THE
DISTRICT OF COLUMBIA CODE BY THE TERMS 'DANGEROUS CRIME' AND 'CRIME OF
VIOLENCE' FOR WHICH A DETENTION *21 **3204 HEARING MAY BE HELD UNDER
THAT STATUTE. [FN70] SUBSECTION COMPRISE THE GREATEST RISK TO COMMUNITY



SAFETY. THE COMMITTEE HAS DETERMINED THAT WHENEVER A PERSON IS CHARGED
WITH ONE OF THESE OFFENSES AND THE ATTORNEY FOR THE GOVERNMENT ELECTS
TO SEEK PRETRIAL DETENTION, A HEARING SHOULD BE HELD SO THAT THE JUDICIAL
OFFICER WILL FOCUS ON THE ISSUE OF WHETHER, IN LIGHT OF THE SERIOUSNESS
OF THE OFFENSE CHARGED AND THE OTHER FACTORS TO BE CONSIDERED UNDER
SUBSECTION (G), ANY FORM OF CONDITIONAL RELEASE WILL BE ADEQUATE TO
ADDRESS THE POTENTIAL DANGER THE DEFENDANT MAY POSE TO OTHERS IF
RELEASED PENDING TRIAL. BECAUSE THE REQUIREMENTS OF SUBSECTION (E) MUST
BE MET BEFORE A DEFENDANT MAY BE DETAINED, THE FACT THAT THE DEFENDANT
IS CHARGED WITH AN OFFENSE DESCRIBED IN SUBSECTION (F)(1)(A) THROUGH (C)
IS NOT, IN ITSELF, SUFFICIENT TO SUPPORT A DETENTION ORDER. HOWEVER, THE
SERIOUSNESS OF THE OFFENSES DESCRIBED IN SUBSECTION (F)(1)(A) THROUGH
(C) COUPLED WITH THE GOVERNMENT MOTION IS A SUFFICIENT BASIS FOR
REQUIRING AN INQUIRY INTO WHETHER DETENTION MAY BE NECESSARY TO
PROTECT THE COMMUNITY FROM THE DANGER THAT MAY BE POSED BY A DEFENDANT
CHARGED WITH ONE OF THESE CRIMES.

UNDER (F)(1), A DETENTION HEARING MAY ALSO BE SOUGHT WHEN A DEFENDANT
CHARGED WITH A SERIOUS OFFENSE HAS A SUBSTANTIAL HISTORY OF COMMITTING
DANGEROUS OFFENSES. SPECIFICALLY, THE CATEGORY DESCRIBED IN SUBSECTION
(F)(1)(D) REFERS TO THOSE CASES IN WHICH A PERSON CHARGED WITH A FELONY
HAS BEEN PREVIOUSLY CONVICTED OF TWO OR MORE OF THE PARTICULARLY
SERIOUS OFFENSES DESCRIBED IN SUBSECTION (F)(1)(A) THROUGH (C) OR OF
STATE OR LOCAL OFFENSES THAT WOULD HAVE BEEN OFFENSES DESCRIBED IN
SUBSECTION (F)(1)(A) THROUGH (C) IF A CIRCUMSTANCE GIVING RISE TO FEDERAL
JURISDICTION HAD EXISTED. THIS SORT OF CRIMINAL HISTORY IS STRONGLY
INDICATIVE OF A DEFENDANT'S DANGEROUSNESS, AND THUS IS AN ADEQUATE
BASIS FOR CONVENING A PRETRIAL DETENTION HEARING.

UNDER SUBSECTION (F)(2), A PRETRIAL DETENTION HEARING MAY BE HELD UPON
MOTION OF THE ATTORNEY FOR THE GOVERNMENT OR UPON THE JUDICIAL
OFFICER'S OWN MOTION IN TWO TYPES OF CASES. THE TWO TYPES OF CASES
INVOLVE EITHER A SERIOUS RISK THAT THE DEFENDANT WILL FLEE, OR A SERIOUS
RISK THAT THE DEFENDANT WILL OBSTRUCT JUSTICE, OR THREATEN, INJURE, OR
INTIMIDATE A PROSPECTIVE JUROR OR WITNESS, OR ATTEMPT TO DO SO, AND
REFLECT THE SCOPE OF CURRENT CASE LAW THAT RECOGNIZES THE
APPROPRIATENESS OF DENIAL OF RELEASE IN SUCH CASES. [FN71]

STATUTORY AUTHORITY TO PERMIT THE JUDICIAL OFFICER TO MOVE FOR A PRETRIAL
DETENTION HEARING UNDER THE CIRCUMSTANCES DESCRIBED IN SUBSECTION
(F)(2) MAKES IT CLEAR THAT THE JUDICIAL OFFICER WHO BELIEVES THAT THERE
MAY BE A BASIS FOR DENYING RELEASE SHOULD NOT BE FORECLOSED FROM
ADDRESSING THIS CONCERN ABSENT A MOTION FOR A DETENTION HEARING BY THE
GOVERNMENT.

IF A DETENTION HEARING IS JUSTIFIED BECAUSE OF THE EXISTENCE OF
CIRCUMSTANCES DESCRIBED IN SUBSECTION (F)(1) OR (F)(2), THE HEARING IS TO
BE HELD IMMEDIATELY UPON THE PERSON'S FIRST APPEARANCE BEFORE THE
JUDICIAL OFFICER UNLESS A CONTINUANCE IS SOUGHT BY EITHER THE DEFENDANT
OR THE GOVERNMENT. ALTHOUGH A CONTINUANCE MAY BE NECESSARY *22
**3205 FOR EITHER THE DEFENDANT OR THE GOVERNMENT TO PREPARE
ADEQUATELY FOR THE HEARING, PARTICULARLY IF THE DEFENDANT WAS ARRESTED
SOON AFTER THE COMMISSION OF THE OFFENSE WITH WHICH HE 1S CHARGED, THE
PERIOD OF A CONTINUANCE SOUGHT BY THE DEFENDANT AND OF ONE SOUGHT BY
THE GOVERNMENT IS CONFINED TO FIVE AND THREE DAYS, RESPECTIVELY, IN LIGHT
OF THE FACT THAT THE DEFENDANT WILL BE DETAINED DURING SUCH A
CONTINUANCE. AN EXTENSION OF THE CONTINUANCE MAY BE GRANTED, HOWEVER,
FOR GOOD CAUSE. THESE TIME LIMITATIONS ARE THE SAME AS THOSE NOW
INCORPORATED IN THE PRETRIAL DETENTION PROVISION OF THE DISTRICT OF
COLUMBIA CODE. [FN72]



THE PROCEDURAL REQUIREMENTS FOR THE PRETRIAL DETENTION HEARING SET
FORTH IN SECTION 3142(F) ARE BASED ON THOSE OF THE DISTRICT OF COLUMBIA
STATUTE [FN73] WHICH WERE HELD TO MEET CONSTITUTIONAL DUE PROCESS
REQUIREMENTS IN UNITED STATES V. EDWARDS. [FN74] THE PERSON HAS A RIGHT
TO COUNSEL, AND TO THE APPOINTMENT OF COUNSEL IF HE IS FINANCIALLY UNABLE
TO SECURE ADEQUATE REPRESENTATION. HE IS TO BE AFFORDED AN OPPORTUNITY
TO TESTIFY, TO PRESENT WITNESSES ON HIS OWN BEHALF, TO CROSS-EXAMINE
WITNESSES WHO APPEAR AT THE HEARING, AND TO PRESENT INFORMATION BY
PROFFER OR OTHERWISE. AS IS CURRENTLY PROVIDED WITH RESPECT TO
INFORMATION OFFERED IN BAIL DETERMINATIONS, [FN75] THE PRESENTATION AND
CONSIDERATION OF INFORMATION AT A DETENTION HEARING NEED NOT CONFORM
TO THE RULES OF EVIDENCE APPLICABLE IN CRIMINAL TRIALS. PENDING THE
COMPLETION OF THE HEARING, THE DEFENDANT MAY BE DETAINED.

BECAUSE OF THE IMPORTANCE OF THE INTERESTS OF THE DEFENDANT WHICH ARE
IMPLICATED IN A PRETRIAL DETENTION HEARING, THE COMMITTEE HAS
SPECIFICALLY PROVIDED THAT THE FACTS ON WHICH THE JUDICIAL OFFICER BASES
A FINDING THAT NO FORM OF CONDITIONAL RELEASE IS ADEQUATE REASONABLY TO
ASSURE THE SAFETY OF ANY OTHER PERSON AND THE COMMUNITY, MUST BE
SUPPORTED BY CLEAR AND CONVINCING EVIDENCE. THIS PROVISION EMPHASIZES
THE REQUIREMENT THAT THERE BE AN EVIDENTIARY BASIS FOR THE FACTS THAT
LEAD THE JUDICIAL OFFICER TO CONCLUDE THAT A PRETRIAL DETENTION IS
NECESSARY. THUS, FOR EXAMPLE, IF THE CRIMINAL HISTORY OF THE DEFENDANT IS
ONE OF THE FACTORS TO BE RELIED UPON, CLEAR EVIDENCE SUCH AS RECORDS OF
ARREST AND CONVICTION SHOULD BE PRESENTED. (THE COMMITTEE DOES NOT
INTEND, HOWEVER, THAT THE PRETRIAL DETENTION HEARING BE USED AS A
VEHICLE TO REEXAMINE THE VALIDITY OF PAST CONVICTIONS.) SIMILARLY, IF THE
DANGEROUS NATURE OF THE CURRENT OFFENSE IS TO BE A BASIS OF DETENTION,
THEN THERE SHOULD BE EVIDENCE OF THE SPECIFIC ELEMENTS OR CIRCUMSTANCES
OF THE OFFENSE, SUCH AS POSSESSION OR USE OF A WEAPON OR THREATS TO A
WITNESS, THAT TEND TO INDICATE THAT THE DEFENDANT WILL POSE A DANGER TO
THE SAFETY OF THE COMMUNITY IF RELEASED.

*23 **3206 SUBSECTION (G) ENUMERATES THE FACTORS THAT ARE TO BE
CONSIDERED BY THE JUDICIAL OFFICER IN DETERMINING WHETHER THERE ARE
CONDITIONS OF RELEASE THAT WILL REASONABLY ASSURE THE APPEARANCE OF THE
PERSON AND THE SAFETY OF ANY OTHER PERSON AND THE COMMUNITY. SINCE THIS
DETERMINATION IS TO BE MADE WHENEVER A PERSON IS TO BE RELEASED OR
DETAINED UNDER THIS CHAPTER, CONSIDERATION OF THESE FACTORS IS REQUIRED
NOT ONLY IN PROCEEDINGS CONCERNING THE PRETRIAL RELEASE OR DETENTION OF
THE DEFENDANT UNDER SECTION 3142, BUT ALSO WHERE RELEASE IS SOUGHT
AFTER CONVICTION UNDER SECTION 3143, WHERE A DETERMINATION TO RELEASE
OR DETAIN A MATERIAL WITNESS UNDER SECTION 3144 IS TO BE MADE, OR WHERE
A REVOCATION HEARING IS HELD UNDER SECTION 3148(B).

MOST OF THE FACTORS SET OUT IN SUBSECTION (G) ARE DRAWN FROM THE
EXISTING BAIL REFORM ACT AND INCLUDE SUCH MATTERS AS THE NATURE AND
CIRCUMSTANCES OF THE OFFENSE CHARGED, THE WEIGHT OF THE EVIDENCE
AGAINST THE ACCUSED, AND THE HISTORY AND CHARACTERISTICS OF THE
ACCUSED, INCLUDING HIS CHARACTER, PHYSICAL AND MENTAL CONDITION, FAMILY
TIES, EMPLOYMENT, LENGTH OF RESIDENCE IN THE COMMUNITY, COMMUNITY TIES,
CRIMINAL HISTORY, [FN76] AND RECORD CONCERNING APPEARANCE AT COURT
PROCEEDINGS. [FN77] THE COMMITTEE HAS DECIDED TO EXPAND UPON THIS LIST
AND TO INDICATE TO A COURT OTHER FACTORS THAT IT SHOULD CONSIDER. THESE
ADDITIONAL FACTORS FOR THE MOST PART GO TO THE ISSUE OF COMMUNITY
SAFETY, AN ISSUE WHICH MAY NOT BE CONSIDERED IN THE PRETRIAL RELEASE
DECISION UNDER THE BAIL REFORM ACT. THE ADDED FACTORS INCLUDE NOT ONLY
A GENERAL CONSIDERATION OF THE NATURE AND SERIOUSNESS OF THE DANGER
POSED BY THE PERSON'S RELEASE BUT ALSO THE MORE SPECIFIC FACTORS OF



WHETHER THE OFFENSE CHARGED IS A CRIME OF VIOLENCE OR INVOLVES A
NARCOTIC DRUG, WHETHER THE DEFENDANT HAS A HISTORY OF DRUG OR ALCOHOL
ABUSE, AND WHETHER HE WAS ON PRETRIAL RELEASE, PROBATION, PAROLE, OR
ANOTHER FORM OF CONDITIONAL RELEASE AT THE TIME OF THE INSTANT OFFENSE.
[FN78]

SUBSECTION (G) ALSO CONTAINS A NEW PROVISION DESIGNED TO ADDRESS A
PROBLEM THAT HAS ARISEN IN USING FINANCIAL CONDITIONS OF RELEASE TO
ASSURE APPEARANCE. THE RATIONALE FOR THE USE OF FINANCIAL CONDITIONS OF
RELEASE IS THAT THE PROSPECT OF FORFEITURE OF THE AMOUNT OF A BOND OR OF
PROPERTY USED AS COLLATERAL TO SECURE RELEASE IS SUFFICIENT TO DETER
FLIGHT. HOWEVER, WHEN THE PROCEEDS OF CRIME ARE USED TO POST BOND, THIS
RATIONALE NO LONGER HOLDS TRUE. IN RECENT YEARS, THERE HAS BEEN AN
INCREASING INCIDENCE OF DEFENDANTS, PARTICULARLY THOSE ENGAGED IN
HIGHLY LUCRATIVE CRIMINAL ACTIVITIES SUCH AS DRUG TRAFFICKING, WHO ARE
ABLE TO MAKE EXTRAORDINARILY HIGH MONEY BONDS, POSTING BAIL AND THEN
FLEEING THE COUNTRY. AMONG SUCH DEFENDANTS, FORFEITURE *24 **3207 OF
BOND IS SIMPLY A COST OF DOING BUSINESS, AND IT APPEARS THAT THERE IS A
GROWING PRACTICE OF RESERVING A PORTION OF CRIME INCOME TO COVER THIS
COST OF AVOIDING PROSECUTION. [FN79]

THE SOURCE OF PROPERTY USED TO FULFILL A CONDITION OF RELEASE IS THUS AN
IMPORTANT CONSIDERATION IN A JUDICIAL OFFICER'S DETERMINATION OF
WHETHER SUCH A CONDITION WILL ASSURE THE APPEARANCE OF THE DEFENDANT.
[FN80] IN RECOGNITION OF THIS, THE COMMITTEE HAS PROVIDED IN SUBSECTION
(G) THAT THE JUDICIAL OFFICER, IN CONSIDERING THE CONDITIONS OF RELEASE
DESCRIBED IN SECTIONS 3142(C)(2)(K) AND 3142(C)(2)(L), MAY UPON HIS OWN
MOTION, OR SHALL UPON THE MOTION OF THE GOVERNMENT, CONDUCT AN INQUIRY
CONCERNING THE SOURCE OF PROPERTY TO BE DESIGNATED FOR POTENTIAL
FORFEITURE OR TO BE OFFERED AS COLLATERAL TO SECURE A BOND. THE
REFERENCE TO 'COLLATERAL TO SECURE A BOND' REFERS NOT ONLY TO PROPERTY
OF THE DEFENDANT OR A THIRD PARTY WHICH IS TO BE DIRECTLY USED TO SECURE
RELEASE, BUT ALSO MONEY OR OTHER PROPERTY WHICH MAY BE PLEDGED OR PAID
TO A SURETY IN ORDER TO SECURE HIS EXECUTION OF A BOND. THE JUDICIAL
OFFICER MUST DECLINE TO ACCEPT THE DESIGNATION OR USE OF PROPERTY THAT,
BECAUSE OF ITS SOURCE, WOULD NOT REASONABLY ASSURE THE APPEARANCE OF
THE DEFENDANT. [FN81]

SUCH INQUIRIES INTO THE SOURCE OF PROPERTY USED TO SECURE RELEASE ARE
CURRENTLY USED TO SOME EXTENT, AND ARE COMMONLY REFERRED TO AS NEBBIA
HEARINGS. [FN82] HOWEVER, BECAUSE OF A LACK OF CLEAR STATUTORY
AUTHORITY TO CONDUCT SUCH HEARINGS, PARTICULARLY WITH RESPECT TO
CORPORATE SURETIES, [FN83] MANY COURTS HAVE REFUSED GOVERNMENT
REQUESTS FOR ANY INQUIRY INTO THE SOURCE OF PROPERTY USED TO POST BOND.
THEREFORE, THE COMMITTEE HAS, IN SUBSECTION (G), PROVIDED FOR THIS
STATUTORY AUTHORITY SO THAT JUDICIAL OFFICERS MAY MAKE INFORMED
DECISIONS AS TO WHETHER FINANCIAL CONDITIONS OF RELEASE WILL BE
SUFFICIENT TO ASSURE APPEARANCE OF DEFENDANTS.

THE COMMITTEE ALSO NOTES, WITH RESPECT TO THE FACTOR OF COMMUNITY TIES,
THAT IT IS AWARE OF THE GROWING EVIDENCE THAT THE PRESENCE OF THIS
FACTOR DOES NOT NECESSARILY REFLECT A LIKELIHOOD OF APPEARANCE, [FN84]
AND HAS NO CORRELATION WITH THE QUESTION OF THE SAFETY OF THE
COMMUNITY. WHILE THE COMMITTEE CONSIDERED DELETING THE FACTOR
ALTOGETHER, IT HAS DECIDED TO RETAIN IT AT THIS TIME. HOWEVER, THE
COMMITTEE WISHES TO MAKE IT CLEAR THAT IT DOES NOT INTEND THAT A COURT
CONCLUDE THERE IS NO RISK OF FLIGHT ON THE BASIS OF COMMUNITY TIES
ALONE; INSTEAD, A COURT IS EXPECTED TO WEIGH ALL THE FACTORS IN *25
**3208 THE CASE BEFORE MAKING ITS DECISION AS TO RISK OF FLIGHT AND
DANGER TO THE COMMUNITY.



SUBSECTION (H) PROVIDES THAT IN ISSUING AN ORDER OF RELEASE UNDER
SUBSECTION (B) OR (C), THE JUDICIAL OFFICER IS TO INCLUDE A WRITTEN
STATEMENT SETTING FORTH ALL THE CONDITIONS OF RELEASE IN A CLEAR AND
SPECIFIC MANNER. HE IS ALSO REQUIRED TO ADVISE THE PERSON OF THE
PENALTIES APPLICABLE TO A VIOLATION OF THE CONDITIONS AND THAT A WARRANT
FOR HIS ARREST WILL BE ISSUED IMMEDIATELY UPON SUCH VIOLATION. A SIMILAR
PROVISION EXISTS IN CURRENT LAW. [FN85] HOWEVER, FAILURE TO RENDER SUCH
ADVICE IS NOT A BAR OR DEFENSE TO PROSECUTION FOR BAIL JUMPING UNDER
SECTION 3146, AS AMENDED BY THIS TITLE. THIS PRINCIPLE IS IN KEEPING WITH
THE INTENT OF CONGRESS IN ENACTING THE BAIL REFORM ACT AND THE JUDICIAL
INTERPRETATION OF THE ACT. [FN86] THE PURPOSE OF SUCH ADVICE IS SOLELY TO
IMPRESS UPON THE PERSON THE SERIOUSNESS OF FAILING TO APPEAR WHEN
REQUIRED; SUCH WARNINGS WERE NEVER INTENDED TO BE A PREREQUISITE TO A
BAIL JUMPING PROSECUTION. SUBSECTION (H) ALSO REQUIRES THE COURT TO
ADVISE A DEFENDANT BEING RELEASED OF THE PROVISIONS OF 18 U.S.C. 1503,
1510, 1512, AND 1513 DEALING WITH PENALTIES FOR TAMPERING WITH A WITNESS,
VICTIM, OR INFORMANT. THIS IS INTENDED TO IMPRESS ON THE DEFENDANT THE
SERIOUSNESS OF SUCH CONDUCT. THE ISSUANCE OF SUCH A WARNING IS NOT A
PREREQUISITE TO A PROSECUTION UNDER THESE SECTIONS OF TILE 18 DESIGNED
TO PROTECT WITNESSES, VICTIMS, AND INFORMANTS.

SUBSECTION (1) REQUIRES THE COURT IN ISSUING AN ORDER OF DETENTION TO
INCLUDE WRITTEN FINDINGS OF FACT AND A WRITTEN STATEMENT OR REFERENCE
TO THE HEARING RECORD SPECIFYING REASONS FOR THE DETENTION. IT ALSO
REQUIRES THE COURT TO DIRECT THAT THE PERSON DETAINED BE CONFINED, TO
THE EXTENT PRACTICABLE, SEPARATELY FROM PERSONS AWAITING SENTENCE,
SERVING A SENTENCE, OR BEING HELD IN CUSTODY PENDING APPEAL; [FN87] THAT
THE PERSON BE AFFORDED REASONABLE OPPORTUNITY TO CONSULT WITH
COUNSEL; AND THAT, UPON PROPER AUTHORITY, THE CUSTODIAN OF THE PERSON
TRANSFER HIM TO THE UNITED STATES MARSHAL FOR APPEARANCE IN CONNECTION
WITH COURT PROCEEDINGS. THE COURT MAY ALSO PERMIT, BY SUBSEQUENT
ORDER, THE TEMPORARY RELEASE OF THE PERSON DETAINED TO THE EXTENT
NECESSARY FOR PREPARATION OF HIS DEFENSE OR FOR OTHER COMPELLING
REASONS. [FN88]

SUBSECTION (J) STATES THAT NOTHING IN THIS SECTION SHALL BE CONSTRUED AS
MODIFYING OR LIMITING THE PRESUMPTION OF INNOCENCE. THE RULE OF EVIDENCE
KNOWN AS THE PRESUMPTION OF INNOCENCE HAS BEEN FOUND BY THE SUPREME
COURT TO HAVE 'NO APPLICATION TO A DETERMINATION OF THE RIGHTS OF A
PRETRIAL DETAINEE DURING CONFINEMENT BEFORE HIS TRIAL HAS EVEN BEGUN.'
[FN89] THUS, THIS PROVISION STATES WHAT THE COMMITTEE UNDERSTANDS TO BE
THE CORRECT RELATIONSHIP OF THE PRESUMPTION OF INNOCENCE TO PRETRIAL
RELEASE AND DETENTION AUTHORITY.

*26 **3209 SECTION 3143. RELEASE OR DETENTION OF A DEFENDANT PENDING
SENTENCE OR APPEAL

THIS SECTION MAKES SEVERAL REVISIONS IN THAT PORTION OF CURRENT 18 U.S.C.
3148 WHICH CONCERNS POST-CONVICTION RELEASE. ALTHOUGH THERE IS CLEARLY
NO CONSTITUTIONAL RIGHT TO BAIL ONCE A PERSON HAS BEEN CONVICTED, [FN9O0]
18 U.S.C. 3148, AS WELL AS THIS SECTION, STATUTORILY PERMIT RELEASE OF A
PERSON WHILE HE IS AWAITING SENTENCE OR WHILE HE IS APPEALING OR FILING
FOR A WRIT OF CERTIORARI. THE BASIC DISTINCTION BETWEEN THE EXISTING
PROVISION AND SECTION 3143 IS ONE OF PRESUMPTION. UNDER CURRENT 18
U.S.C. 3148 THE JUDICIAL OFFICER IS INSTRUCTED TO TREAT A PERSON WHO HAS
ALREADY BEEN CONVICTED ACCORDING TO THE RELEASE STANDARDS OF 18 U.S.C.
3146 THAT APPLY TO A PERSON WHO HAS NOT BEEN CONVICTED, UNLESS HE HAS



REASON TO BELIEVE THAT NO ONE OR MORE CONDITIONS OF RELEASE WILL
REASONABLY ASSURE THAT THE PERSON WILL NOT FLEE OR POSE A DANGER TO ANY
OTHER PERSON OR TO THE COMMUNITY. IT HAS BEEN HELD THAT ALTHOUGH DENIAL
OF BAIL AFTER CONVICTION IS FREQUENTLY JUSTIFIED, THE CURRENT STATUTE
INCORPORATES A PRESUMPTION IN FAVOR OF BAIL EVEN AFTER CONVICTION.
[FN91] IT IS THE PRESUMPTION THAT THE COMMITTEE WISHES TO ELIMINATE IN
SECTION 3143.

IN DOING SO, THE COMMITTEE HAS LARGELY BASED SECTION 3143 ON A SIMILAR
PROVISION ENACTED IN 1971 IN THE DISTRICT OF COLUMBIA CODE. [FN92] ONCE
GUILT OF A CRIME HAS BEEN ESTABLISHED IN A COURT OF LAW, THERE IS NO
REASON TO FAVOR RELEASE PENDING IMPOSITION OF SENTENCE OR APPEAL. THE
CONVICTION, IN WHICH THE DEFENDANT'S GUILT OF A CRIME HAS BEEN
ESTABLISHED BEYOND A REASONABLE DOUBT, IS PRESUMABLY CORRECT IN LAW.
SECOND, RELEASE OF A CRIMINAL DEFENDANT INTO THE COMMUNITY AFTER
CONVICTION MAY UNDERMINE THE DETERRENT EFFECT OF THE CRIMINAL LAW,
ESPECIALLY IN THOSE SITUATIONS WHERE AN APPEAL OF THE CONVICTION MAY
DRAG ON FOR MANY MONTHS OR EVEN YEARS. SECTION 3143, THEREFORE,
SEPARATELY TREATS RELEASE PENDING SENTENCE, RELEASE PENDING APPEAL BY
THE DEFENDANT, AND RELEASE PENDING APPEAL BY THE GOVERNMENT.

AS TO RELEASE PENDING SENTENCE, SUBSECTION (A) PROVIDES THAT A PERSON
CONVICTED SHALL BE HELD IN OFFICIAL DETENTION UNLESS THE JUDICIAL OFFICER
FINDS BY CLEAR AND CONVINCING EVIDENCE THAT THE PERSON IS NOT LIKELY TO
FLEE OR TO POSE A DANGER TO THE SAFETY OF ANY OTHER PERSON OR THE
COMMUNITY.

SUBSECTION (A) ALSO COVERS THOSE AWAITING THE EXECUTION OF SENTENCE AS
WELL AS ITS IMPOSITION. THIS IS TO MAKE IT CLEAR THAT A PERSON MAY BE
RELEASED IN APPROPRIATE CIRCUMSTANCES FOR SHORT PERIODS OF TIME AFTER
SENTENCE, WHEN THERE IS NO APPEAL PENDING, FOR SUCH MATTERS AS GETTING
HIS AFFAIRS IN ORDER PRIOR TO SURRENDERING FOR SERVICE OF SENTENCE. BY
AUTHORIZING RELEASE IN SUCH CIRCUMSTANCES UNDER SECTION 3143, THE
SUBSECTION ESTABLISHES THAT ABSCONDING AFTER IMPOSITION OF SENTENCE,
BUT PRIOR TO ITS EXECUTION, IS A VIOLATION OF THE BAIL JUMPING STATUTE
[FN93] WHICH APPLIES TO RELEASE PURSUANT TO THIS SECTION AS WELL AS
SECTION 3142.

*27 **3210 SUBSECTION (B) DEALS WITH RELEASE AFTER SENTENCE OF A
DEFENDANT WHO HAS FILED AN APPEAL OR A PETITION FOR A WRIT OF CERTIORARI.
SUCH PERSON IS ALSO TO BE DETAINED UNLESS THE JUDICIAL OFFICER FINDS BY
CLEAR AND CONVINCING EVIDENCE THAT THE DEFENDANT IS NOT LIKELY TO FLEE
OR POSE A DANGER TO THE SAFETY OF ANY OTHER PERSON OR THE COMMUNITY. IN
ADDITION, THE COURT MUST AFFIRMATIVELY FIND THAT THE APPEAL IS NOT TAKEN
FOR THE PURPOSE OF DELAY AND THAT IT RAISES A SUBSTANTIAL QUESTION OF
LAW OR FACT LIKELY TO RESULT IN REVERSAL OR AN ORDER FOR A NEW TRIAL. THIS
IS A FURTHER RESTRICTION ON POST CONVICTION RELEASE. UNDER THE CURRENT
18 U.S.C. 3148, RELEASE CAN BE DENIED IF IT APPEARS THAT THE APPEAL IS
FRIVOLOUS OR TAKEN FOR DELAY. THE CHANGE IN SUBSECTION (B) REQUIRES AN
AFFIRMATIVE FINDING THAT THE CHANCE FOR REVERSAL IS SUBSTANTIAL. THIS
GIVES RECOGNITION TO THE BASIC PRINCIPLE THAT A CONVICTION IS PRESUMED
TO BE CORRECT.

UNDER BOTH SUBSECTIONS (A) AND (B), IF THE PRESUMPTION IN FAVOR OF
DETENTION CAN BE OVERCOME, THE DEFENDANT IS TO BE TREATED PURSUANT TO
THE PROVISIONS OF SECTION 3142(B) OR (C).

THE COMMITTEE INTENDS THAT IN OVERCOMING THE PRESUMPTION IN FAVOR OF
DETENTION THE BURDEN OF PROOF RESTS WITH THE DEFENDANT. UNDER RULE 9(C)
OF THE FEDERAL RULES OF APPELLATE PROCEDURE THE BURDEN OF PROVING THAT
THE DEFENDANT WILL NOT FLEE OR POSE A DANGER TO ANY OTHER PERSON OR TO
THE COMMUNITY RESTS ON THE DEFENDANT. [FN94] THIS HAS BEEN QUESTIONED



AS NOT REFLECTING THE PROPER RELEASE PRESUMPTION OF THE BAIL REFORM ACT.
[FN95]

WHETHER THAT IS CORRECT OR NOT, THE BURDEN UNDER THIS SUBSECTION IS ON
THE DEFENDANT TO ESTABLISH NOT ONLY THAT HE WILL NOT FLEE OR POSE A
DANGER TO THE SAFETY OF ANY OTHER PERSON OR THE COMMUNITY, BUT ALSO
THAT HIS APPEAL UNDER SUBSECTION (B) IS NOT TAKEN FOR PURPOSE OF DELAY
AND RAISES A SUBSTANTIAL QUESTION OF LAW OR FACT LIKELY TO RESULT IN
REVERSAL OR AN ORDER FOR A NEW TRIAL. [FN96]

SUBSECTION (C) CONCERNS RELEASE PENDING APPEAL BY THE GOVERNMENT FROM
ORDERS DISMISSAL OF AN INDICTMENT OR INFORMATION AND SUPPRESSION OF
EVIDENCE PURSUANT TO 18 U.S.C. 3731. AS BOTH OF THESE KINDS OF APPEALS
CONTEMPLATE A SITUATION IN WHICH THE DEFENDANT HAS NOT BEEN CONVICTED,
THE DEFENDANT IS TO BE TREATED UNDER SECTION 3142, THE GENERAL PROVISION
GOVERNING RELEASE OR DETENTION PENDING TRIAL. SUBSECTION (C) IS A NEW
PROVISION DERIVED FROM 18 U.S.C. 3731. USE OF THE TERM 'TREATED' REMOVES
AN AMBIGUITY IN THE CURRENT STATUTE AND MAKES IT CLEAR THAT THE JUDICIAL
OFFICER MAY RELEASE OR DETAIN THE DEFENDANT AS PROVIDED IN SECTION 3142.
[FN97] IN SUCH CASES, THE DEFENDANT, OF COURSE, WOULD NOT HAVE BEEN
CONVICTED, AND HE THUS SHOULD BE TREATED IN THE SAME MANNER AS A PERSON
WHO HAS BEEN TRIED AND CONVICTED.

*28 **3211 SECTION 3144. RELEASE OR DETENTION OF A MATERIAL WITNESS

THIS SECTION CARRIES FORWARD, WITH TWO SIGNIFICANT CHANGES, CURRENT 18
U.S.C. 3149 WHICH CONCERNS THE RELEASE OF A MATERIAL WITNESS. IF A
PERSON'S TESTIMONY IS MATERIAL IN ANY CRIMINAL PROCEEDING, [FN98] AND IF
IT IS SHOWN THAT IT MAY BECOME IMPRACTICABLE TO SECURE HIS PRESENCE BY
SUBPOENA, THE GOVERNMENT IS AUTHORIZED TO TAKE SUCH PERSON INTO
CUSTODY. [FN99] A JUDICIAL OFFICER IS TO TREAT SUCH A PERSON IN
ACCORDANCE WITH SECTION 3142 AND TO IMPOSE THOSE CONDITIONS OF RELEASE
THAT HE FINDS TO BE REASONABLY NECESSARY TO ASSURE THE PRESENCE OF THE
WITNESS AS REQUIRED, OR IF NO CONDITIONS OF RELEASE WILL ASSURE THE
APPEARANCE OF THE WITNESS, ORDER HIS DETENTION AS PROVIDED IN SECTION
3142. HOWEVER, IF A MATERIAL WITNESS CANNOT COMPLY WITH THE RELEASE
CONDITIONS OR THERE ARE NO RELEASE CONDITIONS THAT WILL ASSURE HIS
APPEARANCE, BUT HE WILL GIVE A DEPOSITION THAT WILL ADEQUATELY PRESERVE
HIS TESTIMONY, THE JUDICIAL OFFICER IS REQUIRED TO ORDER THE WITNESS'
RELEASE AFTER THE TAKING OF THE DEPOSITION IF THIS WILL NOT RESULT IN A
FAILURE OF JUSTICE.

THE FIRST CHANGE IN CURRENT LAW IS THAT, IN PROVIDING THAT A MATERIAL
WITNESS IS TO BE TREATED IN ACCORDANCE WITH SECTION 3142, SECTION 3144
WOULD PERMIT THE JUDICIAL OFFICER TO ORDER THE DETENTION OF THE WITNESS
IF THERE WERE NO CONDITIONS OF RELEASE THAT WOULD ASSURE HIS
APPEARANCE. CURRENTLY, 18 U.S.C. 3149 AMBIGUOUSLY REQUIRES THE
CONDITIONAL RELEASE OF THE WITNESS IN THE SAME MANNER AS FOR A
DEFENDANT AWAITING TRIAL, YET THE LANGUAGE OF THE STATUTE RECOGNIZES
THAT CERTAIN WITNESSES WILL BE DETAINED BECAUSE OF AN INABILITY TO MEET
THE CONDITIONS OF RELEASE IMPOSED BY THE JUDICIAL OFFICERS. THE
COMMITTEE BELIEVES THAT JUDICIAL OFFICERS SHOULD HAVE THE AUTHORITY TO
DETAIN MATERIAL WITNESSES AS TO WHOM NO FORM OF CONDITIONAL RELEASE
WILL ASSURE THEIR APPEARANCE, IN THE SAME MANNER AS PROVIDED IN SECTION
3142 FOR DEFENDANTS AWAITING TRIAL. [FN100] HOWEVER, THE COMMITTEE
STRESSES THAT WHENEVER POSSIBLE, THE DEPOSITIONS OF SUCH WITNESSES
SHOULD BE OBTAINED SO THAT THEY MAY BE RELEASED FROM CUSTODY.

THE OTHER CHANGE THE COMMITTEE HAS MADE IS TO GRANT THE JUDICIAL



OFFICER NOT ONLY THE AUTHORITY TO SET RELEASE CONDITIONS FOR A DETAINED
MATERIAL WITNESS, OR, IN AN APPROPRIATE CASE, TO ORDER HIS DETENTION
PENDING HIS APPEARANCE AT THE CRIMINAL PROCEEDING, BUT TO AUTHORIZE THE
ARREST OF THE WITNESS IN THE FIRST INSTANCE. IT IS ANOMALOUS THAT
CURRENT LAW AUTHORIZES RELEASE CONDITIONS BUT AT THE SAME TIME DOES
NOT AUTHORIZE THE INITIAL ARREST. IN ONE CASE DEALING WITH THIS PROBLEM,
THE NINTH CIRCUIT FOUND THE POWER TO ARREST A MATERIAL WITNESS TO BE
IMPLIED IN THE GRANT OF AUTHORITY TO RELEASE HIM ON CONDITIONS UNDER 18
U.S.C. 3149. [FN101] IN ITS RESEARCH ON THE LAW, THE COURT DISCOVERED THAT
SPECIFIC ARREST AUTHORITY EXISTED IN FEDERAL LAW FROM 1790 TO 1948. THE
COURT CONCLUDED THAT THE DROPPING OF THE AUTHORITY IN THE 1948 REVISION
OF FEDERAL CRIMINAL LAWS WAS INADVERTENT. THE COMMITTEE AGREES WITH
THAT CONCLUSION AND *29 **3212 EXPRESSLY APPROVES THE FINDING OF THE
IMPLIED RIGHT TO ARREST IN THE AUTHORITY GRANTED TO THE JUDICIAL OFFICER
TO RELEASE ON CONDITIONS THAT IS SET FORTH IN 18 U.S.C. 3149. TO CURE THIS
AMBIGUITY, THE COMMITTEE HAS ADDED TO SECTION 3144 (THE SUCCESSOR TO 18
U.S.C. 3149) SPECIFIC LANGUAGE AUTHORIZING THE JUDGE TO ORDER THE ARREST
OF A MATERIAL WITNESS.

SECTION 3145. REVIEW AND APPEAL OF A RELEASE OR DETENTION ORDER

SECTION 3145 SETS FORTH THE PROVISIONS FOR THE REVIEW AND APPEAL OF
RELEASE AND DETENTION ORDERS. SUBSECTIONS (A) AND (B) PROVIDE FOR THE
REVIEW OF RELEASE AND DETENTION ORDERS BY THE COURT HAVING ORIGINAL
JURISDICTION OVER THE OFFENSE IN SITUATIONS IN WHICH THE ORDER IS
INITIALLY ENTERED BY A MAGISTRATE, OR OTHER COURT NOT HAVING ORIGINAL
JURISDICTION OVER THE OFFENSE (OTHER THAN A FEDERAL APPELLATE COURT).
THE REVIEW OF RELEASE ORDERS IS GOVERNED BY SUBSECTION (A), WHICH
PERMITS THE DEFENDANT TO FILE A MOTION FOR AMENDMENT OF THE CONDITIONS
OF HIS RELEASE AND PERMITS THE GOVERNMENT TO FILE A MOTION FOR
AMENDMENT OF THE RELEASE CONDITIONS OR FOR REVOCATION OF THE RELEASE
ORDER. SUBSECTION (B) GIVES THE DEFENDANT A RIGHT TO SEEK REVIEW OF A
DETENTION ORDER ANALOGOUS TO HIS RIGHT TO SEEK REVIEW OF A RELEASE
ORDER UNDER SUBSECTION (A)(2).

SUBSECTION (C) GRANTS BOTH THE DEFENDANT AND THE GOVERNMENT A RIGHT TO
APPEAL RELEASE OR DETENTION ORDERS, OR DECISIONS DENYING THE
REVOCATION OR AMENDMENT OF SUCH ORDERS. APPEALS UNDER THIS SECTION
ARE TO BE GOVERNED BY 28 U.S.C. 1291 IN THE CASE OF AN APPEAL BY THE
DEFENDANT AND BY 18 U.S.C. 3731 IN THE CASE OF AN APPEAL BY THE
GOVERNMENT. SECTION 104 OF THIS TITLE AMENDS 18 U.S.C. 3731 TO PROVIDE
SPECIFIC AUTHORITY FOR THE GOVERNMENT TO APPEAL RELEASE DECISIONS. SINCE
BOTH 28 U.S.C. 1291 AND 18 U.S.C. 3731, AS AMENDED BY THE BILL, PROVIDE ONLY
FOR APPEALS DECISIONS OR ORDERS OF A DISTRICT COURT, IF THE RELEASE OR
DETENTION ORDER WAS NOT ORIGINALLY ENTERED BY A JUDGE OF A DISTRICT
COURT, REVIEW BY THE DISTRICT COURT MUST FIRST BE SOUGHT UNDER SECTION
3145(A) OR (B) BEFORE AN APPEAL MAY BE FILED UNDER SECTION 3145(C). THIS
CONCEPT, NOT INCLUDED IN 18 U.S.C. 3148, PROMOTES A MORE ORDERLY AND
RATIONAL DISPOSITION OF ISSUES INVOLVING RELEASE DETERMINATION. LIKE
MOTIONS FOR REVIEW OF DETENTION OR RELEASE ORDERS UNDER SUBSECTIONS
(A) AND (B), APPEALS UNDER SUBSECTION (C) ARE TO BE DETERMINED PROMPTLY.
[FN102]

ALTHOUGH BASED IN PART ON THE CURRENT 18 U.S.C. 3147, SECTION 3145 MAKES
TWO SUBSTANTIVE CHANGES IN PRESENT LAW. FIRST, SECTION 3145 PERMITS
REVIEW OF ALL RELEASES AND DETENTION ORDERS. UNDER 18 U.S.C. 3147, REVIEW
IS CONFINED TO THOSE SITUATIONS IN WHICH THE DEFENDANT HAS BEEN



DETAINED OR HAS BEEN ORDERED RELEASED SUBJECT TO THE CONDITION THAT HE
RETURN TO CUSTODY AFTER SPECIFIED HOURS, AND APPEALS TO THE COURTS OF
APPEALS ARE PERMITTED ONLY AFTER THE DEFENDANT HAS SOUGHT A CHANGE IN
THE CONDITIONS FROM THE TRIAL COURT. SECTION 3145 WOULD PROVIDE
DEFENDANTS WITH THE OPPORTUNITY TO APPEAL THE CONDITIONS OF THEIR
RELEASE IRRESPECTIVE OF WHETHER THEY WERE IN FACT DETAINED BECAUSE OF
AN INABILITY TO MEET THOSE CONDITIONS, *30 **3213 AND IT WOULD PERMIT
DIRECT APPEAL TO THE COURT OF APPEALS RATHER THAN REQUIRING THE
DEFENDANT TO GO BACK TO THE TRIAL COURT. ONLY IF THE CONDITIONS WERE
IMPOSED BY A COURT OTHER THAN THE TRIAL COURT WOULD THE DEFENDANT BE
REQUIRED TO SEEK A CHANGE IN THE CONDITIONS FROM THE TRIAL COURT BEFORE
APPEALING TO THE COURT OF APPEALS.

THE SECOND, AND MORE SIGNIFICANT CHANGE, IS THAT SECTION 3145, IN
CONJUNCTION WITH THE AMENDMENT TO 18 U.S.C. 3731 WOULD SPECIFICALLY
AUTHORIZE THE GOVERNMENT, AS WELL AS THE DEFENDANT, TO SEEK REVIEW AND
APPEAL OF RELEASE DECISIONS. THE BAIL REFORM ACT MAKES NO PROVISIONS FOR
REVIEW OF DECISIONS UPON MOTION OF THE GOVERNMENT, ALTHOUGH THIS
AUTHORITY MAY BE IMPLICIT IN THE ACT. [FN103] THE DEPARTMENT OF JUSTICE
URGED THAT THE GOVERNMENT BE GRANTED SPECIFIC AUTHORITY TO SEEK REVIEW
OF RELEASE DECISIONS TO THE SAME EXTENT THAT SUCH AUTHORITY IS GIVEN
DEFENDANTS, AND THE COMMITTEE AGREES THAT, AS A MATTER OF BOTH BASIC
FAIRNESS AND SOUND POLICY, THE GOVERNMENT, ON BEHALF OF THE PUBLIC,
SHOULD HAVE SUCH AN OPPORTUNITY. THERE IS A CLEAR PUBLIC INTEREST IN
PERMITTING REVIEW OF RELEASE ORDERS WHICH MAY BE INSUFFICIENT TO
PREVENT A DEFENDANT FROM FLEEING OR COMMITTING FURTHER CRIMES.

SECTION 3146. PENALTY FOR FAILURE TO APPEAR

THE PURPOSE OF SECTION 3146 IS TO DETER THOSE WHO WOULD OBSTRUCT LAW
ENFORCEMENT BY FAILING KNOWINGLY TO APPEAR FOR TRIAL OR OTHER JUDICIAL
APPEARANCES AND TO PUNISH THOSE WHO INDEED FAIL TO APPEAR. THE SECTION
BASICALLY CONTINUES THE CURRENT LAW OFFENSE OF BAIL JUMPING.

THE PRESENT BAIL JUMPING OFFENSE IS 18 U.S.C. 3150 WHICH WAS ENACTED IN
1966 AS PART OF THE BAIL REFORM ACT OF 1966. [FN104] THE FEDERAL BAIL
JUMPING STATUTE WAS FIRST ENACTED IN 1954 TO FILL THE VOID IN THE CRIMINAL
LAW HIGHLIGHTED BY THE CONDUCT OF FLEEING FUGITIVES WHO WERE LEADERS
OF THE COMMUNIST PARTY. THE ONLY AVAILABLE PENALTIES, AT THAT TIME, WERE
FORFEITURE OF MONEY AND CONTEMPT PROCEEDINGS. IN THE ABSENCE OF AN
INDICTABLE OFFENSE OF BAIL JUMPING, DEFENDANTS WERE ABLE TO BUY THEIR
FREEDOM BY FORFEITING THEIR BONDS AND TAKING THE RISK THAT THEY COULD
GO UNAPPREHENDED. EVEN IF APPREHENDED, MANY DEFENDANTS COULD HIDE FOR
PERIODS LONG ENOUGH FOR THE GOVERNMENT'S CASE, ESPECIALLY FOR MAJOR
OFFENSES, TO GROW WEAKER BECAUSE OF THE UNAVAILABILITY OF WITNESSES,
MEMORY LAPSES, AND THE LIKE, AND THEREBY DEFEAT THE GOVERNMENT'S
PROSECUTIVE EFFORTS. THEY WOULD THEN BE SUBJECT ONLY TO THE CRIMINAL
CONTEMPT CHARGE, THE SENTENCE FOR WHICH WAS USUALLY OF CONSIDERABLY
LESS GRAVITY THAN FOR THE ORIGINAL OFFENSE. THESE WERE THE REASONS THAT
LED TO THE ORIGINAL FEDERAL BAIL JUMPING STATUTE OF 1954. THOSE SAME
REASONS UNDERLIE CURRENT 18 U.S.C. 3150 AND PROPOSED SECTION 3146 OF
THIS BILL.

A VIOLATION OF THE CURRENT BAIL JUMPING STATUTE REQUIRES, FIRST, THAT A
PERSON, BE RELEASED PURSUANT TO THE PROVISIONS OF THE BAIL *31 **3214
REFORM ACT, [FN105] AND, SECOND, THAT 'HE WILLFULLY FAIL * * * TO APPEAR
BEFORE ANY COURT OR JUDICIAL OFFICER, AS REQUIRED.' THE WORD '"WILLFULLY "
AS USED IN THE STATUTE HAS BEEN INTERPRETED TO MEAN THAT THE OMISSION OF



FAILING TO APPEAR WAS 'VOLUNTARY * * * AND WITH THE PURPOSE OF VIOLATING
THE LAW, AND NOT BY MISTAKE, ACCIDENT, OR IN GOOD FAITH.' [FN106]
FURTHERMORE, ACTUAL NOTICE OF THE APPEARANCE DATE HAS BEEN HELD
UNNECESSARY IN THE FACE OF EVIDENCE OF THE DEFENDANT'S WILLFUL FAILURE
TO APPEAR. [FN107] THE REQUIREMENT THAT THE PERSON FAIL TO APPEAR 'BEFORE
ANY COURT OR JUDICIAL OFFICER' HAS LED AT LEAST ONE COURT TO HOLD THAT IT
IS NOT AN OFFENSE UNDER 18 U.S.C. 3150 TO FAIL TO SURRENDER TO A UNITED
STATES MARSHAL TO BEGIN SERVICE OF SENTENCE AS ORDERED. [FN108]

A VIOLATION OF 18 U.S.C. 3150 CARRIES A MAXIMUM TERM OF FIVE YEARS IN
PRISON IF THE DEFENDANT WAS RELEASED IN CONNECTION WITH A CHARGE OF
FELONY, OR IF HE WAS RELEASED WHILE AWAITING SENTENCE, OR PENDING APPEAL
OR PETITION FOR CERTIORARI AFTER CONVICTION FOR ANY OFFENSE. IF THE
DEFENDANT HAS BEEN RELEASED ON A CHARGE OF A MISDEMEANOR OR AS A
MATERIAL WITNESS, BAIL JUMPING CARRIES A MAXIMUM PENALTY OF ONE YEAR IN
PRISON. THE STATUTE ALSO CALLS FOR A FORFEITURE OF ANY SECURITY GIVEN FOR
HIS RELEASE. HOWEVER, SUCH A FORFEITURE IS NOT A CONDITION PRECEDENT TO
BRINGING A PROSECUTION FOR BAIL JUMPING. [FN109]

SECTION 3146, AS REPORTED, BASICALLY CONTINUES THE CURRENT LAW OFFENSE
OF BAIL JUMPING ALTHOUGH THE GRADING HAS BEEN ENHANCED TO MORE NEARLY
PARALLEL THAT OF THE UNDERLYING OFFENSE FOR WHICH THE DEFENDANT WAS
RELEASED. THIS ENHANCED GRADING PROVISION IS DESIGNED TO ELIMINATE THE
TEMPTATION TO A DEFENDANT TO GO INTO HIDING UNTIL THE GOVERNMENT'S CASE
FOR A SERIOUS FELONY GROWS STALE OR UNTIL A WITNESS BECOMES
UNAVAILABLE, OFTEN A PROBLEM WITH THE PASSAGE OF TIME IN NARCOTICS
OFFENSES, AND THEN TO SURFACE AT A LATER DATE WITH CRIMINAL LIABILITY
LIMITED TO THE LESS SERIOUS BAIL JUMPING OFFENSE. A SPECIFIC PROVISION HAS
BEEN ADDED TO MAKE CLEAR THAT THE FAILURE TO SURRENDER FOR SERVICE OF
SENTENCE IS COVERED AS A FORM OF BAIL JUMPING.

AS NOTED, THE BASIC OFFENSE SET FORTH IN SECTION 3146 PARALLELS CURRENT
LAW. SUBSECTION (A) PROVIDES THAT A PERSON COMMITS AN OFFENSE IF AFTER
HAVING BEEN RELEASED PURSUANT TO THE PROVISIONS OF NEW CHAPTER 207 OF
TITLE 18, (1) HE KNOWINGLY FAILS TO APPEAR BEFORE A COURT AS REQUIRED BY
THE CONDITIONS OF HIS RELEASE; OR (2) HE KNOWINGLY FAILS TO SURRENDER
FOR SERVICE OF SENTENCE PURSUANT TO A COURT ORDER. THIS WOULD INCLUDE
RELEASE OF A MATERIAL WITNESS.

BY USE OF THE TERM 'KNOWINGLY" AS A MENTAL STATE REQUIREMENT, THE
COMMITTEE INTENDS TO PERPETUATE THE CONCEPT OF '"WILLFULLY" WHICH APPEARS
IN THE CURRENT BAIL JUMPING STATUTE AS INTERPRETED IN *32 **3215 UNITED
STATES V. DEPUGH [FN110] AND UNITED STATES V. HALL. [FN111] OFTEN A
DEFENDANT REALIZES THAT HE MAY HAVE TO APPEAR BUT SIMPLY DISAPPEARS,
MOVES AND FAILS TO LEAVE A FORWARDING ADDRESS, FAILS TO KEEP IN TOUCH
WITH HIS ATTORNEY, OR DOES NOT RESPOND TO NOTICES AND WHEN LATER
APPREHENDED DEFENDS ON THE GROUNDS THAT HE WAS OUT OF TOWN ON THE
DESIGNATED APPEARANCE DATE, THAT HE NEVER RECEIVED ANY NOTICE, OR THE
LIKE. UNDER THE STANDARD CONTEMPLATED BY THE COMMITTEE, THE DEFENDANT
COULD BE CONVICTED FOR BAIL JUMPING UPON A SHOWING THAT HE WAS AWARE
THAT AN APPEARANCE DATE WILL BE SET AND THAT THERE WILL BE A RESULTING
FAILURE TO APPEAR. CONDUCT INVOLVING A FAILURE TO KEEP IN CONTACT AND IN
TOUCH WITH THE SITUATION AMOUNTS TO A CONSCIOUS DISREGARD THAT AN
APPEARANCE DATE WILL COME AND PASS. A PERSON RELEASED ON BAIL CAN BE
CHARGED WITH A GROSS DEVIATION FROM THE STANDARD OF CONDUCT
APPLICABLE TO THE ORDINARY PERSON WHEN HE FAILS TO KEEP IN TOUCH WITH
THE STATUS OF HIS CASE OR PLACES HIMSELF OUT OF REACH OF THE AUTHORITIES
AND HIS ATTORNEY. [FN112]

SUBSECTION (C) PROVIDES THAT IT IS AN AFFIRMATIVE DEFENSE THAT
'UNCONTROLLABLE CIRCUMSTANCES PREVENTED THE PERSON FROM APPEARING OR



SURRENDERING, AND THAT THE PERSON DID NOT CONTRIBUTE TO THE CREATION
OF SUCH CIRCUMSTANCES IN RECKLESS DISREGARD OF THE REQUIREMENT THAT HE
APPEAR OR SURRENDER, AND THAT THE PERSON APPEARED OR SURRENDERED AS
SOON AS SUCH CIRCUMSTANCES CEASED TO EXIST." IT IS INTENDED THAT THE
DEFENSE SHOULD APPLY WHERE, FOR EXAMPLE, A PERSON IS RECUPERATING FROM
A HEART ATTACK AND TO LEAVE HIS BED WOULD IMPERIL HIS LIFE, OR, AFTER HE
HAD MADE CAREFUL PLANS FOR TRANSPORTATION TO THE COURT HOUSE, HIS
VEHICLE BREAKS DOWN OR UNEXPECTED WEATHER CONDITIONS BRING TRAFFIC TO
A HALT. THE REQUIREMENT OF APPEARANCE OR SURRENDER AS SOON AS
CIRCUMSTANCES PERMIT WAS INCLUDED BY THE COMMITTEE FOR TWO REASONS:
FIRST, IN ORDER TO CONFIRM THE DEFENDANT'S LACK OF BAD FAITH IN FAILING TO
APPEAR OR SURRENDER; AND, SECOND, TO ENCOURAGE THE DEFENDANT TO APPEAR
OR SURRENDER EVEN AFTER HE FAILS TO SO DO AS REQUIRED. SINCE THE DEFENSE
IS DENOMINATED AS 'AFFIRMATIVE,' THE DEFENDANT, WILL BEAR THE BURDEN OF
PROOF AS TO THE ELEMENTS THEREOF BY A PREPONDERANCE OF THE EVIDENCE.
AFTER REQUIRING THAT THE OFFENDER HAS BEEN RELEASED PURSUANT TO THE
PROVISIONS OF THIS CHAPTER, SUBSECTION (A)(1) GOES ON TO REQUIRE THAT THE
RELEASED PERSON FAIL TO APPEAR BEFORE 'A COURT AS REQUIRED BY THE
CONDITIONS OF HIS RELEASE." THE WORD 'COURT" IS INTENDED TO INCLUDE THE
PRESIDING JUDICIAL OFFICER, AND IS INTENDED TO INCLUDE ANY PERSON
AUTHORIZED PURSUANT TO SECTION 3141 AND THE FEDERAL RULES OF CRIMINAL
PROCEDURE TO GRANT BAIL OR OTHERWISE RELEASE A PERSON CHARGED WITH OR
CONVICTED OF A CRIME OR WHO IS A MATERIAL WITNESS. [FN113] IT IS NOT
INTENDED TO COVER SUCH LESSER COURT OFFICIALS AS PROBATION OFFICERS,
MARSHALS, BAIL AGENCY PERSONNEL, AND THE LIKE. THE HOLDING IN UNITED
STATES V. CLARK [FN114] THAT A PROBATION OFFICER IS NOT A JUDICIAL OFFICER
SO THAT A FAILURE TO APPEAR BEFORE HIM AS REQUIRED BY THE COURT IS NOT
BAIL JUMPING IS SPECIALLY ENDORSED, AND SECTION 3146 SHOULD BE
INTERPRETED TO REACH THE SAME RESULTS. BAIL JUMPING *33 **3216 IS AN
OFFENSE INTENDED TO APPLY TO ACTUAL COURT APPEARANCES BEFORE JUDGES OR
MAGISTRATES AND NOT TO OTHER COURT PERSONNEL, WITH THE SOLE EXCEPTION
OF A FAILURE TO SURRENDER FOR SERVICE OF SENTENCE, AS COVERED IN
SUBSECTION (A)(2). IN THIS SITUATION THE COMMITTEE BELIEVES THAT THE
FAILURE TO APPEAR IS TANTAMOUNT TO A FAILURE TO APPEAR BEFORE A COURT
AND IS EQUALLY DESERVING OF PUNISHMENT.

THE TERM 'AS REQUIRED' IN SUBSECTION (A)(1) HAS BEEN HELD NOT TO BE
UNCONSTITUTIONALLY VAGUE WHEN COMBINED WITH A REQUIREMENT OF
'WILLFULLY, " [FN115] OR 'KNOWINGLY" IN THE CASE OF THIS BILL.

AS INDICATED IN CONNECTION WITH THE DISCUSSION OF THE CULPABILITY
STANDARD, IT IS OFTEN THE CASE THAT ACCUSED PERSONS WHO BY THEIR OWN
ACTS PLACE THEMSELVES OUT OF TOUCH WITH THE AUTHORITIES DEFEND ON THE
BASIS THAT THEY NEVER RECEIVED ACTUAL NOTICE OF A SCHEDULED APPEARANCE
DATE AND THUS CANNOT BE CHARGED WITH A FAILURE TO APPEAR 'AS REQUIRED.'
ACTUAL NOTICE OF AN APPEARANCE DATE, HOWEVER, IS NOT AN ELEMENT OF THE
OFFENSE UNDER 18 U.S.C. 3150, THE LANGUAGE OF WHICH IS SIMILAR TO THAT OF
PROPOSED SECTION 3146. [FN116] THE BURDEN ON THE GOVERNMENT IS ONLY TO
SEE THAT REASONABLE EFFORTS ARE MADE TO SERVE NOTICE ON THE DEFENDANT
AS TO ANY MANDATORY COURT APPEARANCE. IN UNITED STATES V. DEPUGH, SUPRA,
THE DEFENDANT HAD GONE UNDERGROUND AND HAD LEFT NO FORWARDING
ADDRESS WITH COURT OFFICIALS OR HIS ATTORNEY. NOTICE OF THE TRIAL DATE
WAS GIVEN TO THE DEFENDANT'S WIFE AT HIS LAST KNOWN ADDRESS AND TO THE
DEFENDANT'S ATTORNEY. SUCH NOTICE WAS DEEMED SUFFICIENT TO MAKE THE
APPEARANCE 'AS REQUIRED."' IT WOULD ALSO SUFFICE UNDER SECTION 3146.
CURRENT SECTION 3146(C) OF TITLE 18 OF THE U.S.C. PROVIDES THAT A JUDICIAL
OFFICER AUTHORIZING A RELEASE UNDER THE BAIL REFORM ACT MUST ISSUE AN
ORDER THAT, INTER ALIA, INFORMS THE RELEASED PERSON OF THE PENALTIES



APPLICABLE FOR VIOLATION OF THE CONDITIONS OF RELEASE. IN DEPUGH, IT WAS
ARGUED THAT ISSUANCE OF SUCH AN ORDER IS A CONDITION PREREQUISITE TO A
BAIL JUMPING PROSECUTION UNDER 18 U.S.C. 3150. THAT CONTENTION WAS
REJECTED. THE COURT CITED THE LEGISLATIVE HISTORY OF 18 U.S.C. 3150 TO FIND
THAT 18 U.S.C. 3146(C) IS DESIGNED TO ENHANCE THE DETERRENT VALUE OF
CRIMINAL PENALTIES BUT THAT IT WAS NOT INTENDED TO ESTABLISH THE
ISSUANCE OF THE ORDER AS PREREQUISITE TO SUBSEQUENT PROSECUTION. THAT
HISTORY AND THE DEPUGH HOLDING WITH RESPECT TO THE EFFECT OF 18 U.S.C.
3146(C) ARE SPECIFICALLY ENDORSED.

AS NOTED ABOVE, THE GRADING FOR THE NEW SECTION 3146 HAS BEEN DESIGNED
TO PARALLEL THE PENALTY FOR THE OFFENSE FOR WHICH THE DEFENDANT HAS
BEEN RELEASED. UNDER CURRENT 18 U.S.C. 3150, THE PENALTIES FOR BAIL
JUMPING ARE A $5,000 FINE AND FIVE YEARS OF IMPRISONMENT, WHERE THE
DEFENDANT WAS RELEASED IN CONNECTION WITH A FELONY CHARGE, AND A FINE
OF $1,000 AND ONE YEAR OF IMPRISONMENT, WHERE THE DEFENDANT WAS
RELEASED IN CONNECTION WITH A MISDEMEANOR OR IN THE CASE OF A FAILURE TO
APPEAR AS A MATERIAL WITNESS. THE DEPARTMENT OF JUSTICE STRONGLY URGED
THAT THE PENALTIES FOR BAIL JUMPING BE AMENDED TO MORE CLOSELY PARALLEL
THE PENALTIES FOR THE OFFENSE IN CONNECTION WITH WHICH THE DEFENDANT
WAS RELEASED. [FN117] THE COMMITTEE *34 **3217 ENDORSES HIS SUGGESTION
AS A MEANS OF ENHANCING THE EFFECTIVENESS OF THE BAIL JUMPING OFFENSE AS
A DETERRENT TO FLIGHT. THUS, THE PENALTIES FOR BAIL JUMPING SET OUT IN
PROPOSED SECTION 3146, ARE TO BE (1) UP TO A $25,00 FINE AND TEN YEARS'
IMPRISONMENT WHERE THE OFFENSE WAS PUNISHABLE BY DEATH, LIFE
IMPRISONMENT, OR UP TO FIFTEEN YEARS OF IMPRISONMENT; (2) UP TO A $10,000
FINE OR IMPRISONMENT FOR 5 YEARS, WHERE THE OFFENSE WAS PUNISHABLE BY
MORE THAN FIVE, BUT LESS THAN FIFTEEN YEARS OF IMPRISONMENT; (3) A FINE OF
NOT MORE THAN $5,000 AND IMPRISONMENT FOR NOT MORE THAN TWO YEARS, IF
THE OFFENSE WAS ANY OTHER FELONY; AND (4) A FINE OF NOT MORE THAN $2,000
AND IMPRISONMENT FOR NOT MORE THAN ONE YEAR, IF THE OFFENSE WAS A
MISDEMEANOR. THE CURRENT PENALTIES FOR FAILURE TO APPEAR AS A MATERIAL
WITNESS, I.E., NOT MORE THAN A $1,000 FINE AND IMPRISONMENT FOR ONE YEAR
ARE RETAINED IN SECTION 3146(B)(2).

SUBSECTION (D) OF SECTION 3146, SIMPLY EMPHASIZES THAT IN ADDITION TO THE
PENALTIES OF FINE AND IMPRISONMENT PROVIDED FOR BAIL JUMPING, THE COURT
MAY ALSO ORDER THE PERSON TO FORFEIT ANY BOND OR OTHER PROPE TY HE HAS
PLEDGED TO SECURE HIS RELEASE IF HE HAS FAILED TO APPEAR. THIS SUBSECTION
ALSO MAKES IT CLEAR THAT SUCH FORFEITURE MAY BE ORDERED IRRESPECTIVE OF
WHETHER THE PERSON HAS BEEN CHARGED WITH THE OFFENSE OF BAIL JUMPING
UNDER SECTION 3146.

SECTION 3147. PENALTY FOR AN OFFENSE COMMITTED WHILE ON RELEASE.

SECTION 3147 IS DESIGNED TO DETER THOSE WHO WOULD POSE A RISK TO
COMMUNITY SAFETY BY COMMITTING ANOTHER OFFENSE WHEN RELEASED UNDER
THE PROVISIONS OF THIS TITLE AND TO PUNISH THOSE WHO INDEED ARE
CONVICTED OF ANOTHER OFFENSE. THIS SECTION ENFORCES THE SELF-EVIDENT
REQUIREMENT THAT ANY RELEASE ORDERED BY THE COURTS INCLUDE A CONDITION
THAT THE DEFENDANT NOT COMMIT ANOTHER CRIME WHILE ON RELEASE. GIVEN
THE PROBLEM OF CRIME COMMITTED BY THOSE ON PRETRIAL RELEASE THIS
REQUIREMENT NEEDS ENFORCEMENT. ACCORDINGLY, THIS SECTION PRESCRIBES A
PENALTY IN ADDITION TO ANY SENTENCE ORDERED FOR THE OFFENSE FOR WHICH
THE DEFENDANT WAS ON RELEASE. THIS ADDITIONAL PENALTY IS A TERM OF
IMPRISONMENT OF AT LEAST TWO YEARS AND NOT MORE THAN TEN IF THE OFFENSE
COMMITTED WHILE ON RELEASE IS A FELONY. IF THE OFFENSE COMMITTED WHILE



ON RELEASE IS A MISDEMEANOR, THIS ADDITIONAL PENALTY IS AT LEAST 90 DAYS
AND NOT MORE THAN ONE YEAR.

SECTION 3148. SANCTIONS FOR VIOLATIONS OF RELEASE CONDITIONS

SECTION 3148 PROVIDES IN SUBSECTION (A) FOR TWO DISTINCT SANCTIONS THAT
ARE APPLICABLE FOR PERSONS RELEASED PURSUANT TO SECTION 3142 [FN118] WHO
VIOLATE A CONDITION OF THEIR RELEASE-- REVOCATION OF RELEASE AND AN ORDER
OF DETENTION, AND A PROSECUTION FOR CONTEMPT OF COURT. ONE OF THE
CRITICISMS OF THE BAIL REFORM ACT HAS BEEN ITS FAILURE TO PROVIDE ADEQUATE
SANCTIONS FOR VIOLATION OF RELEASE CONDITIONS; SECTION 3148 PROVIDES SUCH
SANCTIONS.

SUBSECTION (B) SETS OUT THE PROCEDURE FOR REVOCATION OF RELEASE. SPECIFIC
PROVISIONS FOR REVOCATION OF RELEASE ARE NEW TO FEDERAL BAIL *35 **3218
LAW, ALTHOUGH A SIMILAR PROVISION EXISTS IN THE DISTRICT OF COLUMBIA CODE.
[FN119] THE COMMITTEE HAS RECEIVED TESTIMONY RECOMMENDING SUCH A
PROVISION, [FN120] AND HAS ADOPTED THE CONCEPT. [FN121] REVOCATION IS
BASED UPON A BETRAYAL OF TRUST BY THE PERSON RELEASED BY THE COURT ON
CONDITIONS THAT WERE TO ASSURE BOTH HIS APPEARANCE AND THE SAFETY OF THE
COMMUNITY. IT SHOULD BE NOTED THAT, AS ALL PERSONS ARE RELEASED UNDER THE
MANDATORY CONDITION UNDER SECTIONS 3142(B) AND 3142(C)(1) THAT THEY NOT
COMMIT A FEDERAL, STATE, OR LOCAL CRIME DURING THE PERIOD OF RELEASE,
ESTABLISHMENT OF PROBABLE CAUSE THAT A CRIME HAS BEEN COMMITTED WHILE A
PERSON WAS RELEASED IS SUFFICIENT TO TRIGGER THE REVOCATION PROCEDURE OF
SECTION 3148, AS IS A VIOLATION OF ANY OF THE DISCRETIONARY RELEASE
CONDITIONS SET FOR THE DEFENDANT PURSUANT TO SECTION 3142(C)(2).

THE ATTORNEY FOR THE GOVERNMENT CAN INITIATE THE REVOCATION PROCEEDING
BY FILING A MOTION TO THAT EFFECT WITH THE COURT. A JUDICIAL OFFICER MAY
THEN ISSUE AN ARREST WARRANT AND HAVE THE PERSON BROUGHT BEFORE THE
COURT IN THE DISTRICT IN WHICH HIS ARREST WAS ORDERED FOR A REVOCATION
HEARING. AN ORDER OF REVOCATION AND DETENTION WILL ISSUE AT THIS HEARING
IF THE COURT FINDS, FIRST, THAT THERE IS EITHER PROBABLE CAUSE TO BELIEVE
THAT THE PERSON HAS COMMITTED A FEDERAL, STATE, OR LOCAL CRIME WHILE ON
RELEASE OR CLEAR AND CONVINCING EVIDENCE THAT THE PERSON HAS VIOLATED ANY
OTHER CONDITION OF HIS RELEASE; AND, SECOND, THAT EITHER NO CONDITION OR
COMBINATION OF CONDITIONS CAN BE SET THAT WILL ASSURE THAT THE PERSON
WILL NOT FLEE OR POSE A DANGER TO THE SAFETY OR ANY OTHER PERSON OR THE
COMMUNITY OR THE PERSON WILL NOT ABIDE BY REASONABLE CONDITIONS. THIS
LATTER PROVISION IS INTENDED TO REACH THE SITUATION IN WHICH A DEFENDANT
CONTINUOUSLY FLOUTS THE COURT BY DISOBEYING CONDITIONS SUCH AS
RESTRICTIONS ON HIS ASSOCIATION OR TRAVEL, AND IN WHICH IT IS CLEAR THAT HE
WILL CONTINUE TO DO SO. IF THE COURT FINDS THAT THERE ARE CONDITIONS THAT
WILL ASSURE BOTH APPEARANCE AND SAFETY AND THAT THE PERSON WILL ABIDE BY
SUCH CONDITIONS, HE IS TO BE RELEASED PURSUANT TO SECTION 3142 ON
APPROPRIATE CONDITIONS, WHICH MAY BE AN AMENDED VERSION OF THE EARLIER
CONDITIONS.

IN TESTIMONY BEFORE THE COMMITTEE, THE DEPARTMENT OF JUSTICE RECOMMENDED
THAT REVOCATION OF RELEASE BE REQUIRED IF THE PERSON COMMITTED ANOTHER
SERIOUS CRIME WHILE ON RELEASE. [FN122] THE COMMISSION OF A SERIOUS CRIME
BY A RELEASED PERSON IS PLAINLY INDICATIVE OF HIS INABILITY TO CONFORM TO
ONE OF THE MOST BASIC CONDITIONS OF HIS RELEASE, I.E. THAT HE ABIDE BY THE
LAW, AND OF THE DANGER HE POSES TO OTHER PERSONS AND THE COMMUNITY,
FACTORS WHICH SECTION 3148 RECOGNIZES ARE APPROPRIATE BASES FOR THE
REVOCATION OF RELEASE. NONETHELESS, THERE MAY BE CASES IN WHICH A
DEFENDANT MAY BE ABLE TO DEMONSTRATE THAT, ALTHOUGH THERE IS PROBABLE



CAUSE TO BELIEVE THAT HE HAS COMMITTED A SERIOUS CRIME WHILE ON RELEASE,
THE NATURE OR CIRCUMSTANCES OF THE CRIME ARE SUCH THAT REVOCATION OF
RELEASE IS NOT APPROPRIATE. THUS, WHILE THE COMMITTEE IS OF THE VIEW THAT
COMMISSION *36 **3219 OF A FELONY DURING THE PERIOD OF RELEASE GENERALLY
SHOULD RESULT IN THE REVOCATION OF THE PERSON'S RELEASE, IT CONCLUDED THAT
THE DEFENDANT SHOULD NOT BE FORECLOSED FROM THE OPPORTUNITY TO PRESENT
TO THE COURT EVIDENCE INDICATING THAT THIS SANCTION IS NOT MERITED.
HOWEVER, THE ESTABLISHMENT OF PROBABLE CAUSE TO BELIEVE THAT THE
DEFENDANT HAS COMMITTED A SERIOUS CRIME WHILE ON RELEASE CONSTITUTES
COMPELLING EVIDENCE THAT THE DEFENDANT POSES A DANGER TO THE COMMUNITY,
AND, ONCE SUCH PROBABLE CAUSE IS ESTABLISHED, IT IS APPROPRIATE THAT THE
BURDEN REST ON THE DEFENDANT TO COME FORWARD WITH EVIDENCE INDICATING
THAT THIS CONCLUSION IS NOT WARRANTED IN HIS CASE. THEREFORE, THE
COMMITTEE HAS PROVIDED IN SECTION 3148(B) THAT IF THERE IS PROBABLE CAUSE
TO BELIEVE THAT THE PERSON HAS COMMITTED A FEDERAL, STATE, OR LOCAL FELONY
WHILE ON RELEASE, A REBUTTABLE PRESUMPTION ARISES THAT NO CONDITION OR
COMBINATION OF CONDITIONS WILL ASSURE THAT THE PERSON WILL NOT POSE A
DANGER TO THE SAFETY OF ANY OTHER PERSON OR THE COMMUNITY.

SUBSECTION (C) EMPHASIZES THAT THE COURT MAY IMPOSE CONTEMPT SANCTIONS IF
THE PERSON HAS VIOLATED A CONDITION OF HIS RELEASE. THIS CARRIES FORWARD
THE PROVISIONS OF EXISTING 18 U.S.C. 3151.

SECTION 3149. SURRENDER OF AN OFFENDER BY A SURETY

EXCEPT FOR MINOR WORD CHANGES, THIS PROVISION IS IDENTICAL TO 18 U.S.C.
3142. THE SECTION PROVIDES THAT IN CASES WHERE A PERSON IS RELEASED ON
AN APPEARANCE BOND WITH A SURETY, SUCH PERSON MAY BE ARRESTED BY HIS
SURETY AND DELIVERED TO A UNITED STATES MARSHAL AND BROUGHT BEFORE THE
COURT. THE PERSON SO RETURNED WILL BE RETAINED IN CUSTODY UNTIL
RELEASED PURSUANT TO THIS CHAPTER OR UNDER OTHER PROVISIONS OF LAW.
THE LANGUAGE IS AMENDED TO DELETE AS OUTMODED THE AUTHORITY OF THE
SURETY TO REQUEST DETENTION OF THE DEFENDANT, AND TO SUBSTITUTE A
REQUIREMENT THAT THE JUDGE DETERMINE WHETHER TO REVOKE RELEASE IN
ACCORD WITH SECTION 3148.

SECTION 3150. APPLICABILITY TO A CASE REMOVED FROM A STATE COURT

THIS SECTION SPECIFIES THAT THE RELEASE PROVISIONS OF NEW CHAPTER 207 OF
TITLE 18, UNITED STATES CODE, ARE TO APPLY TO A CASE REMOVED TO A FEDERAL
COURT FROM A STATE COURT. CURRENT 18 U.S.C. 3144, RELATING TO DETENTION
OF A STATE PRISONER WHOSE CASE IS BEFORE THE UNITED STATES SUPREME
COURT, IS DELETED. IT IS EXPECTED THAT DECISIONS ON RELEASE IN SUCH CASES
WILL ORDINARILY BE MADE BY THE STATE COURTS UNDER STATE LAW.

*37 **3220 TITLE-- SENTENCING REFORM

GENERAL STATEMENT

TITLE 11 OF S. 1762 AND S. 668, A SEPARATE BILL IDENTICAL IN LANGUAGE EXCEPT
FOR TECHNICAL CHANGES ALSO REPORTED TO THE SENATE ON AUGUST 4, 1983,
REPRESENT THE FIRST COMPREHENSIVE SENTENCING LAW FOR THE FEDERAL
SYSTEM. THEY ARE THE CULMINATION OF A REFORM EFFORT BEGUN MORE THAN A
DECADE AGO BY THE NATIONAL COMMISSION ON REFORM OF FEDERAL CRIMINAL



LAWS [FN123] AND CHAMPIONED IN RECENT YEARS BY FORMER UNITED STATES
DISTRICT JUDGES MARVIN E. FRANKEL AND HAROLD R. TYLER, DEAN NORVAL
MORRIS OF THE UNIVERSITY OF CHICAGO LAW SCHOOL, PROFESSOR ALAN
DERSHOWITZ OF HARVARD LAW SCHOOL, AND NUMEROUS OTHERS, INCLUDING
SENATORS JOHN L. MCCLELLAN, ROMAN L. HRUSKA, EDWARD M. KENNEDY, STROM
THURMOND, AND JOSEPH BIDEN. AFTER EXTENSIVE HEARINGS ON THE NATIONAL
COMMISSION'S FINAL REPORT AND OTHER PROPOSALS, WHICH RESULTED IN
FURTHER REFINEMENT OF THE PROPOSALS, COMPREHENSIVE SENTENCING REFORM
PROVISIONS WERE INCLUDED IN S. 1437, AS REPORTED IN THE 95TH CONGRESS BY
THIS COMMITTEE (S. REPT. NO. 95-605) AND OVERWHELMINGLY PASSED BY THE
SENATE ON JANUARY 30, 1978. THESE COMPREHENSIVE SENTENCING PROVISIONS
WERE CARRIED FORWARD IN S. 1722 (S. REPT. NO. 96-553) IN THE 96TH CONGRESS
AND IN S. 1630 (S. REPT. NO. 97-307) IN THE 97TH CONGRESS, BOTH OF WHICH
WERE REPORTED WITH NEARLY UNANIMOUS VOTES BY THE COMMITTEE, WITH
FURTHER REFINEMENTS RESULTING FROM ADDITIONAL RESEARCH AND
SUGGESTIONS RECEIVED BY THE COMMITTEE SINCE S. 1437 WAS PASSED. THE
PROPOSALS RECEIVED THE STRONG ENDORSEMENT OF THE ATTORNEY GENERAL'S
TASK FORCE ON VIOLENT CRIME [FN124] AND WERE INCLUDED IN S. 2572 AS
PASSED BY THE SENATE ON SEPTEMBER 30, 1982, BY A VOTE OF 95 TO 1, AND
ADDED TO H.R. 3963.

ON MARCH 3, 1983, SENATOR KENNEDY INTRODUCED S. 668-- THE 'SENTENCING
REFORM ACT OF 1983.' [FN125] ON MARCH 16, 1983, SENATORS THURMOND AND
LAXALT INTRODUCED S. 829 ON BEHALF OF THE ADMINISTRATION, A SIXTEEN-TITLE
BILL THAT PROPOSED IN TITLE Il SUBSTANTIALLY IDENTICAL SENTENCING
PROVISIONS TO THOSE IN S. 668. FIVE DAYS OF HEARINGS BY THE SUBCOMMITTEE
ON CRIMINAL LAW WERE HELD ON A NUMBER OF CRIME PROPOSALS, INCLUDING S.
668 AND S. 829. [FN126] ONE OF THE DAYS, CHAIRED BY SENATOR KENNEDY,
FOCUSED EXCLUSIVELY ON SENTENCING REFORM AND THE REACTION OF VICTIMS
OF VIOLENT CRIME TO SENTENCES IMPOSED UNDER CURRENT PRACTICES.

*38 **3221 ATTORNEY GENERAL WILLIAM FRENCH SMITH IN HIS FIRST
APPEARANCE BEFORE THE SENATE COMMITTEE ON THE JUDICIARY CONCERNING
MAJOR CRIME LEGISLATION NOTED THE IMPORTANCE OF, AND COMMITTED THE
SUPPORT OF THE CURRENT ADMINISTRATION TO, MAJOR SENTENCING REFORM:
[FN127]

OF THE IMPROVEMENTS (UNDER CONSIDERATION BY THE COMMITTEE) * * *
PERHAPS THE MOST IMPORTANT ARE THOSE RELATED TO SENTENCING CRIMINAL
OFFENDERS. THESE PROVISIONS INTRODUCE A TOTALLY NEW AND COMPREHENSIVE
SENTENCING SYSTEM THAT IS BASED UPON A COHERENT PHILOSOPHY. THEY RELY
UPON DETAILED GUIDELINES FOR SENTENCING SIMILARLY SITUATED OFFENDERS IN
ORDER TO PROVIDE FOR A GREATER CERTAINTY AND UNIFORMITY IN SENTENCING.
IN THE FEDERAL SYSTEM TODAY, CRIMINAL SENTENCING 1S BASED LARGELY ON AN
OUTMODED REHABILITATION MODEL. THE JUDGE IS SUPPOSED TO SET THE
MAXIMUM TERM OF IMPRISONMENT AND THE PAROLE COMMISSION IS TO
DETERMINE WHEN TO RELEASE THE PRISONER BECAUSE HE IS 'REHABILITATED.' YET
ALMOST EVERYONE INVOLVED IN THE CRIMINAL JUSTICE SYSTEM NOW DOUBTS
THAT REHABILITATION CAN BE INDUCED RELIABLY IN A PRISON SETTING, AND IT IS
NOW QUITE CERTAIN THAT NO ONE CAN REALLY DETECT WHETHER OR WHEN A
PRISONER IS REHABILITATED. SINCE THE SENTENCING LAWS HAVE NOT BEEN
REVISED TO TAKE THIS INTO ACCOUNT, EACH JUDGE IS LEFT TO APPLY HIS OWN
NOTIONS OF THE PURPOSES OF SENTENCING. AS A RESULT, EVERY DAY FEDERAL
JUDGES METE OUT AN UNJUSTIFIABLY WIDE RANGE OF SENTENCES TO OFFENDERS
WITH SIMILAR HISTORIES, CONVICTED OF SIMILAR CRIMES, COMMITTED UNDER
SIMILAR CIRCUMSTANCES. ONE OFFENDER MAY RECEIVE A SENTENCE OF
PROBATION, WHILE ANOTHER-- CONVICTED OF THE VERY SAME CRIME AND
POSSESSING A COMPARABLE CRIMINAL HISTORY-- MAY BE SENTENCED TO A
LENGTHY TERM OF IMPRISONMENT. EVEN TWO SUCH OFFENDERS WHO ARE



SENTENCED TO TERMS OF IMPRISONMENT FOR SIMILAR OFFENSES MAY RECEIVE
WIDELY DIFFERING PRISON RELEASE DATES; ONE MAY BE SENTENCED TO A
RELATIVELY SHORT TERM AND BE RELEASED AFTER SERVING MOST OF THE
SENTENCE, WHILE THE OTHER MAY BE SENTENCED TO A RELATIVELY LONG TERM
BUT BE DENIED PAROLE INDEFINITELY. [FN128]

THESE DISPARITIES, WHETHER THEY OCCUR AT THE TIME OF THE INITIAL
SENTENCING OR AT THE PAROLE STAGE, CAN BE TRACED DIRECTLY TO THE
UNFETTERED DISCRETION THE LAW CONFERS ON THOSE JUDGES AND PAROLE
AUTHORITIES RESPONSIBLE FOR IMPOSING AND IMPLEMENTING THE SENTENCE.
THIS SWEEPING DISCRETION FLOWS FROM THE LACK OF ANY STATUTORY GUIDANCE
OR REVIEW PROCEDURES TO WHICH COURTS AND PAROLE BOARDS MIGHT LOOK.
[FN129] THESE PROBLEMS ARE COMPOUNDED BY THE FACT THAT THE SENTENCING
JUDGES AND PAROLE OFFICIALS ARE CONSTANTLY SECOND-GUESSING *39 **3222
EACH OTHER, AND, AS A RESULT, PRISONERS AND THE PUBLIC ARE SELDOM
CERTAIN ABOUT THE REAL SENTENCE A DEFENDANT WILL SERVE.

IN ORDER TO ALLEVIATE THESE PROBLEMS, THE COMMITTEE SET SEVERAL GOALS
THAT IT BELIEVES ANY SENTENCING REFORM LEGISLATION SHOULD MEET.

FIRST, SENTENCING LEGISLATION SHOULD CONTAIN A COMPREHENSIVE AND
CONSISTENT STATEMENT OF THE FEDERAL LAW OF SENTENCING, SETTING FORTH
THE PURPOSES TO BE SERVED BY THE SENTENCING SYSTEM AND A CLEAR
STATEMENT OF THE KINDS AND LENGTHS OF SENTENCES AVAILABLE FOR FEDERAL
OFFENDERS.

SECOND, IT SHOULD ASSURE THAT SENTENCES ARE FAIR BOTH TO THE OFFENDER
AND TO SOCIETY, AND THAT SUCH FAIRNESS IS REFLECTED BOTH IN THE
INDIVIDUAL CASE AND IN THE PATTERN OF SENTENCES IN ALL FEDERAL CRIMINAL
CASES.

THIRD, IT SHOULD ASSURE THAT THE OFFENDER, THE FEDERAL PERSONNEL
CHARGED WITH IMPLEMENTING THE SENTENCE, AND THE GENERAL PUBLIC ARE
CERTAIN ABOUT THE SENTENCE AND THE REASONS FOR IT.

FOURTH, IT SHOULD ASSURE THE AVAILABILITY OF A FULL RANGE OF SENTENCING
OPTIONS FROM WHICH TO SELECT THE MOST APPROPRIATE SENTENCE IN A
PARTICULAR CASE.

FIFTH, IT SHOULD ASSURE THAT EACH STAGE OF THE SENTENCING AND
CORRECTIONS PROCESS, FROM THE IMPOSITION OF SENTENCE BY THE JUDGE, AND
AS LONG AS THE OFFENDER REMAINS WITHIN THE CRIMINAL JUSTICE SYSTEM, IS
GEARED TOWARD THE SAME GOALS FOR THE OFFENDER AND FOR SOCIETY.
UNFORTUNATELY, CURRENT FEDERAL LAW FAILS TO ACHIEVE ANY OF THESE GOALS.
EACH PARTICIPANT IN THE PROCESS, FROM THE COURTS THROUGH THE PROBATION
AND PAROLE SYSTEMS, DOES THE BEST IT CAN WITH THE LEGISLATIVE TOOLS AT
HAND, BUT NONE IS ABLE TO REACH THESE GOALS WITHOUT SUBSTANTIAL
SENTENCING REFORM LEGISLATION.

FOLLOWING IS A BRIEF DESCRIPTION OF CURRENT SENTENCING LAW AND THE
ATTEMPTS OF THE FEDERAL CRIMINAL JUSTICE SYSTEM TO AMELIORATE THE
PROBLEMS CAUSED BY THAT LAW. THAT DESCRIPTION IS FOLLOWED BY A SUMMARY
OF THE SENTENCING REFORM PROPOSALS IN THE BILL, AS REPORTED, AND A
DISCUSSION OF HOW THOSE PROPOSALS WILL ACHIEVE THE GOALS SET BY THE
COMMITTEE. MORE DETAILED DESCRIPTIONS OF CURRENT LAW AND THE
SENTENCING PROVISIONS ARE CONTAINED IN THE SECTION-BY- SECTION ANALYSIS.

CURRENT FEDERAL SENTENCING LAW

1. LACK OF COMPREHENSIVENESS AND CONSISTENCY

CURRENT FEDERAL LAW CONTAINS NO GENERAL SENTENCING PROVISION. INSTEAD,
CURRENT LAW SPECIFIES THE MAXIMUM TERM OF IMPRISONMENT AND THE
MAXIMUM FINE FOR EACH FEDERAL OFFENSE IN THE SECTION THAT DESCRIBES THE



OFFENSE. [FN130] THESE MAXIMUMS ARE USUALLY PRESCRIBED WITH LITTLE
REGARD FOR THE RELATIVE SERIOUSNESS OF THE OFFENSE AS COMPARED TO
SIMILAR OFFENSES. [FN131]

*40 **3223 CURRENT LAW ALSO CONTAINS SEVERAL SPECIALIZED SENTENCING
STATUTES THAT ARE EACH APPLICABLE TO NARROW CLASSES OF OFFENDERS--
OFFENDERS BETWEEN THE AGES OF 18 AND 22, [FN132] OFFENDERS BETWEEN 22
AND 26, [FN133] NONVIOLENT OFFENDERS WHO ARE DRUG ADDICTS, [FN134]
OFFENDERS WHO ARE 'DANGEROUS SPECIAL OFFENDERS,' [FN135] AND OFFENDERS
WHO ARE 'DANGEROUS SPECIAL DRUG OFFENDERS.' [FN136] OTHER CATEGORIES OF
OFFENDERS THAT MIGHT JUST AS LOGICALLY BE COVERED BY SPECIALIZED
STATUTES ARE LEFT UNDIFFERENTIATED.

THE SENTENCING PROVISIONS OF CURRENT LAW WERE ORIGINALLY BASED ON A
REHABILITATION MODEL IN WHICH THE SENTENCING JUDGE WAS EXPECTED TO
SENTENCE A DEFENDANT TO A FAIRLY LONG TERM OF IMPRISONMENT. THE
DEFENDANT WAS ELIGIBLE FOR RELEASE ON PAROLE AFTER SERVING ONE-THIRD OF
HIS TERM. THE PAROLE COMMISSION WAS CHARGED WITH SETTING HIS RELEASE
DATE IF IT CONCLUDED THAT HE WAS SUFFICIENTLY REHABILITATED. [FN137] AT
PRESENT, THE CONCEPTS OF INDETERMINATE SENTENCING AND PAROLE RELEASE
DEPEND FOR THEIR JUSTIFICATION EXCLUSIVELY UPON THIS MODEL OF 'COERCIVE'
REHABILITATION-- THE THEORY OF CORRECTION THAT TIES PRISON RELEASE DATES
TO THE SUCCESSFUL COMPLETION OF CERTAIN VOCATIONAL, EDU ATIONAL, AND
COUNSELING PROGRAMS WITHIN THE PRISONS.

RECENT STUDIES SUGGEST THAT THIS APPROACH HAS FAILED, [FN138] AND MOST
SENTENCING JUDGES AS WELL AS THE PAROLE COMMISSION AGREE THAT THE
REHABILITATION MODEL IS NOT AN APPROPRIATE BASIS FOR SENTENCING
DECISIONS. [FN139] WE KNOW TOO LITTLE ABOUT HUMAN BEHAVIOR TO BE ABLE
TO REHABILITATE INDIVIDUALS ON A ROUTINE BASIS OR EVEN TO DETERMINE
ACCURATELY WHETHER OR WHEN A PARTICULAR PRISONER HAS BEEN
REHABILITATED. UNTIL THE PRESENT SENTENCING STATUTES ARE CHANGED,
HOWEVER, JUDGES AND THE PAROLE COMMISSION ARE LEFT TO EXERCISE THEIR
DISCRETION TO CARRY OUT WHAT EACH BELIEVES TO BE THE PURPOSES OF
SENTENCING.

*41 **3224 2. DISPARITY AND UNCERTAINTY IN CURRENT FEDERAL

SENTENCING

A. PRACTICES OF THE FEDERAL JUDICIARY

THE ABSENCE OF A COMPREHENSIVE FEDERAL SENTENCING LAW AND OF
STATUTORY GUIDANCE ON HOW TO SELECT THE APPROPRIATE SENTENCING OPTION
CREATES INEVITABLE DISPARITY IN THE SENTENCES WHICH COURTS IMPOSE ON
SIMILARLY SITUATED DEFENDANTS. [FN140] THIS OCCURS IN SENTENCES HANDED
DOWN BY JUDGES IN THE SAME DISTRICT AND BY JUDGES FROM DIFFERENT
DISTRICTS AND CIRCUITS IN THE FEDERAL SYSTEM. [FN141] ONE JUDGE MAY
IMPOSE A RELATIVELY LONG PRISON TERM TO REHABILITATE OR INCAPACITATE THE
OFFENDER. ANOTHER JUDGE, UNDER SIMILAR CIRCUMSTANCES, MAY SENTENCE THE
DEFENDANT TO A SHORTER PRISON TERM SIMPLY TO PUNISH HIM, OR THE JUDGE
MAY OPT FOR THE IMPOSITION OF A TERM OF PROBATION IN ORDER TO
REHABILITATE HIM. [FN142]

FOR EXAMPLE, IN 1974, THE AVERAGE FEDERAL SENTENCE FOR BANK ROBBERY WAS
ELEVEN YEARS, BUT IN THE NORTHERN DISTRICT OF ILLINOIS IT WAS ONLY FIVE
AND ONE-HALF YEARS. SIMILAR DISCREPANCIES IN FEDERAL SENTENCES FOR A
NUMBER OF DIFFERENT OFFENSES WERE FOUND IN A LANDMARK STUDY BY THE
UNITED STATES ATTORNEY'S OFFICE FOR THE SOUTHERN DISTRICT OF NEW YORK.



[FN143] FURTHER PROBATIVE EVIDENCE MAY BE DERIVED FROM ANOTHER 1974
STUDY IN WHICH FIFTY FEDERAL DISTRICT COURT JUDGES FROM THE SECOND
CIRCUIT WERE GIVEN TWENTY IDENTICAL FILES DRAWN FROM ACTUAL CASES AND
WERE ASKED TO INDICATE WHAT SENTENCE THEY WOULD IMPOSE ON EACH
DEFENDANT. [FN144] THE VARIATIONS IN THE JUDGES' PROPOSED SENTENCES IN
EACH CASE WERE ASTOUNDING, AS SHOWN IN THE FOLLOWING CHART:

**3225 *42 2D CIRCUIT SENTENCING STUDY

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
*43 **3226 2D CIRCUIT SENTENCING STUDY

*44 **3227 IN ONE EXTORTION CASE, FOR EXAMPLE, THE RANGE OF SENTENCES
VARIED FROM TWENTY YEARS IMPRISONMENT AND A $65,000 FINE TO THREE YEARS
IMPRISONMENT AND NO FINE. [FN145]

THE FINDINGS OF THE SECOND CIRCUIT STUDY HAVE BEEN RECONFIRMED IN A
STUDY PERFORMED FOR THE DEPARTMENT OF JUSTICE IN WHICH 208 ACTIVE
FEDERAL JUDGES SPECIFIED THE SENTENCES THEY WOULD IMPOSE IN 16
HYPOTHETICAL CASES, 8 BANK ROBBERY CASES, AND 8 FRAUD CASES. IN ONLY 3 OF
THE 16 CASES WAS THERE A UNANIMOUS AGREEMENT TO IMPOSE A PRISON TERM.
EVEN WHERE MOST JUDGES AGREED THAT A PRISON TERM WAS APPROPRIATE,
THERE WAS A SUBSTANTIAL VARIATION IN THE LENGTHS OF PRISON TERMS
RECOMMENDED. [FN146] IN ONE FRAUD CASE IN WHICH THE MEAN PRISON TERM
WAS 8.5 YEARS, THE LONGEST TERM WAS LIFE IN PRISON. IN ANOTHER CASE THE
MEAN PRISON TERM WAS 1.1 YEARS, YET THE LONGEST PRISON TERM
RECOMMENDED WAS 15 YEARS. [FN147]

THE STUDY ALSO CONCLUDED THAT, WHILE 45 PERCENT OF THE VARIANCE IN
SENTENCES FOR HYPOTHETICAL CASES WAS ATTRIBUTABLE TO DIFFERENCES IN
OFFENSE AND OFFENDER CHARACTERISTICS, 21 PERCENT WAS DIRECTLY
ATTRIBUTABLE TO THE FACT THAT SOME JUDGES TEND TO GIVE GENERALLY TOUGH
OR GENERALLY LENIENT SENTENCES, [FN148] AND 22 PERCENT OF THE VARIATION
WAS ATTRIBUTABLE TO INTERACTIONS BETWEEN THE 'JUDGE FAVOR' AND OTHER
FACTORS. FOR EXAMPLE, SOME JUDGES SENTENCE MORE HARSHLY FOR A
PARTICULARLY OFFENSE THAN OTHER JUDGES EVEN THOUGH THEY DO NOT
SENTENCE MORE HARSHLY OVERALL, AND SOME JUDGES SENTENCE RELATIVELY
MORE HARSHLY THAN OTHER JUDGES IF THE DEFENDANT HAS A PRIOR RECORD.
[FN149]

FOLLOWING IS THE TABLE FROM THE REPORT SHOWING THE DIFFERENCES IN
DECISIONS WHETHER TO INCARCERATE AND THE LENGTH OF INCARCERATION:
EXHIBIT 111-8.-- SUMMARY OF JUDGES' SENTENCING

RECOMMENDATIONS FOR THE 16 SCENARIOS

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
*45 **3228 EXHIBIT 111-8.-- SUMMARY OF JUDGES'S SENTENCING
RECOMMENDATIONS FOR THE 16 SCENARIOS-- CONTINUED

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
IN ADDITION, AS INDICATED IN THE FOLLOWING CHART, A STUDY OF THE TWO
DISTRICTS IN EACH OF THE 11 FEDERAL JUDICIAL CIRCUITS THAT SENTENCED THE
GREATEST NUMBER OF OFFENDERS IN 1972 FOR A SELECTED GROUP OF OFFENSES
SHOWS WIDESPREAD SENTENCING DISPARITY:

TABLE 1.-- AVERAGE SENTENCE LENGTH FOR SELECTED OFFENSES,

IN 1972

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
THE COMMITTEE FINDS THAT THIS RESEARCH MAKES CLEAR THAT VARIATION IN
OFFENSE AND OFFENDER CHARACTERISTICS DOES NOT ACCOUNT FOR MOST OF THE
DISPARITY. [FN150]

SENTENCING DISPARITIES THAT ARE NOT JUSTIFIED BY DIFFERENCES AMONG
OFFENSES OR OFFENDERS ARE UNFAIR BOTH TO OFFENDERS AND TO THE PUBLIC. A
SENTENCE THAT IS UNJUSTIFIABLY HIGH COMPARED TO SENTENCES FOR SIMILARLY
SITUATED OFFENDERS IS CLEARLY UNFAIR TO THE OFFENDER; A SENTENCE *46



**3229 THAT IS UNJUSTIFIABLY LOW IS JUST AS PLAINLY UNFAIR TO THE PUBLIC.
SUCH SENTENCES ARE UNFAIR IN MORE SUBTLE WAYS AS WELL. SENTENCES THAT
ARE DISPROPORTIONATE TO THE SERIOUSNESS OF THE OFFENSE CREATE A
DISRESPECT FOR THE LAW. SENTENCES THAT ARE TOO SEVERE CREATE
UNNECESSARY TENSIONS AMONG INMATES AND ADD TO DISCIPLINARY PROBLEMS
IN THE PRISONS. [FN151]

B. POLICIES AND PRACTICES OF THE PAROLE COMMISSION

IN RESPONSE TO THE LACK OF CONSISTENCY APPARENT IN THE PRISON SENTENCES
IMPOSED BY THE FEDERAL COURTS, THE PAROLE COMMISSION, IN TURN, RELEASES
PRISONERS ACCORDING TO ITS VIEW OF THE APPROPRIATE TERM OF
IMPRISONMENT. IN RECENT YEARS, THE PAROLE COMMISSION HAS ATTEMPTED TO
PERFORM ITS FUNCTION WITH TWO GOALS IN MIND: FIRST, IT HAS SOUGHT TO
REDUCE UNWARRANTED DISPARITY IN JUDICIALLY IMPOSED PRISON TERMS BY
UTILIZING PAROLE GUIDELINES [FN152] THAT RECOMMEND APPROPRIATE PERIODS
OF INCARCERATION FOR DIFFERENT OFFENSES AND OFFENDER CHARACTERISTICS.
SECOND, IT HAS SOUGHT TO INCREASE CERTAINTY IN PRISON RELEASE DATES BY
SETTING A 'PRESUMPTIVE RELEASE DATE' IN MOST CASES WITHIN A FEW MONTHS
OF COMMENCEMENT OF THE TERM OF IMPRISONMENT. [FN153]

BY DIVIDING THE SENTENCING AUTHORITY BETWEEN THE JUDGE AND THE PAROLE
COMMISSION, HOWEVER, CURRENT LAW ACTUALLY PROMOTES DISPARITY AND
UNCERTAINTY. FIRST, THE DANGERS OF AN UNFETTERED EXERCISE OF DISCRETION
CAN OCCUR AT THE TIME THAT AN OFFENDER IS RELEASED ON PAROLE AS WELL AS
AT THE INITIAL SENTENCING. FOR THIS REASON, ANY COMPREHENSIVE PLAN FOR
REFORM SHOULD (1) TAKE INTO ACCOUNT THE DIVISION OF AUTHORITY THAT
CURRENTLY EXISTS BETWEEN THE SENTENCING JUDGE AND THE PAROLE
COMMISSION, (2) CONSOLIDATE THAT AUTHORITY, AND (3) DEVELOP A SYSTEM OF
SENTENCING WHEREBY THE OFFENDER, THE VICTIM, AND SOCIETY ALL KNOW THE
PRISON RELEASE DATE AT THE TIME OF THE INITIAL SENTENCING BY THE COURT,
SUBJECT TO MINOR ADJUSTMENTS BASED ON PRISON BEHAVIOR CALLED 'GOOD
TIME.' [FN154]

SECOND, THE EXISTENCE OF THE PAROLE COMMISSION INVITES JUDICIAL
FLUCTUATION BY ENCOURAGING JUDGES TO KEEP THE AVAILABILITY OF PAROLE IN
MIND WHEN THEY SENTENCE OFFENDERS. [FN155] SENTENCING JUDGES, TRYING TO
ANTICIPATE WHAT THE PAROLE COMMISSION WILL DO, UNDOUBTEDLY ARE TEMPTED
TO SENTENCE A DEFENDANT ON THE BASIS OF WHEN THEY BELIEVE THE PAROLE
COMMISSION WILL RELEASE HIM. [FN156] IN DOING SO, SOME JUDGES *47
**3230 DELIBERATELY IMPOSE SENTENCES ABOVE THE PAROLE GUIDELINES,
LEAVING THE PAROLE COMMISSION TO SET THE PRESUMPTIVE RELEASE DATE.
OTHER JUDGES IMPOSE SENTENCES CONSISTENT WITH OR BELOW THE GUIDELINES
IN ORDER TO RETAIN CONTROL OVER THE RELEASE DATE. [FN157]

A FEW EXAMPLES MAY BE HELPFUL TO CLARIFY THIS AND THE FOLLOWING
DISCUSSION. SUPPOSE THE PAROLE GUIDELINES PRESCRIBE A RANGE OF FORTY TO
FIFTY-TWO MONTHS OF TIME TO BE SERVED FOR A GIVEN OFFENSE. THIS
PRESCRIPTION IS BASED UPON THE OFFENSE AND OFFENDER CHARACTERISTICS
PRESENT IN THE PARTICULAR CASE. SUPPOSE FURTHER THAT THE OFFENSE CARRIES
A STATUTORY MAXIMUM PRISON SENTENCE OF TWENTY YEARS. THE JUDGE
SENTENCES THE OFFENDER TO A TERM OF THREE YEARS IMPRISONMENT. BY
STATUTE, THE PRISONER IS ELIGIBLE FOR PAROLE AFTER SERVING ONE-THIRD OF
HIS SENTENCE (ONE YEAR), [FN158] AND MAY NOT SERVE MORE THAN THE
MAXIMUM (THREE YEARS) FOR THAT CONVICTION. [FN159] THE PAROLE GUIDELINES
FIGURE (FORTY TO FIFTY-TWO MONTHS) NEVER COMES INTO PLAY, AND THE
COMMISSION IS POWERLESS TO MAKE THIS PARTICULAR SENTENCE CONFORM TO
THE GENERALLY APPLIED TERM PRESCRIBED BY THE GUIDELINES. IN SUCH CASES



THE PAROLE COMMISSION GENERALLY WILL NOT PAROLE THE PRISONER; THUS, HE
SERVES THE MAXIMUM SENTENCE LESS GOOD TIME. [FN160]

IN THE THIRD EXAMPLE, THE JUDGE SENTENCES THE OFFENDER TO A PRISON TERM
OF FIFTEEN YEARS, AND AGAIN THE PAROLE GUIDELINES ARE CIRCUMVENTED. IN
THIS CASE THE PRISONER WILL NOT BE ELIGIBLE FOR PAROLE UNTIL HE SERVES
ONE-THIRD OF HIS SENTENCE (FIVE YEARS) UNLESS THE JUDGE SPECIFIES THAT
THE PRISONER SHOULD BE ELIGIBLE FOR AN EARLIER PAROLE DATE. [FN161] THE
FIVE-YEAR MINIMUM IS ABOVE THE RANGE PRESCRIBED BY THE GUIDELINES. HERE,
THE BEST THAT THE COMMISSION CAN DO TO ELIMINATE SENTENCE DISPARITY IS
TO PAROLE THE PRISONER AS SOON AS HE IS ELIGIBLE, THAT IS, AFTER HE HAS
SERVED FIVE YEARS OF HIS SENTENCE. THESE EXAMPLES MAKE IT CLEAR THAT,
OPERATING UNDER A GUIDELINES SYSTEM, THE PAROLE COMMISSION CANNOT
COMPLETELY ELIMINATE UNWARRANTED SENTENCING DISPARITY IF THE COURTS DO
NOT COOPERATE. IT SHOULD BE ADDED THAT EVEN IF THE COMMISSION
ABANDONED ITS GUIDELINES AND ATTEMPTED MERELY TO CARRY OUT THE COURTS'
INTENTIONS REGARDING OFFENDERS SENTENCED TO IMPRISONMENT, THE CHANCE
OF SUCCESS *48 **3231 WOULD BE SMALL. AT PRESENT, JUDGES NEED NOT
SPECIFY THE REASONS FOR THEIR SENTENCING DECISIONS, AND USUALLY THEY DO
NOT INDICATE THE LENGTH OF TIME THEY EXPECT AN OFFENDER TO SPEND IN
PRISON. THUS, THE COMMISSION SELDOM HAS ENOUGH INFORMATION UPON WHICH
TO BASE A RELEASE DECISION THAT CONFORMS TO THE COURTS' INTENTIONS.

THE PROBLEMS WITH THE PRESENT SYSTEM DO NOT END HERE, HOWEVER. THE
PAROLE GUIDELINES THEMSELVES CONTRIBUTE TO DISPARITY BECAUSE THE
OFFENSES ARE GROUPED ACCORDING TO 'SEVERITY.' OFFENSES ARE RARELY
DISTINGUISHED ACCORDING TO SUCH CHARACTERISTICS AS THE AMOUNT OF HARM
DONE BY THE OFFENSE, THE CRIMINAL SOPHISTICATION OF THE OFFENDER, OR THE
IMPORTANCE OF THE OFFENDER'S ROLE IN AN OFFENSE COMMITTED WITH OTHERS.
[FN162] SIMILARLY, IN CLASSIFYING OFFENDERS ACCORDING TO THEIR CRIMINAL
HISTORIES, THE GUIDELINES MAKE FEW DISTINCTIONS BETWEEN MAJOR AND
MINOR PREVIOUS OFFENSES AND GIVE THE SAME WEIGHT TO ALL BUT VERY OLD
PRIOR OFFENSES. [FN163]

ADDITIONALLY, THE PAROLE GUIDELINES FREQUENTLY FAIL IN PRACTICE TO
ACHIEVE THEIR GOAL OF REDUCING UNWARRANTED SENTENCING DISPARITIES. IN A
RECENT STUDY BY THE GENERAL ACCOUNTING OFFICE, 35 HEARING EXAMINERS OF
THE PAROLE COMMISSION WERE ASKED TO INDICATE THE RELEASE DATE THEY
WOULD SET FOR EACH OF A SAMPLE OF 30 CASES. THE STUDY FOUND SUBSTANTIAL
DISPARITIES IN THE RELEASE DATES. IN 28 OF THE 30 CASES THERE WAS A
VARIATION OF MORE THAN ONE YEAR. [FN164] THE GAO ATTRIBUTED THE
INCONSISTENCIES TO THE LACK OF TRAINING OF HEARING EXAMINERS, WHO ARE
NOT LAWYERS, AND TO WEAKNESSES IN THE GUIDELINES THEMSELVES. [FN165]
NOR CAN THE PAROLE COMMISSION, BY SETTING A PRESUMPTIVE RELEASE DATE
ONCE AN OFFENDER IS WITHIN ITS JURISDICTION, ELIMINATE ENTIRELY THE
UNCERTAINTY INHERENT IN CURRENT SENTENCING PROCEDURES.

AS THE PREVIOUS EXAMPLES MADE CLEAR, A COURT-IMPOSED TERM OF
IMPRISONMENT IN EXCESS OF ONE YEAR FREQUENTLY HAS LITTLE TO DO WITH THE
AMOUNT OF TIME THAT AN OFFENDER WILL SPEND IN PRISON. THE ANNOUNCED
TERM REPRESENTS ONLY THE MAXIMUM LENGTH OF TIME THE OFFENDER MAY SPEND
IN PRISON IF HE EARNS NO GOOD TIME CREDITS [FN166] AND IF THE PAROLE
COMMISSION DOES NOT SET A RELEASE DATE THAT FALLS BEFORE THE DATE OF
EXPIRATION OF THE SENTENCE. [FN167]

*49 **3232 THE PRESUMPTIVE RELEASE DATE SET BY THE COMMISSION IS ALSO
SUBJECT TO CHANGE, HOWEVER. IN A GIVEN CASE THE COMMISSION MAY EITHER
(1) TELL A PRISONER THAT HE WILL BE RELEASED AT THE EXPIRATION OF HIS
SENTENCE LESS GOOD TIME OR (2) SET ANOTHER TENTATIVE RELEASE DATE. IN THE
FIRST CASE, THE DATE OF RELEASE IS SUBJECT TO CONSTANT ADJUSTMENT BY THE
BUREAU OF PRISONS BECAUSE OF THE WITHHOLDING OR FORFEITURE OF ALL OR



PART OF THE GOOD TIME THE PRISONER HAS EARNED FOR COMPLIANCE WITH
INSTITUTIONAL RULES [FN168] AND THE POSSIBLE RESTORATION OF PART OR ALL
OF THAT LOST GOOD TIME AT A LATER DATE. [FN169] ALTERNATIVELY, IF THE
COMMISSION DECIDES TO SET A SEPARATE PRESUMPTIVE RELEASE DATE, IT MAY
MOVE THE DATE FORWARD IN EXCEPTIONAL CASES OR MAY DELAY IT FOR
DISCIPLINARY PROBLEMS IN PRISON. FINALLY, THE COMMISSION MAY ADJUST THE
RELEASE DATE FOR A RULES VIOLATION THAT RESULTED IN THE WITHHOLDING OR
FORFEITURE OF GOOD TIME AND MAY DELAY THE RELEASE DATE EVEN THOUGH THE
BUREAU OF PRISONS RESTORED ALL GOOD TIME LOST FOR THE SAME VIOLATION.
[FN170]

C. CONCLUSION

THESE ACCOUNTS OF THE PRESENT PRACTICES OF THE FEDERAL COURTS AND OF
THE PAROLE COMMISSION CLEARLY INDICATE THAT SENTENCING IN THE FEDERAL
COURTS IS CHARACTERIZED BY UNWARRANTED DISPARITY AND BY UNCERTAINTY
ABOUT THE LENGTH OF TIME OFFENDERS WILL SERVE IN PRISON.

THE LACK OF REASONABLE CONSISTENCY IN THE SENTENCES HANDED DOWN BY THE
COURTS IS DUE IN LARGE PART TO THE LACK OF A COMPREHENSIVE FEDERAL
SENTENCING LAW. FEDERAL STATUTES SHOULD PROVIDE CLEAR GUIDANCE TO
FEDERAL JUDGES ON HOW TO SELECT FROM AMONG THE AVAILABLE ALTERNATIVES
AN APPROPRIATE SENTENCE TO IMPOSE UPON THE PARTICULAR DEFENDANTS
BEFORE THEM. THIS DISPARITY IS FAIR NEITHER TO THE OFFENDERS NOR TO THE
PUBLIC. THE EFFORTS OF THE PAROLE COMMISSION TO ALLEVIATE THIS DISPARITY
UNFORTUNATELY CONTRIBUTE TO A SECOND GRAVE DEFECT OF PRESENT LAW: NO
ONE IS EVER CERTAIN HOW MUCH TIME A PARTICULAR OFFENDER WILL SERVE IF HE
IS SENTENCED TO PRISON. THE PRESENT SYSTEM ENCOURAGES JUDGES TO
SENTENCE WITH THE PAROLE GUIDELINES IN MIND, AND IT ENCOURAGES THE
PAROLE COMMISSION TO RELEASE PRISONERS WITH ITS OWN PURPOSES-- NOT
THOSE OF THE SENTENCING JUDGE-- IN MIND.

EVEN IN THOSE CASES WHERE THE COMMISSION CAN ADJUST COURT-IMPOSED
SENTENCES IN ORDER TO BRING THE ACTUAL PRISON TERMS IN LINE WITH THOSE
FOR SIMILARLY SITUATED OFFENDERS ACROSS THE COUNTRY, THE ACTUAL TERMS
TO BE SERVED ARE SUBJECT CONTINUALLY TO THE 'GOOD TIME' ADJUSTMENTS BY
THE BUREAU OF PRISONS AND TO COUNTER-ADJUSTMENTS BY THE PAROLE
COMMISSION. THUS, PRISONERS OFTEN DO NOT REALLY KNOW HOW LONG THEY
WILL SPEND IN PRISON UNTIL THE VERY DAY THEY ARE RELEASED. THE RESULT IS
THAT THE EXISTING FEDERAL SYSTEM LACKS THE SURENESS THAT CRIMINAL
JUSTICE MUST PROVIDE IF IT IS TO *50 **3233 RETAIN THE CONFIDENCE OF
AMERICAN SOCIETY AND IF IT IS TO BE AN EFFECTIVE DETERRENT AGAINST CRIME.

3. LIMITED AVAILABILITY OF SENTENCING OPTIONS

CURRENT LAW IS NOT PARTICULARLY FLEXIBLE IN PROVIDING THE SENTENCING
JUDGE WITH A RANGE OF OPTIONS FROM WHICH TO FASHION AN APPROPRIATE
SENTENCE. THE RESULT IS THAT A TERM OF IMPRISONMENT MAY BE IMPOSED IN
SOME CASES IN WHICH IT WOULD NOT BE IMPOSED IF BETTER ALTERNATIVES WERE
AVAILABLE. IN OTHER CASES, A JUDGE MIGHT IMPOSE A LONGER TERM THAN
WOULD ORDINARILY BE APPROPRIATE SIMPLY BECAUSE THERE WERE NO AVAILABLE
ALTERNATIVES THAT SERVED THE PURPOSES HE SOUGHT TO ACHIEVE WITH A LONG
SENTENCE. FOR EXAMPLE, MAXIMUM FINES IN CURRENT LAW ARE GENERALLY TOO
SMALL TO PROVIDE PUNISHMENT AND DETERRENCE TO MAJOR OFFENDERS. [FN171]
FREQUENTLY, A FINE DOES NOT COME CLOSE TO THE AMOUNT THE DEFENDANT HAS
GAINED BY COMMITTING THE OFFENSE. THE STATUTES EXPRESSLY SUGGEST ONLY A
FEW POSSIBLE CONDITIONS THAT MAY BE PLACED UPON A TERM OF PROBATION AND



DO NOT PROVIDE SPECIFICALLY FOR ALTERNATIVES TO ALL OR PART OF A PRISON
TERM SUCH AS COMMUNITY SERVICE OR BRIEF INTERVALS, SUCH AS EVENINGS OR
WEEKENDS, IN PRISON. FINALLY, CURRENT LAW MAKES NO PROVISION FOR
NOTIFYING VICTIMS OF A FRAUDULENT OFFENSE OF THE CONVICTION SO THAT THEY
MAY SEEK CIVIL REMEDIES.

SENTENCING PROVISIONS IN THE BILL

1. COMPREHENSIVENESS AND CONSISTENCY

TITLE Il OF S. 1762 CONTAINS A COMPREHENSIVE STATEMENT OF THE FEDERAL LAW
OF SENTENCING. IT OUTLINES IN ONE PLACE THE PURPOSES OF SENTENCING,
DESCRIBES IN DETAIL THE KINDS OF SENTENCES THAT MAY BE IMPOSED TO CARRY
OUT THOSE PURPOSES, AND PRESCRIBES THE FACTORS THAT SHOULD BE
CONSIDERED IN DETERMINING THE KIND OF SENTENCE TO IMPOSE IN A PARTICULAR
CASE.

TITLE 11 GIVES CONGRESSIONAL RECOGNITION TO FOUR PURPOSES OF
SENTENCING: (1) THE NEED TO REFLECT THE SERIOUSNESS OF THE OFFENSE, TO
PROMOTE RESPECT FOR LAW, AND TO PROVIDE JUST PUNISHMENT; (2) THE NEED TO
AFFORD ADEQUATE DETERRENCE TO CRIMINAL CONDUCT; (3) THE NEED TO
PROTECT THE PUBLIC FROM FURTHER CRIMES OF THE DEFENDANT; AND (4) THE
NEED TO PROVIDE THE DEFENDANT WITH EDUCATIONAL OR VOCATIONAL TRAINING,
MEDICAL CARE, OR OTHER CORRECTIONAL TREATMENT IN THE MOST EFFECTIVE
MANNER. [FN172]

TITLE 11 SPECIFIES THAT AN INDIVIDUAL MAY BE SENTENCED TO A TERM OF
PROBATION, A FINE, OR A TERM OF IMPRISONMENT, OR TO A COMBINATION OF A
FINE AND PROBATION OR A COMBINATION OF A FINE AND IMPRISONMENT. [FN173]
AN ORGANIZATION MAY BE SENTENCED TO A TERM OF PROBATION OR A FINE, OR TO
A COMBINATION OF THESE. [FN174] EITHER AN INDIVIDUAL OR AN ORGANIZATION
MAY BE ORDERED AS A PART OF THE SENTENCE TO FORFEIT ANY INTEREST IN A
RACKETEERING SYNDICATE, [FN175] TO GIVE NOTICE TO VICTIMS OF A FRAUDULENT
OFFENSE, [FN176] OR TO MAKE RESTITUTION TO THE VICTIM OF AN OFFENSE *51
**3234 THAT CAUSES BODILY INJURY OR DEATH OR THAT RESULTS IN DAMAGE TO
OR LOSS OR DESTRUCTION OF PROPERTY. [FN177]

TITLE Il CREATES A GRADING SCHEME BY WHICH EACH OFFENSE CAN BE RANKED
ACCORDING TO ITS RELATIVE SERIOUSNESS. [FN178] THIS DEVICE IS USED TO
DEFINE THE MAXIMUM TERMS OF IMPRISONMENT, [FN179] THE MAXIMUM FINES,
[FN180] THE MAXIMUM TERMS OF PROBATION [FN181] AND THE MAXIMUM TERMS OF
SUPERVISED RELEASE [FN182] FOR EACH GRADE OF OFFENSE. THE DEFINITION OF
MAXIMUM PRISON TERMS DOES NOT ALTER EXISTING STATUTORY MAXIMUMS: THE
EXISTING FEDERAL STATUTES STILL DETERMINE THE MAXIMUM TERMS OF
IMPRISONMENT. [FN183] THE PROVISION IS INTENDED MERELY TO PROVIDE A
USEFUL SCHEME FOR FUTURE CONGRESSIONAL CLASSIFICATION OF CRIMINAL
STATUTES. ON THE OTHER HAND, THE PROPOSED MAXIMUMS FOR FINES,
PROBATION, AND SUPERVISED RELEASES WILL SUPERSEDE EXISTING LAW WHEN
THE BILL IS ENACTED INTO LAW. [FN184] THE GRADING SCHEME IN TITLE Il CAN BE
USED BY THE SENTENCING COMMISSION WHEN IT MAKES RECOMMENDATIONS
CONCERNING LEGISLATIVE CHANGES NEEDED TO IMPROVE FEDERAL SENTENCING
PRACTICES, AND THE COMMITTEE STRONGLY ENCOURAGES SUCH
RECOMMENDATIONS.

THE BILL CREATES A SENTENCING GUIDELINES SYSTEM THAT IS INTENDED TO
TREAT ALL CLASSES OF OFFENSES COMMITTED BY ALL CATEGORIES OF OFFENDERS
CONSISTENTLY. [FN185] THIS APPROACH WILL ELIMINATE SPECIALIZED
SENTENCING STATUTES THAT COVER NARROW CLASSES OF OFFENDERS AND WILL



THUS ELIMINATE THE PROBLEM CREATED BY AN OFFENDER WHOSE CASE MIGHT FALL
INTO MORE THAN ONE CATEGORY. THE SENTENCING GUIDELINES WILL RECOMMEND
TO THE SENTENCING JUDGE AN APPROPRIATE KIND AND RANGE OF SENTENCE FOR A
GIVEN CATEGORY OF OFFENSE COMMITTED BY A GIVEN CATEGORY OF OFFENDER.
THE GUIDELINES WILL BE SUPPLEMENTED BY POLICY STATEMENTS THAT WILL
ADDRESS QUESTIONS CONCERNING THE APPROPRIATE USE OF THE SANCTIONS OF
CRIMINAL FORFEITURE, ORDER OF NOTICE TO VICTIMS, AND ORDER OF
RESTITUTION AND THE USE OF CONDITIONS OF PROBATION AND POST-RELEASE
SUPERVISION. THE FORMULATION OF SENTENCING GUIDELINES AND POLICY
STATEMENTS WILL PROVIDE AN UNPRECEDENTED OPPORTUNITY IN THE FEDERAL
SYSTEM TO LOOK AT SENTENCING PATTERNS AS A WHOLE TO ASSURE THAT THE
SENTENCES IMPOSED ARE CONSISTENT WITH THE PURPOSES OF SENTENCING. AT
THE SAME TIME, THE USE OF SENTENCING GUIDELINES AND POLICY STATEMENTS IS
INTENDED TO ASSURE THAT EACH SENTENCE IS FAIR COMPARED TO ALL OTHER
SENTENCES.

THE SENTENCING GUIDELINES SYSTEM WILL NOT REMOVE ALL OF THE JUDGE'S
SENTENCING DISCRETION. INSTEAD, IT WILL GUIDE THE JUDGE IN MAKING HIS
DECISION ON THE APPROPRIATE SENTENCE. IF THE JUDGE FINDS AN AGGRAVATING
OR MITIGATING CIRCUMSTANCE PRESENT IN THE CASE THAT WAS NOT ADEQUATELY
CONSIDERED IN THE FORMULATION OF THE GUIDELINES *52 **3235 AND THAT
SHOULD RESULT IN A SENTENCE DIFFERENT FROM THAT RECOMMENDED IN THE
GUIDELINES, THE JUDGE MAY SENTENCE THE DEFENDANT OUTSIDE THE
GUIDELINES. [FN186] A SENTENCE THAT IS ABOVE THE GUIDELINES MAY BE
APPEALED BY THE DEFENDANT; [FN187] A SENTENCE BELOW THE GUIDELINES MAY
BE APPEALED BY THE GOVERNMENT. [FN188] THE CASE LAW THAT IS DEVELOPED
FROM THESE APPEALS MAY, IN TURN, BE USED TO FURTHER REFINE THE
GUIDELINES.

2. ASSURING FAIRNESS IN SENTENCING

A PRIMARY GOAL OF SENTENCING REFORM IS THE ELIMINATION OF UNWARRANTED
SENTENCING DISPARITY. [FN189] THE BILL REQUIRES THE JUDGE, BEFORE
IMPOSING SENTENCE, TO CONSIDER THE HISTORY AND CHARACTERISTICS OF THE
OFFENDER, THE NATURE AND CIRCUMSTANCES OF THE OFFENSE, AND THE
PURPOSES OF SENTENCING. [FN190] HE IS THEN TO DETERMINE WHICH
SENTENCING GUIDELINES AND POLICY STATEMENTS APPLY TO THE CASE. EITHER HE
MAY DECIDE THAT THE GUIDELINE RECOMMENDATION APPROPRIATELY REFLECTS
THE OFFENSE AND OFFENDER CHARACTERISTICS AND IMPOSE SENTENCE
ACCORDING TO THE GUIDELINE RECOMMENDATION OR HE MAY CONCLUDE THAT THE
GUIDELINES FAIL TO REFLECT ADEQUATELY A PERTINENT AGGRAVATING OR
MITIGATING CIRCUMSTANCE AND IMPOSE SENTENCE OUTSIDE THE GUIDELINES.
[FN191] A SENTENCE OUTSIDE THE GUIDELINES IS APPEALABLE, WITH THE
APPELLATE COURT DIRECTED TO DETERMINE WHETHER THE SENTENCE IS
REASONABLE. [FN192] THUS, THE BILL SEEKS TO ASSURE THAT MOST CASES WILL
RESULT IN SENTENCES WITHIN THE GUIDELINE RANGE AND THAT SENTENCES
OUTSIDE THE GUIDELINES WILL BE IMPOSED ONLY IN APPROPRIATE CASES. [FN193]
THE COMMITTEE DOES NOT INTEND THAT THE GUIDELINES BE IMPOSED IN A
MECHANISTIC FASHION. IT BELIEVES THAT THE SENTENCING JUDGE HAS AN
OBLIGATION TO CONSIDER ALL THE RELEVANT FACTORS IN A CASE AND TO IMPOSE
A SENTENCE OUTSIDE THE GUIDELINES IN AN APPROPRIATE CASE. THE PURPOSE OF
THE SENTENCING GUIDELINES IS TO PROVIDE A STRUCTURE FOR EVALUATING THE
FAIRNESS AND APPROPRIATENESS OF THE SENTENCE FOR AN INDIVIDUAL
OFFENDER, NOT TO ELIMINATE THE THOUGHTFUL IMPOSITION OF INDIVIDUALIZED
SENTENCES. INDEED, THE USE OF SENTENCING GUIDELINES WILL ACTUALLY
ENHANCE THE INDIVIDUALIZATION OF SENTENCES *53 **3236 AS COMPARED TO



CURRENT LAW. [FN194] UNDER A SENTENCING GUIDELINES SYSTEM, THE JUDGE IS
DIRECTED TO IMPOSE SENTENCE AFTER A COMPREHENSIVE EXAMINATION OF THE
CHARACTERISTICS OF THE PARTICULAR OFFENSE AND THE PARTICULAR OFFENDER.
THIS EXAMINATION IS MADE ON THE BASIS OF A PRESENTENCE REPORT THAT
NOTES THE PRESENCE OR ABSENCE OF EACH RELEVANT OFFENSE AND OFFENDER
CHARACTERISTICS. THIS WILL ASSURE THAT THE PROBATION OFFICER AND THE
SENTENCING JUDGE WILL BE ABLE TO MAKE INFORMED COMPARISONS BETWEEN
THE CASE AT HAND AND OTHERS OF A SIMILAR NATURE.

THE PAROLE COMMISSION HAS ARGUED THAT, EVEN IF A SENTENCING GUIDELINES
SYSTEM IS ADOPTED, THE COMMISSION SHOULD BE RETAINED TO SET THE ACTUAL
RELEASE DATE FOR A PERSON SENTENCED BY A JUDGE TO A TERM OF
IMPRISONMENT. [FN195] UNDER ITS PROPOSAL, THE JUDGE, AFTER CONSIDERING
THE SENTENCING GUIDELINES, WOULD DETERMINE WHETHER TO SEND A
DEFENDANT TO PRISON AND, IF SO, WOULD SET THE MAXIMUM PRISON TERM THAT
COULD BE SERVED BY THE DEFENDANT. SHORTLY AFTER THE DEFENDANT BEGINS
HIS TERM, THE PAROLE COMMISSION, USING ITS OWN GUIDELINES, WOULD SET A
PRESUMPTIVE RELEASE DATE SUBJECT TO GOOD BEHAVIOR AND COULD LATER
ADJUST THAT DATE FOR NONCOMPLIANCE WITH PRISON RULES. IT BASES THIS
BELIEF ON THE ARGUMENT THAT A SMALL COLLEGIAL BODY WILL BE BETTER ABLE
THAN THE FEDERAL JUDGES TO ACHIEVE THE GOAL OF ELIMINATION OF
UNWARRANTED SENTENCING DISPARITY. THE COMMITTEE STRONGLY DISAGREES
WITH THE PAROLE COMMISSION. THE PROPOSAL IS BASED ON THE SAME
DISCREDITED ASSUMPTIONS AS THE PRESENT SYSTEM AND IS ENTIRELY AT OODS
WITH THE RATIONALE OF THE PROPOSED GUIDELINES SYSTEM. [FN196] MOREOVER,
IT HAS SEVERAL PRACTICAL DEFICIENCIES *54 **3237 THAT WOULD RESULT IN
CONTINUING SOME OF THE UNFAIRNESS AND UNCERTAINTY IN THE CURRENT
SYSTEM.

FIRST, IT WOULD PERPETUATE THE CURRENT PROBLEM THAT JUDGES DO NOT
CONTROL THE DETERMINATION OF THE LENGTH OF A PRISON TERM EVEN THOUGH
THIS FUNCTION IS PARTICULARLY JUDICIAL IN NATURE. [FN197] THE BETTER VIEW
IS THAT SENTENCING SHOULD BE WITHIN THE PROVINCE OF THE JUDICIARY.
INDEED, IT IS ARGUABLE THAT THE PAROLE COMMISSION BY BASING ITS DECISION
ON FACTORS ALREADY KNOWN AT THE TIME OF SENTENCING, HAS ALREADY
USURPED A FUNCTION OF THE JUDICIARY. [FN198]

SECOND, THE ARGUMENT THAT THE PAROLE COMMISSION, BECAUSE IT IS A 'SMALL
COLLEGIAL BODY," IS ABLE TO RENDER MORE CONSISTENT DECISIONS THAN THE
FEDERAL JUDGES WOULD BE, IS DEBATABLE. INITIAL DECISIONS OF THE PAROLE
COMMISSION ARE MADE BY AT LEAST 35 HEARING EXAMINERS, NOT BY THE NINE
COMMISSIONERS. IT SEEMS UNLIKELY THAT MORE THAN 40 PEOPLE MAKING
ADMINISTRATIVE DECISIONS WOULD RESULT IN SUBSTANTIALLY LESS
INCONSISTENCY THAN A FEW HUNDRED PEOPLE MAKING JUDICIAL *55 **3238
DECISIONS AFTER HEARING ARGUMENTS PRESENTED BY COUNSEL FOR BOTH SIDES,
WHICH ARE SUBJECT TO APPELLATE REVIEW BY ELEVEN COURTS OF APPEALS
SITTING IN PANELS AND, ULTIMATELY, BY A SINGLE SUPREME COURT. THE RECENT
GAO STUDY OF THE OPERATIONS OF THE UNITED STATES PAROLE COMMISSION
[FN199] CONCLUDED THAT THE HEARING EXAMINERS MADE ERRORS IN APPLYING
THE GUIDELINES IN 53 PERCENT OF THE CASES STUDIED, AND MOST OF THESE
ERRORS WERE NOT CORRECTED IN THE INTERNAL APPEALS PROCESS. [FN200] GAO
SPECIFICALLY FOUND THAT ONE REASON THE APPELLATE PROCESS DID NOT RESULT
IN CORRECTION OF ERRORS IN APPLICATION OF THE GUIDELINES WAS A PAROLE
COMMISSION POLICY THAT BARRED A DECISION MORE ADVERSE TO THE PRISONER
THAN THE DECISION APPEALED, EVEN IF THE EARLY RELEASE DATE WAS THE RESULT
OF AN ERRONEOUS APPLICATION OF THE GUIDELINES. [FN201]

THIRD, IT WOULD DRAW AN ARTIFICIAL LINE BETWEEN IMPRISONMENT AND
PROBATION, FORCING THE SENTENCING GUIDELINES SYSTEM AND THE JUDGES TO
FORMULATE SENTENCING POLICY THAT ASSUMES THAT A TERM OF IMPRISONMENT,



NO MATTER HOW BRIEF, IS NECESSARILY A MORE STRINGENT SENTENCE THAN A
TERM OF PROBATION WITH RESTRICTIVE CONDITIONS AND A HEAVY FINE. SUCH AN
ASSUMPTION WOULD BE A ROADBLOCK TO THE DEVELOPMENT OF SENSIBLE
COMPREHENSIVE SENTENCING POLICY.

FOURTH, IT WOULD CONTINUE THE CURRENT LAW PROBLEM THAT ACTUAL TERMS OF
IMPRISONMENT ARE DETERMINED IN PRIVATE RATHER THAN PUBLIC PROCEEDINGS.
FIFTH, THE PAROLE COMMISSION MIGHT BE BASING DECISIONS ON A DIFFERENT
SENTENCING PHILOSOPHY THAN IS REFLECTED IN THE SENTENCING GUIDELINES.
THE PAROLE COMMISSION HAS SUGGESTED THAT, AT LEAST FOR THE FIRST FEW
YEARS OF SENTENCING GUIDELINES, THE PAROLE COMMISSION SHOULD ISSUE ITS
OWN GUIDELINES FOR LENGTHS OF PRISON TERMS RATHER THEN RELY ON
GUIDELINES PROMULGATED BY THE SENTENCING COMMISSION.

FINALLY, UNDER THE PAROLE COMMISSION'S PROPOSAL THE PROCEDURES FOR
REVIEW OF A SENTENCE OUTSIDE THE GUIDELINES-- FOR EXAMPLE, WHEN BOTH A
TERM OF IMPRISONMENT AND A FINE OUTSIDE THE GUIDELINES ARE IMPOSED--
WOULD BE VIRTUALLY UNWORKABLE. APPARENTLY, THE FINE LEVEL WOULD BE
REVIEWED PUBLICLY IN THE COURTS OF APPEALS WHILE THE TERM OF
IMPRISONMENT WOULD BE REVIEWED PRIVATELY BY THE PAROLE COMMISSION. IT
IS EVEN POSSIBLE THAT THE PAROLE COMMISSION UNDER ITS PROPOSAL WOULD
REVIEW AND AMEND A SENTENCE AFTER A UNITED STATES COURT OF APPEALS HAD
ALREADY FOUND IT TO BE REASONABLE-- A SITUATION THAT THE COMMITTEE FINDS
TOTALLY UNACCEPTABLE.

THE COMMITTEE BELIEVES THAT THERE MAY BE UNUSUAL CASES IN WHICH AN
EVENTUAL REDUCTION IN THE LENGTH OF A TERM OF IMPRISONMENT IS JUSTIFIED
BY CHANGED CIRCUMSTANCES. THESE WOULD INCLUDE CASES OF SEVERE ILLNESS,
CASES IN WHICH OTHER EXTRAORDINARY AND COMPELLING CIRCUMSTANCES
JUSTIFY A REDUCTION OF AN UNUSUALLY LONG SENTENCE, AND SOME CASES IN
WHICH THE SENTENCING GUIDELINES FOR THE OFFENSE OF WHICH THE DEFENDER
WAS CONVICTED HAVE BEEN LATER *56 **3239 AMENDED TO PROVIDE A SHORTER
TERM OF IMPRISONMENT. THE COMMITTEE BELIEVES, HOWEVER, THAT IT IS
UNNECESSARY TO CONTINUE THE EXPENSIVE [FN202] AND CUMBERSOME PAROLE
COMMISSION TO DEAL WITH THE RELATIVELY SMALL NUMBER OF CASES IN WHICH
THERE MAY BE JUSTIFICATION FOR REDUCING A TERM OF IMPRISONMENT. THE BILL,
AS REPORTED, PROVIDES INSTEAD IN PROPOSED 18 U.S.C. 3583(C) FOR COURT
DETERMINATION, SUBJECT TO CONSIDERATION OF SENTENCING COMMISSION
STANDARDS, OF THE QUESTION WHETHER THERE IS JUSTIFICATION FOR REDUCING
A TERM OF IMPRISONMENT IN SITUATIONS SUCH AS THOSE DESCRIBED.

3. CERTAINTY IN RELEASE DATE

UNDER THE BILL, THE SENTENCE IMPOSED BY THE JUDGE WILL BE THE SENTENCE
ACTUALLY SERVED. A SENTENCE THAT EXCEEDS ONE YEAR MAY BE ADJUSTED AT THE
END OF EACH YEAR BY 36 DAYS FOR A PRISONER'S COMPLIANCE WITH
INSTITUTIONAL REGULATIONS. SHOULD A PRISONER DEMONSTRATE LESS THAN
SATISFACTORY COMPLIANCE WITH PRISON RULES, HOWEVER, HE MAY RECEIVE A
SMALL ADJUSTMENT, OR NO ADJUSTMENT AT ALL. [FN203] ONCE THIS CREDIT HAS
BEEN GIVEN BY THE BUREAU OF PRISONS, IT CANNOT BE WITHDRAWN. NOR MAY
CREDIT THAT HAS BEEN DENIED LATER BE GRANTED. THE PRISONER, THE PUBLIC,
AND THE CORRECTIONS OFFICIALS WILL BE CERTAIN AT ALL TIMES HOW LONG THE
PRISON TERM WILL BE, AND OF THE CONSEQUENCES OF CAUSING INSTITUTIONAL
DISCIPLINE PROBLEMS.

THE PAROLE COMMISSION WILL HAVE NO JURISDICTION OVER OFFENDERS
SENTENCED UNDER THE GUIDELINES SENTENCING SYSTEM. [FN204] THE
COMMITTEE BELIEVES THAT, IN A GUIDELINES SENTENCING SYSTEM, NO USEFUL
PURPOSE WILL BE SERVED BY CONTINUING THE COMMISSION. PRISON SENTENCES



IMPOSED WILL REPRESENT THE ACTUAL TIME TO BE SERVED AND THE PRISONERS
AND THE PUBLIC WILL KNOW WHEN OFFENDERS WILL BE RELEASED FROM PRISON.
PRISONERS' MORALE WILL PROBABLY IMPROVE WHEN THE UNCERTAINTIES ABOUT
RELEASE DATES ARE REMOVED. [FN205] PUBLIC RESPECT FOR THE LAW WILL GROW
WHEN THE PUBLIC KNOWS THAT THE JUDICIALLY-IMPOSED SENTENCE ANNOUNCED
IN A PARTICULAR CASE REPRESENTS THE REAL SENTENCE, RATHER THAN ONE
SUBJECT TO CONSTANT ADJUSTMENT BY THE PAROLE COMMISSION.

THE OTHER PURPOSES SERVED IN CURRENT LAW BY THE PAROLE RELEASE
MECHANISM WILL ALSO BE BETTER ACHIEVED. FIRST, AS ALREADY DISCUSSED, THE
SENTENCING GUIDELINES SYSTEM IS BETTER ABLE THAN THE PAROLE SYSTEM TO
ACHIEVE FAIRNESS AND CERTAINTY IN SENTENCING.

SECOND, THE BILL REQUIRES THAT THE JUDGE DECIDE, BASED ON FACTORS KNOWN
AT THE TIME OF SENTENCING, WHETHER A DEFENDANT WHO 1S SENTENCED TO A
TERM OF IMPRISONMENT WILL NEED POST-RELEASE SUPERVISION AND WHAT THE
CONDITIONS OF THAT RELEASE SHOULD BE. [FN206] UNDER CURRENT *57 **3240
LAW, A PRISONER IS PLACED ON PAROLE SUPERVISION IF HE IS RELEASED MORE
THAN 180 DAYS BEFORE EXPIRATION OF HIS SENTENCE. [FN207] THIS DOES NOT
ASSURE THAT THE PRISONER WHO WILL NEED POST-RELEASE SUPERVISION WILL
RECEIVE 1T, NOR DOES IT PREVENT PROBATION SYSTEM RESOURCES FROM BEING
WASTED ON SUPERVISORY SERVICES FOR RELEASEES WHO DO NOT NEED THEM.
THIRD, BECAUSE OF THE INCREASED CERTAINTY OF RELEASE DATES, THE BILL
SHOULD ENHANCE PRISON REHABILITATION EFFORTS BECAUSE PRISON OFFICIALS
WILL BE ABLE TO WORK WITH PRISONERS TO DEVELOP REALISTIC WORK PROGRAMS
AND GOALS WITHIN A SET TERM OF IMPRISONMENT. AS PROFESSOR NORVAL
MORRIS OF THE UNIVERSITY OF CHICAGO LAW SCHOOL HAS ILLUSTRATED, PAROLE
BOARDS ARE NOT ABLE TO PREDICT WITH ANY DEGREE OF CERTAINTY WHICH
PRISONERS ARE LIKELY TO BE 'GOOD' RELEASE RISKS AND WHICH ARE NOT. [FN208]
INDEED, SUCH DETERMINATIONS SEEM ESPECIALLY SUSPECT WHEN MADE ON THE
BASIS OF HOW A PRISONER RESPONDS TO PRISON REHABILITATIVE PROGRAMS.
[FN209]

FOURTH, THE BILL PROVIDES BETTER MECHANISMS THAN THE PAROLE SYSTEM FOR
DEALING WITH INSTITUTION DISCIPLINE PROBLEMS. A PRISONER WILL CONTINUE
TO RECEIVE CREDIT TOWARD HIS TERM, OR 'GOOD TIME' FOR SATISFACTORY
INSTITUTIONAL BEHAVIOR, [FN210] BUT IT WILL NOT BE SUBJECT TO CONSTANT
ADJUSTMENT BY PRISON OFFICIALS. NOR WILL AN AGENCY SUCH AS THE PAROLE
COMMISSION BE ABLE TO SUPERSEDE THE DETERMINATION OF PRISON OFFICIALS
REGARDING WHAT EFFECT DISCIPLINARY PROBLEMS SHOULD HAVE ON THE RELEASE
DATE. IF A PRISONER IS AWARE THAT HIS BEHAVIOR WILL HAVE A DIRECT EFFECT
ON HIS RELEASE DATE, HE CAN SET A PERSONAL GOAL FOR EARLY RELEASE BY
DEMONSTRATING COMPLIANCE WITH PRISON RULES. THUS, PRISON DISCIPLINE
SHOULD IMPROVE GREATLY. IT SHOULD BE NOTED THAT PRISON OFFICIALS NOW
RELY ON A NUMBER OF DISCIPLINARY MEASURES, SUCH AS CHANGING
INSTITUTIONS OR PRIVILEGES, IN ADDITION TO THE CURRENT INEFFECTIVE GOOD
TIME ALLOWANCES, TO EFFECT GOOD INSTITUTIONAL BEHAVIOR. [FN211]

FINALLY, UNDER THE BILL, THE BUREAU OF PRISONS IS REQUIRED TO ASSURE, TO
THE EXTENT PRACTICABLE, THAT THE LAST TEN PERCENT OF A PRISON TERM IS
SPENT 'UNDER CONDITIONS THAT WILL AFFORD THE PRISONER A REASONABLE
OPPORTUNITY TO ADJUST TO AND PREPARE FOR HIS RE-ENTRY INTO THE
COMMUNITY.' [FN212] THE BUREAU OF PRISONS HAS INSTITUTED AN EFFECTIVE
PROGRAM IN WHICH TRANSITION SERVICES ARE MADE AVAILABLE TO MANY
PRISONERS WHILE THEY ARE STILL SERVING THEIR SENTENCES. THUS, IT IS
UNNECESSARY TO CONTINUE THE PAROLE SYSTEM TO CARRY OUT THIS PURPOSE. IN
FACT, UNDER THE CURRENT PAROLE SYSTEM, FEWER THAN HALF THE PERSONS
RELEASED AFTER SERVING TERMS OF IMPRISONMENT OF MORE THAN ONE YEAR ARE
SUPERVISED. THUS, THE PAROLE SYSTEM CANNOT BE RELIED ON FOR NECESSARY
TRANSITION SERVICES.



THE JUDICIAL CONFERENCE OF THE UNITED STATES, WHILE RECOMMENDING A
DETERMINATE SENTENCING GUIDELINES SYSTEM, HAS PROPOSED LEGISLATION (S.
1182) THAT WOULD RETAIN THE UNITED STATES PAROLE COMMISSION TO
CONTINUE SOME OF ITS FUNCTIONS UNDER CURRENT LAW. UNDER THE *58
**3241 JUDICIAL CONFERENCE PROPOSAL, THE SENTENCING GUIDELINES, IN
RECOMMENDING A TERM OF IMPRISONMENT, WOULD RECOMMEND BOTH A DATE FOR
RELEASE ON PAROLE OF A PRISONER WHO SUBSTANTIALLY COMPLIES WITH PRISON
RULES AND A MAXIMUM TERM OF IMPRISONMENT THAT WOULD BE SERVED. THE
SENTENCING JUDGE, AFTER CONSIDERING THE SENTENCING GUIDELINES, WOULD
THEN SPECIFY BOTH THE PAROLE RELEASE DATE, ASSUMING GOOD INSTITUTIONAL
BEHAVIOR, AND THE MAXIMUM TERM THAT COULD BE SERVED BY A PARTICULAR
PRISONER IF HE DID NOT MEET THAT REQUIREMENT. A PRISONER WOULD BE

RELEASED ON HIS PAROLE ELIGIBILITY DATE UNLESS THE PAROLE COMMISSION
FOUND AT A HEARING HELD SHORTLY BEFORE THAT DATE THAT THE PRISONER HAD
NOT 'SUBSTANTIALLY OBSERVED THE RULES OF THE INSTITUTION * * * TO WHICH
HE HAS BEEN CONFINED.' IF SUCH A FINDING WERE MADE, THE PAROLE
COMMISSION WOULD SET A RELEASE DATE, PURSUANT TO ITS OWN GUIDELINES, AT
A LATER DATE WITHIN THE MAXIMUM SENTENCE. THE PAROLE COMMISSION WOULD
ALSO BE RESPONSIBLE FOR SETTING RELEASE CONDITIONS FOR PAROLEES, FOR
REVOKING PAROLE IF THE CONDITIONS WERE VIOLATED, AND FOR RE- PAROLING A
PRISONER WHOSE PAROLE WAS REVOKED.

THE COMMITTEE HAS GIVEN THIS SUGGESTION CAREFUL CONSIDERATION BUT HAS
REJECTED IT ON THREE GROUNDS. FIRST, THE PAROLE COMMISSION IS A COSTLY
AND CUMBERSOME INSTITUTION; AND IT IS UNLIKELY THAT THE COST OR
COMPLEXITY OF THE COMMISSION WOULD BE REDUCED SUBSTANTIALLY IF ITS
FUNCTION OF SETTING RELEASE DATES WERE ELIMINATED. IT WOULD STILL HAVE
TO HOLD AT LEAST ONE HEARING IN EVERY CASE IN WHICH A DEFENDANT WAS
SENTENCED TO A TERM OF IMPRISONMENT OF MORE THAN ONE YEAR; THE PURPOSE
OF THE HEARING WOULD SIMPLY BE CHANGED. SECOND, THE JUDICIAL CONFERENCE
PROPOSAL WOULD NOT ELIMINATE A SIGNIFICANT PROBLEM WITH THE CURRENT
LAW; THAT IS, A PRISONER WHO NEEDS POST-RELEASE SUPERVISION MAY NOT
RECEIVE IT BECAUSE HE HAS SERVED HIS ENTIRE TERM OF IMPRISONMENT, WHILE A
PRISONER WHO DOES NOT REQUIRE SUPERVISION MIGHT BE PLACED ON PAROLE
MERELY BECAUSE PART OF HIS TERM REMAINS UNSERVED WHEN HE IS RELEASED.
[FN213]

THIRD, THE JUDICIAL CONFERENCE PROPOSAL RETAINS VESTIGES OF THE
REHABILITATION THEORY UPON WHICH CURRENT LAW 1S EXCLUSIVELY BASED.
UNDER THE PROPOSAL, PRISON RELEASE REMAINS CONDITIONAL UNTIL THE
DEFENDANT SERVES HIS FULL TERM OF IMPRISONMENT IN A COMBINATION OF
IMPRISONMENT AND PAROLE RELEASE. ONLY IF THE OFFENDER DEMONSTRATES
THAT HE IS FULLY 'REHABILITATED' BY COMPLYING WITH THE TERMS OF RELEASE
WILL HE HAVE COMPLETED HIS PRISON TERM. UNDER TITLE Il AS REPORTED, A
PRISONER HAS COMPLETED HIS PRISON TERM WHEN RELEASED EVEN IF HE IS
RELEASED TO SERVE A TERM OF SUPERVISED RELEASE. IF HE COMMITS A
TECHNICAL VIOLATION OF HIS RELEASE CONDITIONS, THOSE CONDITIONS CAN BE
MADE MORE SEVERE. IF HE COMMITS A SERIOUS VIOLATION, HE CAN, DEPENDING
ON THE CIRCUMSTANCES OF THE CASE, BE PUNISHED FOR CONTEMPT OF COURT OR
BE HELD PENDING TRIAL IF THE VIOLATION IS A NEW CRIMINAL OFFENSE. [FN214]

*59 **3242 4. AVAILABILITY OF SENTENCING OPTIONS

THE COMPREHENSIVE SENTENCING PROVISIONS OF THE BILL PROVIDE A FULL
RANGE OF SENTENCING OPTIONS. THE SENTENCING COMMISSION IN



PROMULGATING GUIDELINES AND THE SENTENCING JUDGE IN IMPOSING SENTENCE
MAY FASHION A SENTENCE THAT SUITS THE CHARACTERISTICS OF EACH OFFENSE
AND OFFENDER.

AS NOTED EARLIER, THE ONLY TYPE OF SENTENCE FOR WHICH CURRENT LAW
PROVIDES A FULL RANGE OF OPTIONS IS THE TERM OF IMPRISONMENT. THIS
PROBABLY RESULTS IN TOO MUCH RELIANCE ON TERMS OF IMPRISONMENT WHEN
OTHER TYPES OF SENTENCES WOULD SERVE THE PURPOSE OF SENTENCING EQUALLY
WELL WITHOUT THE DEGREE OF RESTRICTION ON LIBERTY THAT RESULTS FROM
IMPRISONMENT. [FN215]

UNDER THE BILL, MAXIMUM FINES HAVE BEEN SUBSTANTIALLY INCREASED FROM
CURRENT LAW. [FN216] THIS WILL PERMIT THE IMPOSITION OF A SUBSTANTIAL FINE
IN LIEU OF PART OR ALL OF A PRISON TERM IN APPROPRIATE CASES.

THE BILL TREATS PROBATION AS A FORM OF SENTENCE WITH CONDITIONS [FN217]
RATHER THAN AS A DEFERRAL OF IMPOSITION OR EXECUTION OF A SENTENCE, AND
IT REQUIRES THAT IN FELONY CASES IT BE ACCOMPANIED BY A FINE, AN ORDER TO
PAY RESTITUTION, OR AN ORDER TO ENGAGE IN COMMUNITY SERVICE. [FN218] THE
COMMITTEE ENCOURAGES THE FASHIONING OF CONDITIONS OF PROBATION IN
ORDER TO MAKE PROBATION A USEFUL ALTERNATIVE TO A TERM OF IMPRISONMENT.
A FULL RANGE OF POSSIBLE PROBATION CONDITIONS IS SUGGESTED IN THE BILL.
[FN219] FOR EXAMPLE, THE BILL PERMITS NIGHTS OR WEEKENDS TO BE SPENT IN A
PENAL OR CORRECTIONAL FACILITY AS A CONDITION OF PROBATION. IT CONTINUES
THE ABILITY TO REQUIRE THAT THE DEFENDANT RESIDE AT, OR PARTICIPATE IN A
PROGRAM OF, A COMMUNITY CORRECTIONAL FACILITY.

THE BILL ADDS A NEW SANCTION THAT MAY BE IMPOSED IN ADDITION TO A TERM
OF PROBATION, IMPRISONMENT, OR A FINE. IT PERMITS THE JUDGE TO ORDER THAT
A DEFENDANT CONVICTED OF AN OFFENSE OF FRAUD OR OTHER INTENTIONALLY
DECEPTIVE PRACTICES GIVE REASONABLE NOTICE AND EXPLANATION OF THE
CONVICTION TO THE VICTIMS OF THE OFFENSE SO THAT THEY MAY SEEK
APPROPRIATE CIVIL REDRESS. [FN220] IN ADDITION, IT CARRIES FORWARD THE
NEWLY CREATED REMEDY OF AN ORDER OF RESTITUTION THAT PERMITS THE JUDGE
TO ORDER A DEFENDANT FOUND GUILTY OF AN OFFENSE THAT CAUSED BODILY
INJURY OR PROPERTY DAMAGE, DESTRUCTION, OR LOSS TO MAKE RESTITUTION TO
THE VICTIM. [FN221]

5. CONSISTENCY OF PURPOSE

FOR THE FIRST TIME, FEDERAL LAW WILL ASSURE THAT THE FEDERAL CRIMINAL
JUSTICE SYSTEM WILL ADHERE TO A CONSISTENT SENTENCING PHILOSOPHY.
FURTHER, EACH PARTICIPANT IN THE SYSTEM WILL KNOW WHAT PURPOSE IS TO BE
ACHIEVED BY THE SENTENCE IN EACH PARTICULAR CASE.

AS PREVIOUSLY NOTED, THE BILL ITSELF SETS FORTH THE FOUR BASIC PURPOSES
OF CRIMINAL SANCTIONS. [FN222] IT REQUIRES THE SENTENCING COMMISSION
*60 **3243 TO CONSIDER THESE PURPOSES IN DEVELOPING SENTENCING
GUIDELINES AND POLICY STATEMENTS. [FN223] IT FURTHER REQUIRES SENTENCING
JUDGES TO CONSIDER THEM IN IMPOSING SENTENCE. [FN224]

THE BILL REQUIRES THE SENTENCING JUDGE TO ANNOUNCE HOW THE GUIDELINES
APPLY TO EACH DEFENDANT [FN225] AND TO GIVE HIS REASONS FOR THE SENTENCE
IMPOSED. [FN226] THE JUDGE IS ALSO REQUIRED TO GIVE THE REASON FOR
IMPOSING SENTENCE AT A PARTICULAR POINT WITHIN THE GUIDELINES OR, IF THE
SENTENCE IS OUTSIDE THE GUIDELINES, SPECIFIC REASONS FOR IMPOSING A
SENTENCE OF A DIFFERENT KIND OR LENGTH THAN RECOMMENDED IN THE
GUIDELINES. [FN227]

THE STATEMENT OF REASONS CAN BE USED BY EACH PARTICIPANT IN THE FEDERAL
CRIMINAL JUSTICE SYSTEM CHARGED WITH REVIEWING OR IMPLEMENTING A
SENTENCE. IT WILL ASSIST THE APPELLATE COURTS IN REVIEWING THE



REASONABLENESS OF A SENTENCE OUTSIDE THE GUIDELINES, AND IN DETERMINING
WHETHER A SENTENCE WITHIN THE GUIDELINES IS THE RESULT OF CORRECT OR
INCORRECT APPLICATION OF THE GUIDELINES. THE STATEMENT OF REASONS CAN

BE USED BY PROBATION OR PRISON OFFICIALS, WORKING IN CONJUNCTION WITH
THE DEFENDANT, IN ACHIEVING THE GOALS SOUGHT BY THE SENTENCING JUDGE.
FINALLY, THE ABOLITION OF THE PAROLE COMMISSION WILL ELIMINATE ITS
SECOND- GUESSING TO THE JUDGE'S SENTENCING, AND WILL OBVIATE THE NEED
FOR THE JUDGE TO ANTICIPATE HOW THE PAROLE COMMISSION MAY ALTER THE
SENTENCE HE IMPOSED.

6. MISCELLANEOUS SENTENCING ISSUES

A. INTRODUCTION

SINCE FEDERAL SENTENCING REFORM LEGISLATION WAS FIRST INTRODUCED MORE
THAN SIX YEARS AGO, A NUMBER OF CONCERNS HAVE BEEN EXPRESSED. THESE
INCLUDE, IN PARTICULAR, CONCERNS THAT THE GUIDELINE SENTENCES MAY BE TOO
HIGH OR TOO LOW; THAT THEY MAY RESULT IN PRISON OVERCROWDING; THAT THE
GUIDELINES SYSTEM MAY SHIFT DISCRETION FROM THE JUDGES TO THE
PROSECUTORS; THAT THE SENTENCING COMMISSION MAY HAVE TOO MUCH POWER;
AND THAT THE AUTHORITY FOR THE DEPARTMENT OF JUSTICE TO APPEAL A
SENTENCE BELOW THE GUIDELINES IS INAPPROPRIATE.

SINCE THE TIME THESE SENTENCING PROPOSALS WERE FIRST INTRODUCED IN 1977
THE COMMITTEE HAS SUSPECTED THAT THESE CONCERNS WERE NOT WELL-
FOUNDED. HOWEVER, SINCE 1977 A GROWING NUMBER OF STATES AND LOCALITIES
HAVE IMPLEMENTED SENTENCING REFORM LEGISLATION OR VOLUNTARY
GUIDELINES SYSTEMS AND PRELIMINARY INDICATIONS BASED ON THEIR
EXPERIENCES SUPPORT THE WORKABILITY OF A SENTENCING GUIDELINES SYSTEM
AND, IN PARTICULAR, THE ADVANTAGES OF THE SYSTEM PROPOSED BY THE
COMMITTEE AS COMPARED TO OTHER FORMS OF SENTENCING REFORM. [FN228]
FOLLOWING IS A DISCUSSION OF THESE ISSUES AND, WHERE RELEVANT, A
DESCRIPTION OF STATE EXPERIENCE IN THE AREA.

*61 **3244 B. GUIDELINES SENTENCES AND IMPACT ON THE CRIMINAL JUSTICE
SYSTEM

SOME CRITICS HAVE EXPRESSED CONCERN THAT SENTENCES UNDER THE
GUIDELINES WILL BE EITHER TOO LOW TO PROTECT THE PUBLIC OR SO HIGH THAT
THEY WILL RESULT IN PRISON OVERCROWDING.

IN ORDER TO AVOID THESE PROBLEMS, THE BILL DIRECTS THE SENTENCING
COMMISSION BOTH TO ASCERTAIN CURRENT SENTENCING PRACTICE AND TO BE
MINDFUL OF THE CAPACITY OF THE PRISONS AND OTHER PARTS OF THE CRIMINAL
JUSTICE SYSTEM. [FN229] IT SHOULD BE MADE CLEAR THAT THESE PROVISIONS ARE
NOT DESIGNED TO REQUIRE THE SENTENCING COMMISSION TO RECOMMEND A
CONTINUATION OF CURRENT SENTENCING PRACTICES; THEY ARE INCLUDED TO
ASSURE THAT THE COMMISSION STUDIES CURRENT PRACTICE SUFFICIENTLY TO
AVOID INADVERTENT CHANGES IN THAT PRACTICE. AS THE BILL NOTES, 'IN MANY
CASES CURRENT SENTENCES DO NOT ACCURATELY REFLECT THE SERIOUSNESS OF
THE OFFENSE.' [FN230] THE COMMITTEE IS OF THE VIEW THAT THE SENTENCING
COMMISSION WILL PROBABLY FIND, FOR EXAMPLE, THAT THE SENTENCES FOR SOME
VIOLENT OFFENDERS ARE TOO LOW AND THAT THE SENTENCES FOR SOME PROPERTY
OFFENDERS ARE TOO HIGH TO SERVE THE PURPOSES OF SENTENCING. BY
DEVELOPING COMPLETE INFORMATION ON CURRENT PRACTICES, THE SENTENCING
COMMISSION WILL BE ABLE, IF NECESSARY, TO CHANGE THOSE PRACTICES WITH A



FULL AWARENESS OF THEIR POTENTIAL IMPACT ON THE CRIMINAL JUSTICE SYSTEM.
THE BILL ALSO REQUIRES THAT THE INITIAL SENTENCING GUIDELINES BE
SUBMITTED TO THE CONGRESS SIX MONTHS BEFORE THEY GO INTO EFFECT, DURING
WHICH TIME THE GENERAL ACCOUNTING OFFICE IS REQUIRED TO STUDY THE
GUIDELINES AND COMPARE THEIR POTENTIAL IMPACT WITH THE EXISTING
SENTENCING AND PAROLE SYSTEM. [FN231] IF, BASED ON THIS INFORMATION, THE
CONGRESS CONCLUDES THAT THE GUIDELINES REFLECT SENTENCES THAT ARE
EITHER TOO HIGH OR TOO LOW FROM EITHER A PRACTICAL OR A PHILOSOPHICAL
STANDPOINT, IT CAN REJECT THEM BY ENACTING THE APPROPRIATE LEGISLATION.
[FN232]

SEVERAL JURISDICTIONS HAVE RECENTLY ADOPTED SENTENCING REFORM
LEGISLATION OR OTHER SENTENCING REFORM MEASURES. ONLY ONE STATE,
MINNESOTA, [FN233] IS OPERATING UNDER A DETERMINATE SENTENCING SYSTEM
WITH SENTENCING GUIDELINES. ONE OTHER STATE, WASHINGTON, [FN234] HAS
ENACTED LEGISLATION TO CREATE A DETERMINATE SENTENCING GUIDELINES
SYSTEM; WASHINGTON'S GUIDELINES ARE UNDER DEVELOPMENT AND ARE
SCHEDULED TO GO INTO EFFECT IN THE MIDDLE OF 1984. WHILE SEVERAL OTHER
STATES HAVE ENACTED SENTENCING REFORM LEGISLATION IN RECENT YEARS, NONE
OF THE OTHER STATE SENTENCING SYSTEMS ARE SIMILAR TO THE PROPOSED
FEDERAL SENTENCING SYSTEM IN ALL IMPORTANT RESPECTS. THE *62 **3245
PENNSYLVANIA, [FN235] CALIFORNIA, [FN236] & ILLINOIS, [FN237] AND INDIANA
[FN238] STATUTES, AMONG OTHERS, CREATE A DETERMINATE SENTENCING SYSTEM
BUT CREATE A SYSTEM OF SPECIFIC LEGISLATED SENTENCES RATHER THAN A MORE
FLEXIBLE SENTENCING GUIDELINES SYSTEM. THE MAINE STATUTE [FN239]
ABOLISHES PAROLE BUT DOES NOT CREATE EITHER A SENTENCING GUIDELINES
SYSTEM OR LEGISLATED SENTENCES. SOUTH CAROLINA HAS ESTABLISHED A
SENTENCING COMMISSION THAT IS IN THE PROCESS OF DEVELOPING GUIDELINES
IN THE CONTEXT OF AN INDETERMINATE SENTENCING SYSTEM. [FN240] SEVERAL
STATES, INCLUDING MARYLAND, MASSACHUSETTS, AND NEW JERSEY, [FN241] AND
NUMEROUS LOCAL COURTS HAVE ADOPTED SUCH GUIDELINES. [FN242]

THE NATIONAL ACADEMY OF SCIENCES HAS RECENTLY PUBLISHED AN EXTENSIVE
STUDY AND EVALUATION OF ALL THE RESEARCH THAT HAS BEEN DONE ON STATE
AND LOCAL SENTENCING REFORM EFFORTS. [FN243] THAT STUDY CONCLUDED THAT,
IN EVERY RESPECT STUDIED, THE MINNESOTA SENTENCING REFORM HAD BEEN
MORE SUCCESSFUL THAN ANY OTHER STATE OR LOCAL REFORM EFFORT IN
ACHIEVING ITS GOALS OF REDUCING UNWARRANTED SENTENCING DISPARITY,
INCREASING EMPHASIS ON PUNISHMENT FOR VIOLENT OFFENDERS, AND AVOIDING
UNINTENDED BURDENS ON THE PRISON SYSTEM. [FN244] THIS FINDING IS
ESPECIALLY IMPORTANT TO THE CONSIDERATION OF THIS BILL BECAUSE OF THE
SUBSTANTIAL SIMILARITY BETWEEN THE MINNESOTA LEGISLATION AND THIS
FEDERAL SENTENCING REFORM MEASURE.

THE NATIONAL ACADEMY OF SCIENCES STUDY CONCLUDED THAT THE MINNESOTA
SENTENCING GUIDELINES SYSTEM WAS MORE SUCCESSFUL IN CHANGING
SENTENCING BEHAVIOR TO REDUCE UNWARRANTED SENTENCING DISPARITIES FOR
THREE REASONS. FIRST, THE SENTENCING GUIDELINES WERE REQUIRED BY
LEGISLATION RATHER THAN ADOPTED VOLUNTARILY BY THE COURTS. SECOND, THE
GUIDELINES PRESCRIBED WHAT SENTENCING BEHAVIOR OUGHT TO BE RATHER
THAN MERELY DESCRIBING PAST SENTENCING PRACTICES. AND THIRD, THE
MINNESOTA STATUTE INCLUDED A MECHANISM-- AVAILABILITY OF APPELLATE
REVIEW OF ALL SENTENCES OUTSIDE THE GUIDELINES-- TO ASSURE JUDICIAL
COMPLIANCE WITH THE GUIDELINES. THE STUDY ALSO FOUND THAT MINNESOTA
WAS ABLE TO CREATE A MODEL OF ITS CRIMINAL SENTENCING SYSTEM THAT
PERMITTED IT TO TEST THE IMPACT OF ANY GIVEN SET OF SENTENCING GUIDELINES
ON ITS PRISON SYSTEM, THUS ENABLING IT TO FASHION GUIDELINES THAT
AVOIDED ANY UNINTENDED IMPACT ON THE PRISON SYSTEM.



*63 **3246 C. SENTENCING GUIDELINES AND PROSECUTORIAL DISCRETION

SOME CRITICS EXPRESSED THE CONCERN THAT A SENTENCING GUIDELINES SYSTEM
WILL SIMPLY SHIFT DISCRETION FROM SENTENCING JUDGES TO PROSECUTORS.
[FN245] THE CONCERN IS THAT THE PROSECUTOR WILL USE THE PLEA BARGAINING
PROCESS TO CIRCUMVENT THE GUIDELINES RECOMMENDATION IF HE DOESN'T
AGREE WITH THE GUIDELINES RECOMMENDATION.

THE BILL CONTAINS A PROVISION DESIGNED TO AVOID THIS POSSIBILITY. UNDER
PROPOSED 28 U.S.C. 994(A)(2)(D), THE SENTENCING COMMISSION IS DIRECTED TO
ISSUE POLICY STATEMENTS FOR CONSIDERATION BY FEDERAL JUDGES IN DECIDING
WHETHER TO ACCEPT A PLEA AGREEMENT. THIS GUIDANCE WILL ASSURE THAT
JUDGES CAN EXAMINE PLEA AGREEMENTS TO MAKE CERTAIN THAT PROSECUTORS
HAVE NOT USED PLEA BARGAINING TO UNDERMINE THE SENTENCING GUIDELINES.
PROFESSOR STEPHEN J. SCHULHOFER, WHO INITIALLY RAISED THE QUESTION OF
WHETHER SENTENCING GUIDELINES WOULD SHIFT TOO MUCH DISCRETION TO
PROSECUTORS, HAS STATED THAT JUDICIAL REVIEW OF PLEA BARGAINING UNDER
SUCH POLICY STATEMENTS SHOULD ALLEVIATE ANY POTENTIAL PROBLEM IN THIS
AREA. [FN246]

D. MAKEUP AND AUTHORITY OF THE SENTENCING COMMISSION

TITLE 11 AS REPORTED CREATES A UNITED STATES SENTENCING COMMISSION
WHOSE DUTY IS TO PROMULGATE SENTENCING GUIDELINES AND POLICY
STATEMENTS. THE SENTENCING COMMISSION WOULD BE IN THE JUDICIAL BRANCH
AND WOULD CONSIST OF SEVEN MEMBERS APPOINTED BY THE PRESIDENT WITH THE
ADVICE AND CONSENT OF THE SENATE. TWO OF THE MEMBERS WOULD BE ACTIVE
FEDERAL JUDGES. [FN247] THE PRESIDENT WOULD CONSULT REPRESENTATIVES OF
JUDGES, PROSECUTORS, DEFENSE ATTORNEYS, AND OTHERS FOR RE
OMMENDATIONS ON WHO SHOULD BE MEMBERS OF THE COMMISSION.

THE CHAIRMAN OF THE COMMISSION WOULD HOLD A FULL-TIME POSITION AND
WOULD BE PAID AT THE ANNUAL RATE OF JUDGES OF THE UNITED STATES COURTS
OF APPEALS. THE OTHER SIX POSITIONS WOULD ALSO BE FULL-TIME UNTIL THE END
OF THE FIRST SIX YEARS THAT THE GUIDELINES ARE IN EFFECT. THESE POSITIONS
WOULD THEN BECOME PART-TIME. INDIVIDUALS OCCUPYING FULL-TIME POSITIONS
WOULD BE COMPENSATED AT THE RATE OF THE JUDGES OF THE UNITED STATES
COURTS OF APPEALS. PART-TIME MEMBERS WOULD RECEIVE THE DAILY RATE AT
WHICH UNITED STATES COURTS OF APPEALS JUDGES ARE PAID. [FN248]

THE JUDICIAL CONFERENCE OF THE UNITED STATES, CONCERNED THAT THE
SENTENCING COMMISSION WOULD HAVE TOO MUCH POWER AND WOULD DUPLICATE
EFFORTS OF THE STAFFS OF THE FEDERAL JUDICIAL CENTER AND THE
ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS, HAS PROPOSED
ALTERNATIVE LEGISLATION (S. 1182). THAT BILL SPECIFIES THAT SENTENCING
GUIDELINES WOULD BE ISSUED BY THE JUDICIAL CONFERENCE AFTER CONSIDERING
GUIDELINES RECOMMENDED BY A COMMITTEE ON SENTENCING OF THE JUDICIAL
CONFERENCE. THE COMMITTEE ON SENTENCING WOULD CONSIST OF SEVEN PART-
TIME MEMBERS SELECTED BY THE JUDICIAL CONFERENCE. FOUR OF THE MEMBERS
WOULD BE ACTIVE FEDERAL JUDGES, WHILE THREE OTHER MEMBERS WOULD BE
PERSONS WHO HAD NEVER BEEN JUDGES *64 **3247 AND ONE OF THEM WOULD
BE A NON-LAWYER. NON- GOVERNMENT MEMBERS WOULD BE PAID AT THE DAILY
RATE FOR GS-18 FEDERAL EMPLOYEES. THE PROPOSED LEGISLATION CONTAINS NO
LANGUAGE CONCERNING THE STAFF OF THE COMMITTEE, BUT THE SUPPORTING
MATERIALS INDICATE THAT THE STAFF WOULD BE PROVIDED BY THE FEDERAL
JUDICIAL CENTER AND THE ADMINISTRATIVE OFFICE OF THE UNITED STATES
COURTS.

THE COMMITTEE HAS GIVEN CAREFUL CONSIDERATION TO THESE



RECOMMENDATIONS OF THE JUDICIAL CONFERENCE BUT HAS CONCLUDED THAT THE
PROVISIONS FOR A SENTENCING COMMISSION THAT ARE CONTAINED IN S. 1762
ARE PREFERABLE FOR A NUMBER OF REASONS.

FIRST, THE REPORTED BILL REQUIRES ALL THREE BRANCHES OF GOVERNMENT,
RATHER THAN ONLY THE JUDICIAL BRANCH, TO PARTICIPATE IN THE SELECTION OF
MEMBERS OF THE SENTENCING COMMISSION. THIS PERMITS LEGISLATIVE BRANCH
PARTICIPATION IN THE SELECTION OF MEMBERS OF THE BODY TO WHICH CONGRESS
WILL BE DELEGATING SOME OF ITS AUTHORITY TO SET SENTENCING POLICY.
PRESIDENTIAL APPOINTMENT OF THE MEMBERS ASSURES HIGH VISIBILITY OF THE
COMMISSION, WHICH THE COMMITTEE THINKS IS IMPORTANT TO THE
COMMISSION'S ROLE IN GUIDING THIS EXTENSIVE CHANGE IN FEDERAL
SENTENCING POLICY. FINALLY, THE BILL DOES ASSURE THE JUDICIARY A ROLE IN
THE SELECTION OF THE MEMBERS AND DOES PLACE THE COMMISSION IN THE
JUDICIAL BRANCH.

SECOND, THE JUDICIAL CONFERENCE BILL WOULD PRECLUDE MEMBERSHIP ON THE
GUIDELINES DRAFTING AGENCY OF FORMER OR SENIOR FEDERAL JUDGES AND OF
NON- FEDERAL JUDGES. SINCE SEVERAL JUDGES IN THESE CATEGORIES HAVE BEEN
AMONG THE MOST ARTICULATE SPOKESMEN FOR SENTENCING REFORM, THE
COMMITTEE THINKS IT IS UNDESIRABLE TO PRECLUDE THEM FROM CONSIDERATION.
THIRD, THE COMMITTEE THINKS THAT THE GUIDELINES DRAFTING AGENCY SHOULD
HAVE FULL-TIME MEMBERS AT LEAST UNTIL THE INITIAL GUIDELINES ARE IN PLACE
DURING ITS FIRST FEW YEARS. WHILE THE FIRST SET OF GUIDELINES IS BEING
DRAFTED AND IMPLEMENTED, THE COMMISSION MEMBERS WILL BE VERY BUSY
STUDYING CURRENT SENTENCING PRACTICES, DETERMINING THE EXTENT TO WHICH
THESE PRACTICES SHOULD BE CHANGED OR FOLLOWED, AND DETERMINING
WHETHER THEY NEED FINE-TUNING AFTER THEY ARE IMPLEMENTED. IN ADDITION,
BECAUSE OF THE IMPORTANCE OF THE WORK OF THE COMMISSION, THAT WORK
SHOULD NOT BE SUBORDINATED TO OTHER WORK OF THE MEMBERS OF THE
COMMISSION.

FINALLY, THE COMMITTEE STRONGLY BELIEVES THAT THE SENTENCING COMMISSION
SHOULD HAVE ITS OWN STAFF. OF COURSE, THAT STAFF SHOULD COORDINATE
WITH AND DRAW ON THE EXPERTISE OF THE STAFFS OF THE FEDERAL JUDICIAL
CENTER AND THE ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS, AND
THE BILL REQUIRES THIS COORDINATION. [FN249] THESE STAFFS HAVE HIGHLY
COMPETENT PERSONNEL WHO HAVE ENGAGED IN SENTENCING RESEARCH,
PUBLISHED SENTENCING DATA, AND BEGUN EXTENSIVE DATA COLLECTION FOR
ASSISTANCE IN IMPLEMENTING SENTENCING GUIDELINES. IT WOULD BE A MISTAKE
FOR THE SENTENCING COMMISSION TO FAIL TO DRAW ON THESE RESOURCES.
HOWEVER, THE STAFFS OF THE FEDERAL JUDICIAL CENTER AND THE
ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS HAVE NUMEROUS OTHER
RESPONSIBILITIES; THE COMMITTEE BELIEVES THAT IT IS IMPORTANT THAT THERE
BE A STAFF ASSIGNED ONLY TO SENTENCING REFORM RESPONSIBILITIES WITHOUT
CONFLICTING DEMANDS ON THEIR TIME.

*65 **3248 E. GOVERNMENT APPEAL OF SENTENCE

ANOTHER FREQUENT CRITICISM LEVELED AT THE BILL IS THAT IT SHOULD NOT
PROVIDE THE GOVERNMENT WITH THE POWER TO APPEAL A SENTENCE. IF THE
REFORMS ARE TO BE EFFECTIVE IN REDUCING UNWARRANTED SENTENCING
DISPARITY AND ACHIEVING OVERALL FAIRNESS, HOWEVER, IT IS ESSENTIAL THAT
THERE BE A MECHANISM TO APPEAL ON BEHALF OF THE PUBLIC THOSE SENTENCES
WHICH FALL BELOW THE APPLICABLE GUIDELINES. [FN250] IF THE DEFENDANT
ALONE CAN APPEAL, THERE WILL BE NO EFFECTIVE OPPORTUNITY FOR THE
REVIEWING COURTS TO CORRECT AN INJUSTICE ARISING FROM A SENTENCE THAT
IS PATENTLY TOO LENIENT. APPELLATE REVIEW FOR THE DEFENDANT ALONE WOULD



NOT BE AN EFFECTIVE WEAPON TO FIGHT DISPARITY, SINCE THE APPELLATE COURT
COULD REDUCE EXCESSIVE SENTENCES BUT NOT RAISE INADEQUATE ONES. THE
EFFORT TO ACHIEVE GREATER UNIFORMITY, THEREFORE, MIGHT UNINTENTIONALLY
RESULT IN A GRADUAL SCALING DOWN OF SENTENCES TO THE LEVEL OF THE MORE
LENIENT ONES.

CONCLUSION

THE SHAMEFUL DISPARITY IN CRIMINAL SENTENCES IS A MAJOR FLAW IN THE
EXISTING CRIMINAL JUSTICE SYSTEM, AND MAKES IT CLEAR THAT THE SYSTEM IS
RIPE FOR REFORM. CORRECTING OUR ARBITRARY AND CAPRICIOUS METHOD OF
SENTENCING WILL NOT BE A PANACEA FOR ALL OF THE PROBLEMS WHICH
CONFRONT THE ADMINISTRATION OF CRIMINAL JUSTICE, BUT IT WILL CONSTITUTE A
SIGNIFICANT STEP FORWARD.

THE BILL, AS REPORTED, MEETS THE CRITICAL CHALLENGE OF SENTENCING REFORM.
THE BILL'S SWEEPING PROVISIONS ARE DESIGNED TO STRUCTURE JUDICIAL
SENTENCING DISCRETION, ELIMINATE INDETERMINATE SENTENCING, PHASE OUT
PAROLE RELEASE, AND MAKE CRIMINAL SENTENCING FAIRER AND MORE CERTAIN.
THE CURRENT EFFORT CONSTITUTES AN IMPORTANT ATTEMPT TO REFORM THE
MANNER IN WHICH WE SENTENCE CONVICTED OFFENDERS. THE COMMITTEE
BELIEVES THAT THE BILL REPRESENTS A MAJOR BREAK-THROUGH IN THIS AREA.

SECTION-BY-SECTION ANALYSIS

SECTION 201 OF THE BILL STATES THAT THIS TITLE MAY BE CITED AS THE
'SENTENCING REFORM ACT OF 1983'.

SECTION 202(A)(1) REDESIGNATES A NUMBER OF SECTIONS OF TITLE 18, U.S.C.
WITH NEW SECTION NUMBERS IN ORDER TO PRESERVE THEM WHILE MAKING ROOM
FOR THE NEW SENTENCING PROVISIONS ENACTED BY SECTION 202(A)(2). AMONG
THE SECTIONS THAT ARE REDESIGNATED ARE 18 U.S.C. 3579 AND 3580, THE
RESTITUTION PROVISIONS ENACTED BY THE VICTIM AND WITNESS PROTECTION ACT
OF 1982, WHICH ARE REDESIGNATED AS 18 U.S.C. 3663 AND 3664. ALL THE
REDESIGNATED PROVISIONS BECOME PART OF NEW CHAPTER 232 OF TITLE 18,
U.S.C. UNDER SECTION 202(A)(4) OF THE BILL.

SECTION 202(A)(2) REPEALS THE PROVISIONS OF CURRENT CHAPTERS 227, 229,
AND 231 OF TITLE 18 THAT ARE NOT REDESIGNATED BY SECTION 202(A)(1) AND
REPLACES THEM WITH NEW CHAPTERS 227 AND 229 OF TITLE 18. THE REPEALED
PROVISIONS ARE DISCUSSED BELOW WHERE PERTINENT.

*66 **3249 CHAPTER 227-- SENTENCES

PROPOSED CHAPTER 227 OF TITLE 18, U.S.C. DESCRIBES THE TYPES OF SENTENCES
THAT CAN BE IMPOSED ON FEDERAL CRIMINAL OFFENDERS. SUBCHAPTER A
CONTAINS GENERAL PROVISIONS RELATING TO SENTENCES FOR FEDERAL
OFFENSES. SUBCHAPTERS B, C, AND D DESCRIBE THE SENTENCES TO A TERM OF
PROBATION, TO PAY A FINE, AND TO A TERM OF IMPRISONMENT, RESPECTIVELY.

SUBCHAPTER A-- GENERAL PROVISIONS

(PROPOSED 18 U.S.C. 3551-3559)

THIS SUBCHAPTER CONTAINS GENERAL PROVISIONS RELATING TO THE TYPES OF



SENTENCES THAT CAN BE IMPOSED ON INDIVIDUALS AND ON ORGANIZATIONS, AND
TO THE CONSIDERATIONS THAT SHOULD GO INTO THE DETERMINATION OF AN
APPROPRIATE SENTENCE. SECTION 3551 LISTS THE TYPES OF SENTENCES THAT MAY
BE IMPOSED UPON A DEFENDANT WHO HAS BEEN FOUND GUILTY OF AN OFFENSE.
SECTION 3552 CONTAINS THE REQUIREMENTS FOR PRESENTENCE INVESTIGATIONS
AND REPORTS. SECTION 3553 LISTS THE FACTORS TO BE CONSIDERED BY A
SENTENCING JUDGE IN IMPOSING SENTENCE AND SETS FORTH THE REQUIREMENT
THAT THE JUDGE STATE REASONS FOR A PARTICULAR SENTENCE. SECTIONS 3554
THROUGH 3556 DESCRIBE THE COLLATERAL SENTENCES OF AN ORDER OF CRIMINAL
FORFEITURE, AN ORDER OF NOTICE TO VICTIMS OF A FRAUDULENT OFFENSE, AND
AN ORDER OF RESTITUTION. SECTIONS 3557 AND 3558 CONTAIN CROSS-
REFERENCES TO OTHER PROVISIONS OF TITLE 18 AND THE FEDERAL RULES OF
APPELLATE PROCEDURE RELATING TO APPELLATE REVIEW AND IMPLEMENTATION OF
SENTENCES. SECTION 3559 SPECIFIES HOW THE CLASSIFICATION SYSTEM CREATED
IN SECTION 3581(B) APPLIES TO OFFENSES THAT ARE NOT SPECIFICALLY GRADED
BY LETTER GRADE.

SECTION 3551. AUTHORIZED SENTENCES

1. IN GENERAL

SECTION 3551 OUTLINES THE AUTHORIZED SENTENCES FOR DEFENDANTS FOUND
GUILTY OF FEDERAL OFFENSES. IT REQUIRES THAT EACH FEDERAL OFFENDER BE
SENTENCED IN ACCORD WITH THE PROVISIONS OF THE SUBCHAPTER IN ORDER TO
ACHIEVE THE GENERAL PURPOSES OF SENTENCING. IT LISTS SEPARATELY THE
KINDS OF SENTENCES THAT MAY BE IMPOSED ON INDIVIDUALS AND ON
ORGANIZATIONS AND THE COMBINATIONS OF KINDS OF SENTENCES THAT MAY BE
IMPOSED.

2. PRESENT FEDERAL LAW

SECTION 3551 HAS NO DIRECT COUNTERPART IN CURRENT LAW. GENERALLY EACH
STATUTE IN CURRENT LAW THAT DEFINES A CRIMINAL OFFENSE SPECIFIES THE
MAXIMUM TERM OF IMPRISONMENT OR THE MAXIMUM FINE, OR BOTH, THAT MAY BE
IMPOSED UPON A DEFENDANT FOUND GUILTY OF VIOLATING THE STATUTE. A FEW
STATUTES ALSO SPECIFY MINIMUM SENTENCES THAT MUST BE IMPOSED. [FN251]
CURRENT LAW ALSO RARELY DISTINGUISHES BETWEEN INDIVIDUALS AND
ORGANIZATIONS FOR SENTENCING PURPOSES. THUS, PRESENT *67 **3250 LAW
FAILS TO RECOGNIZE THE USUAL DIFFERENCES IN THE FINANCIAL RESOURCES OF
THESE TWO CATEGORIES OF DEFENDANTS AND FAILS TO TAKE INTO ACCOUNT THE
GREATER FINANCIAL HARM TO VICTIMS AND THE GREATER FINANCIAL GAIN TO THE
CRIMINAL THAT CHARACTERIZE OFFENSES TYPICALLY PERPETRATED BY
ORGANIZATIONS.

NOR DOES CURRENT LAW ADDUCE THE TYPES OF SENTENCES THAT MAY BE IMPOSED
ON A PARTICULAR TYPE OF DEFENDANT. THE PRESENT STATUTES CONTAIN ONLY
GENERAL PROVISIONS FOR SUSPENDING THE IMPOSITION OR EXECUTION OF MOST
SENTENCES AND FOR PLACING DEFENDANTS ON PROBATION RATHER THAN
IMPOSING OR EXECUTING THEIR SENTENCES. [FN252]

FINALLY, CURRENT FEDERAL LAW CONTAINS NO GENERAL STATEMENT OF THE NEED
FOR A SENTENCE TO CARRY OUT A PARTICULAR PURPOSE. IT DOES, HOWEVER,
CONTAIN SEVERAL VERY SPECIALIZED SENTENCING STATUTES THAT APPLY ONLY TO
CERTAIN CATEGORIES OF OFFENDERS-- YOUTH OFFENDERS, [FN253] YOUNG ADULT
OFFENDERS, [FN254] CERTAIN DRUG USERS AND ADDICTS, [FN255] DANGEROUS



SPECIAL OFFENDERS, [FN256] AND DANGEROUS SPECIAL DRUG OFFENDERS--
[FN257] AND THAT TIE THEIR PROVISIONS TO CONGRESSIONAL STATEMENTS THAT
THE PURPOSE OF THE SENTENCE IS TREATMENT, [FN258] TREATMENT AND
SUPERVISION, [FN259] OR INCAPACITATION. [FN260]

3. PROVISIONS OF THE BILL, AS REPORTED

SUBSECTION (A) PROVIDES THAT A DEFENDANT FOUND GUILTY OF ANY FEDERAL
OFFENSE SHALL BE SENTENCED IN ACCORDANCE WITH THE PROVISIONS OF THE
CHAPTER 'SO AS TO ACHIEVE THE PURPOSES SET FORTH IN SUBPARAGRAPHS (A)
THROUGH (D) OF SECTION 3553(A)(2) TO THE EXTENT THAT THEY ARE APPLICABLE
IN LIGHT OF ALL THE CIRCUMSTANCES OF THE CASE.' THE PARAGRAPHS REFERRED
TO SET FORTH THE BASIC PURPOSES OF SENTENCING-- DETERRENCE, [FN261]
INCAPACITATION, JUST PUNISHMENT, AND REHABILITATION. THIS PART OF SECTION
3551 IS DESIGNED TO FOCUS THE SENTENCING PROCESS UPON THE OBJECTIVES TO
BE ACHIEVED BY THE FEDERAL CRIMINAL JUSTICE SYSTEM AND TO ENCOURAGE THE
EMPLOYMENT OF SENTENCING OPTIONS, SUCH AS PROBATION, FINES,
IMPRISONMENT, OR COMBINATIONS THEREOF, IN A FASHION TAILORED TO ACHIEVE
THESE MULTIPLE OBJECTIVES.

WHILE THE BILL, AS REPORTED, CONTAINS A CONGRESSIONAL STATEMENT OF FOUR
PURPOSES OF SENTENCING, THE COMMITTEE HAS NOT FAVORED ONE PURPOSE OF
SENTENCING OVER ANOTHER EXCEPT WHERE THE SENTENCE INVOLVES A TERM OF
IMPRISONMENT. [FN262] WHILE SOME OF THOSE WHO HAVE COMMENTED ON THE
BILL PREFER THAT ONE PURPOSE OR ANOTHER BE FAVORED OVER THE OTHERS OR,
INDEED, THAT SOME OF THE LISTED PURPOSES HC71 *68 **3251 BE DELETED
FROM THE BILL ALTOGETHER, [FN263] THE COMMITTEE BELIEVES THAT EACH OF THE
FOUR STATED PURPOSES SHOULD BE CONSIDERED IN IMPOSING SENTENCE IN A
PARTICULAR CASE. THE COMMITTEE ALSO RECOGNIZES THAT ONE PURPOSE MAY
HAVE MORE BEARING ON THE IMPOSITION OF SENTENCE IN A PARTICULAR CASE
THAN ANOTHER PURPOSE HAS. FOR EXAMPLE, THE PURPOSE OF REHABILITATION
MAY PLAY AN IMPORTANT ROLE IN SENTENCING AN OFFENDER TO A TERM OF
PROBATION WITH THE CONDITION THAT HE PARTICIPATE IN A PARTICULAR COURSE
OF STUDY, WHILE THE PURPOSES OF JUST PUNISHMENT AND INCAPACITATION MAY
BE IMPORTANT CONSIDERATIONS IN SENTENCING A REPEATED OR VIOLENT
OFFENDER TO A RELATIVELY LONG TERM OF IMPRISONMENT.

SUBSECTION (B) OF SECTION 3551 SPECIFIES THAT AN INDIVIDUAL OFFENDER
MUST EITHER BE PLACED ON PROBATION, FINED, OR IMPRISONED AS PROVIDED IN
THE SUBCHAPTERS GOVERNING THE IMPOSITION OF SUCH SENTENCES. IT REQUIRES
THE IMPOSITION OF AT LEAST ONE OF SUCH SENTENCES. [FN264] IT FURTHER
STATES THAT A FINE OR ANY OF THE SANCTIONS AUTHORIZED BY SECTION 3554,
3555, OR 3556 MAY BE IMPOSED IN ADDITION TO ANY OTHER SENTENCE.
SUBSECTION (B) TREATS A TERM OF PROBATION AS A TYPE OF SENTENCE, RATHER
THAN AS AN ALTERNATIVE TO IMPOSITION OR EXECUTION OF A SENTENCE AS IN
CURRENT LAW. [FN265] SUBSECTION (B) ALSO ELIMINATES THE SPLIT SENTENCE IN
WHICH A TERM OF IMPRISONMENT IS FOLLOWED BY A TERM OF PROBATION. [FN266]
SUBSECTION (C) REQUIRES THAT AN ORGANIZATION THAT IS CONVICTED OF A
FEDERAL OFFENSE BE SENTENCED TO A TERM OF PROBATION [FN267] OR TO PAY A
FINE, OR BOTH. AT LEAST ONE OF SUCH SENTENCES MUST BE IMPOSED. IN
ADDITION, AN ORGANIZATION MAY, IN AN APPROPRIATE CASE, BE MADE SUBJECT
TO AN ORDER OF CRIMINAL FORFEITURE, AN ORDER OF NOTICE TO VICTIMS, OR AN
ORDER OF RESTITUTION.

S. 1, AS INTRODUCED IN THE 93RD CONGRESS, PROVIDED, AS AN EQUIVALENT TO A
TERM OF IMPRISONMENT FOR AN INDIVIDUAL OFFENDER, THAT AN ORGANIZATION
COULD BE BARRED FROM ITS 'RIGHT TO AFFECT INTERSTATE OR FOREIGN
COMMERCE' FOR A PERIOD UP TO THE MAXIMUM LENGTH OF TIME THAT AN



INDIVIDUAL CONVICTED OF AN OFFENSE OF THE SAME SERIOUSNESS COULD BE
SENTENCED TO PRISON. [FN268] BECAUSE THE COMMITTEE WAS CONCERNED THAT
SUCH A PROVISION MIGHT TOO READILY BE USED IN AN INAPPROPRIATE CASE, THIS
PROVISION WAS DELETED IN THE REPORTED VERSION OF S. 1437 IN THE 95TH
CONGRESS. [FN269] INSTEAD, S. 1437 TOOK THE APPROACH THAT, IN AN
APPROPRIATE CASE, AN ORGANIZATION COULD BE BARRED, AS A CONDITION OF
PROBATION, FROM ENGAGING IN A PARTICULAR BUSINESS OR COULD BE ORDERED
TO ENGAGE IN SUCH A BUSINESS ONLY UNDER STATED CIRCUMSTANCES. [*69
FN270] **3252 SUCH A CONDITION OF PROBATION WOULD, OF COURSE, APPLY
ONLY FOR THE DURATION OF THE TERM OF PROBATION.

BUSINESS GROUPS, HOWEVER, CONTINUED TO EXPRESS CONCERN THAT THE
PROBATION CONDITION PROHIBITING AN ORGANIZATION FROM ENGAGING IN A
PARTICULAR BUSINESS MIGHT ENCOURAGE MISAPPLICATION TO A BUSINESS THAT
HAD COMMITTED A REGULATORY OFFENSE BUT THAT WAS OTHERWISE A LEGITIMATE
BUSINESS. WHILE THE INTENT OF THE COMMITTEE HAD BEEN THAT THE CONDITION
BARRING THE CONDUCTING OF A PARTICULAR BUSINESS SHALL BE USED ONLY FOR
AN ORGANIZATION THAT CONDUCTED BUSINESS IN A FLAGRANTLY ILLEGAL
MANNER, THE COMMITTEE UNDERSTANDS THE CONCERNS OF BUSINESS THAT THE
CONDITION MIGHT ENCOURAGE MISAPPLICATION TO THE ECONOMIC DETRIMENT OF
A LEGITIMATE ENTERPRISE. THE COMMITTEE ALSO BELIEVES THAT THE SITUATION
IN WHICH AN ORGANIZATION OPERATES IN A TOTALLY ILLEGAL MANNER IS
RELATIVELY UNUSUAL, OCCURRING MOST FREQUENTLY IN CASES WHERE A
BUSINESS EXISTS ONLY AS A FRONT FOR THOSE INDIVIDUALS WHO USE IT FOR
THEIR OWN FRAUDULENT PURPOSES. ACCORDINGLY, THIS CONDITION OF
PROBATION HAS BEEN FURTHER MODIFIED BY THE COMMITTEE. THE BILL NOW
PROVIDES THAT THE CONDITION PROHIBITING A DEFENDANT FROM ENGAGING IN A
PARTICULAR BUSINESS SHALL APPLY ONLY TO AN INDIVIDUAL OFFENDER. IN THE
RARE CASE IN WHICH AN ORGANIZATION OPERATES IN A GENERALLY ILLEGAL
MANNER, THE SENTENCING JUDGE CAN RELY ON SECTION 3563(B)(20), THE
GENERAL AUTHORITY TO SET APPROPRIATE CONDITIONS OF PROBATION FOR THE
ORGANIZATION, AND UNDER SECTION 3563(B)(6) CAN ALSO BAR AN INDIVIDUAL
OFFENDER, SUCH AS AN OFFICER OR EVEN SOLE PROPRIETOR OF A FRAUDULENT
BUSINESS, FROM ENGAGING IN A PARTICULAR BUSINESS.

THE COMMITTEE BELIEVES THAT SECTION 3551 PROVIDES THE BASIS FOR
ACHIEVING CONSIDERABLE FLEXIBILITY IN THE FORMULATION OF AN APPROPRIATE
SENTENCE FOR EACH PARTICULAR CASE. THE COMBINATION OF THIS SECTION, THE
MORE DETAILED DESCRIPTION OF SENTENCES THAT APPEARS IN THE FOLLOWING
SUBCHAPTERS, THE PURPOSES OF SENTENCING SET FORTH IN SECTION 3553(A)(2),
AND THE PROVISIONS FOR SENTENCING GUIDANCE TO THE JUDGES SET FORTH IN
SECTION 3553 OF THIS TITLE AND IN PROPOSED CHAPTER 58 OF TITLE 28, [FN271]
SHOULD PERMIT ENOUGH FLEXIBILITY TO INDIVIDUALIZE SENTENCES ACCORDING
TO THE CHARACTERISTICS OF THE OFFENSE AND THE OFFENDER, WHILE AT THE
SAME TIME RESULTING IN THE IMPOSITION OF SENTENCES THAT TREAT OFFENDERS
CONSISTENTLY AND FAIRLY.

SECTION 3552. PRESENTENCE REPORTS

1. IN GENERAL

SECTION 3552 REQUIRES THE PREPARATION OF A PRESENTENCE REPORT BY A
PROBATION OFFICER IN ACCORD WITH THE PROVISIONS OF RULE 32(C) OF THE
FEDERAL RULES OF CRIMINAL PROCEDURE, PERMITS THE COURT TO REQUEST A
PRESENTENCE REPORT BY THE BUREAU OF PRISONS OR BY PSYCHIATRIC EXAMINERS
IN APPROPRIATE CASES, AND REQUIRES THE COURT TO ASSURE THAT THESE



PRESENTENCE REPORTS ARE MADE AVAILABLE IN A TIMELY MANNER TO THE
DEFENDANT AND HIS COUNSEL AND TO THE ATTORNEY FOR THE GOVERNMENT IN
ACCORD WITH, AND TO THE EXTENT PERMITTED BY, THE PROVISIONS OF RULE
32(0).

*70 **3253 2. PRESENT FEDERAL LAW

THE BASIC PROVISIONS DEALING WITH PRESENTENCE REPORTS ARE CURRENTLY
FOUND IN RULE 32(C) OF THE FEDERAL RULES OF CRIMINAL PROCEDURE.
SUBDIVISION (C)(1) OF RULE 32 REQUIRES THAT A PRESENTENCE REPORT BE MADE
UNLESS (1) THE DEFENDANT, WITH THE PERMISSION OF THE COURT, WAIVES IT, OR
(2) THE COURT FINDS THAT THE RECORD CONTAINS SUFFICIENT INFORMATION AND
EXPLAINS THIS FINDING ON THE RECORD. THE PROBATION SERVICE IS GIVEN WIDE
DISCRETION IN DETERMINING THE INFORMATION TO BE INCLUDED IN THE REPORT.
[FN272] THE RULE SPECIFICALLY MENTIONS THE PRIOR CRIMINAL RECORD OF THE
DEFENDANT, THE CIRCUMSTANCES OF THE OFFENSE AND THOSE AFFECTING THE
DEFENDANT'S BEHAVIOR, AND INFORMATION CONCERNING RESTITUTION NEEDS.
[FN273]

THE FORM USED FOR THE PRESENTENCE REPORTS IS RECOMMENDED BY THE
PROBATION DIVISION OF THE ADMINISTRATIVE OFFICE OF THE UNITED STATES
COURTS. [FN274] SINCE JULY 1, 1978, AS A RESULT OF THOSE RECOMMENDATIONS,
FEDERAL JUDGES HAVE RECEIVED INFORMATION IN THE PRESENTENCE REPORT
REGARDING THE PAROLE GUIDELINE THAT THE PROBATION OFFICER BELIEVES THE
PAROLE COMMISSION WILL APPLY TO THE DEFENDANT IF HE IS SENTENCED TO A
TERM OF IMPRISONMENT, [FN275] AND INFORMATION CONCERNING SENTENCING
PRACTICES FOR THE OFFENSE. THIS INFORMATION SHOWS THE TYPES AND RANGES
OF SENTENCES IMPOSED NATIONWIDE AND IN THE JUDGE'S DISTRICT FOR THE TYPE
OF OFFENSE (SUCH AS DRUG OFFENSES) AND SHOWS THE AVERAGE NUMBER OF
MONTHS OF IMPRISONMENT OR PROBATION THOSE OFFENDERS RECEIVED. THE
INFORMATION DOES NOT INCLUDE OFFENSE OR OFFENDER CHARACTERISTICS, BUT
THE ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS IS EXPANDING ITS
DATA COLLECTION IN ORDER TO PROVIDE MORE DETAILED INFORMATION. THE
JUDGES ALSO HAVE AVAILABLE TO THEM THE SENTENCES IMPOSED CHART WHICH
SHOWS ALL THE SENTENCES IMPOSED IN FEDERAL COURT UNDER EACH PROVISION
OF FEDERAL CRIMINAL LAW.

18 U.S.C. 4205(C) PROVIDES THAT THE DISTRICT COURT MAY COMMIT A CONVICTED
OFFENDER TO THE CARE OF THE BUREAU OF PRISONS FOR A MORE DETAILED STUDY
AND ANALYSIS. THE COMMITMENT IS DEEMED TO BE FOR THE MAXIMUM TERM OF
IMPRISONMENT PRESCRIBED BY LAW. THE RESULTS OF THE STUDY MUST BE
REPORTED TO THE COURT WITHIN THREE MONTHS, UNLESS THE COURT GRANTS
ADDITIONAL TIME, NOT TO EXCEED THREE MONTHS, FOR FURTHER STUDY. THE
COURT IS THEN REQUIRED TO PLACE THE DEFENDANT ON PROBATION, AFFIRM THE
MAXIMUM SENTENCE ALREADY IMPOSED, OR REDUCE THE SENTENCE. UNDER 18
U.S.C. 4205(D), THE REPORT MAY INCLUDE INFORMATION '‘REGARDING THE
PRISONER'S PREVIOUS DELINQUENCY OR CRIMINAL EXPERIENCE, PERTINENT
CIRCUMSTANCES OF HIS SOCIAL BACKGROUND, HIS CAPABILITIES, HIS MENTAL AND
PHYSICAL HEALTH, AND SUCH OTHER FACTORS AS MAY BE PERTINENT. ' THE
PROVISION DOES NOT PRESCRIBE WHO SHOULD CONDUCT A MENTAL HEALTH
EXAMINATION.

*71 **3254 3. PROVISIONS OF THE BILL, AS REPORTED

SECTION 3552 AMENDS CURRENT LAW TO ASSURE THAT PRESENTENCE REPORTS
CONTAIN THE INFORMATION NECESSARY TO MAKE AN APPROPRIATE SENTENCING
DECISION IN THE NEW SENTENCING GUIDELINES SYSTEM. UNDER SUBSECTION (A),



PRESENTENCE REPORTS ARE REQUIRED TO BE PREPARED BY PROBATION OFFICERS
PURSUANT TO THE PROVISIONS OF RULE 32. RULE 32(C) IS AMENDED BY THE BILL
TO REQUIRE THE PREPARATION OF A PRESENTENCE REPORT UNLESS THE JUDGE
FINDS THAT HE HAS SUFFICIENT INFORMATION 'TO ENABLE THE MEANINGFUL
EXERCISE OF SENTENCING AUTHORITY PURSUANT TO 18 U.S.C. 3553". THE
DEFENDANT WOULD NOT BE ABLE TO WAIVE THE PRESENTENCE REPORT, AS HE CAN
UNDER CURRENT LAW, SINCE IT IS IMPORTANT THAT THE SENTENCING JUDGE
ASSURE HIMSELF THAT HE HAS SUFFICIENT INFORMATION FROM WHICH TO
DETERMINE THE APPLICABLE SENTENCING GUIDELINE.

PURSUANT TO THE RECOMMENDATIONS OF THE JUDICIAL CONFERENCE COMMITTEE
ON THE ADMINISTRATION OF THE PROBATION SYSTEM, [FN276] THE COMMITTEE
DELETED FROM PROPOSED 18 U.S.C. 2002 IN S. 1437 AS INTRODUCED IN THE 95TH
CONGRESS, A PREDECESSOR TO PROPOSED 18 U.S.C. 3552 IN THE REPORTED BILL,
LANGUAGE THAT WOULD HAVE REQUIRED CONVICTION OF A DEFENDANT BEFORE
THE PRESENTENCE INVESTIGATION COULD BE CONDUCTED. RULE 32 OF THE
FEDERAL RULES OF CRIMINAL PROCEDURE WAS AMENDED IN 1974 TO AUTHORIZE
THE MAKING OF A PRESENTENCE INVESTIGATION PRIOR TO CONVICTION, PROVIDED
ONLY THAT THE REPORT'S CONTENTS MAY NOT BE DISCLOSED TO ANYONE UNTIL
CONVICTION, EXCEPT THAT A JUDGE MAY INSPECT THE PRESENTENCE REPORT WITH
THE WRITTEN CONSENT OF THE DEFENDANT. THIS SECTION IS INTENDED TO
CONTINUE PRESENT LAW IN THIS REGARD.

IN ITS TESTIMONY IN THE 97TH CONGRESS, THE JUDICIAL CONFERENCE EXPRESSED
CONCERN THAT THE PROVISIONS OF SUBSECTION (A) AS INTRODUCED COULD BE
CONSTRUED TO REQUIRE THAT THE PROBATION OFFICER WHO PREPARES THE
PRESENTENCE INVESTIGATION AND REPORT MUST BE AN OFFICER OF THE
PARTICULAR COURT SENTENCING THE DEFENDANT. [FN277] IN ACCORDANCE WITH A
SUGGESTION BY THE CONFERENCE, SUBSECTION (A) HAS BEEN AMENDED BY THE
COMMITTEE TO MAKE CLEAR THAT ANY PROBATION OFFICER MAY MAKE THE
PRESENTENCE INVESTIGATION AND REPORT. THIS ASSURES THAT, FOR EXAMPLE, IF
A DEFENDANT HAS LIVED IN MORE THAN ONE DISTRICT IN WHICH THE
INVESTIGATION SHOULD BE CONDUCTED, IT IS UNNECESSARY FOR A PROBATION
OFFICER OF THE SENTENCING COURT TO TRAVEL TO A DISTANT DISTRICT TO
COMPLETE THE INVESTIGATION; HE CAN INSTEAD CALL ON A PROBATION OFFICER
OF THE DISTANT DISTRICT TO CONDUCT ALL OR PART OF THE INVESTIGATION.

TO ASSIST THE COURT IN DETERMINING INTO WHAT GUIDELINE CATEGORY A CASE
FITS, AND WHETHER SPECIAL MITIGATING OR AGGRAVATING FACTORS WARRANT
THE IMPOSITION OF A SENTENCE OUTSIDE THAT GUIDELINE, THE EXISTING
PROVISIONS OF RULE 32(C)(2)(A) AND (B) HAVE BEEN INCORPORATED IN
SUBDIVISION (C)(2)(A) OF THE RULE AND ARE AMENDED BY SECTION 205(A)(5) OF
THE BILL, AS REPORTED, TO REFER GENERALLY TO 'THE HISTORY AND
CHARACTERISTICS OF THE DEFENDANT' IN CONFORMITY WITH THE REQUIREMENT OF
SECTION 3553 THAT THE JUDGE CONSIDER THESE MATTERS IN *72 **3255
IMPOSING SENTENCE. THE RULE HAS BEEN FURTHER AMENDED TO REQUIRE THAT
THERE BE INCLUDED IN A PRESENTENCE REPORT:

THE CLASSIFICATION OF THE OFFENSE AND OF THE DEFENDANT UNDER THE
CATEGORIES ESTABLISHED BY THE SENTENCING COMMISSION PURSUANT TO
SECTION 994(A) OF TITLE 28, THAT THE PROBATION OFFICER BELIEVES TO BE
APPLICABLE TO THE DEFENDANT'S CASE, THE KINDS OF SENTENCE AND THE
SENTENCING RANGE SUGGESTED FOR SUCH A CATEGORY OF OFFENSE COMMITTED
BY SUCH A CATEGORY OF DEFENDANT AS SET FORTH IN THE GUIDELINES ISSUED BY
THE SENTENCING COMMISSION PURSUANT TO 28 U.S.C. 994(A)(1); AND AN
EXPLANATION BY THE PROBATION OFFICER OF ANY FACTORS THAT MAY INDICATE
THAT A SENTENCE OF A DIFFERENT KIND OR OF A DIFFERENT LENGTH THAN ONE
WITHIN THE APPLICABLE GUIDELINE WOULD BE MORE APPROPRIATE UNDER ALL THE
CIRCUMSTANCES (AS WELL AS) ANY PERTINENT POLICY STATEMENTS ISSUED BY THE
SENTENCING COMMISSION PURSUANT TO 28 U.S.C. 994(A)(2). * * *



THE PROVISIONS OF EXISTING RULE 32(C)(2)(C) AND (D) ARE CARRIED FORWARD
UNCHANGED AS RULE 32(C)(2)(D) AND (E).

SUBSECTION (B) OF SECTION 3552 PARTIALLY INCORPORATES AND REVISES THE
PROVISIONS OF 18 U.S.C. 4205(C). THE BILL PROVIDES THAT IF THE COURT
DESIRES MORE INFORMATION ABOUT A CONVICTED DEFENDANT, EITHER BEFORE OR
AFTER RECEIVING THE PRESENTENCE REPORT AND ANY REPORT CONCERNING THE
DEFENDANT'S MENTAL CONDITION, IT MAY ORDER A STUDY OF THE DEFENDANT. THE
STUDY SHALL BE CONDUCTED IN THE LOCAL COMMUNITY BY QUALIFIED
CONSULTANTS UNLESS THE SENTENCING JUDGE FINDS THAT THERE IS A
COMPELLING REASON FOR THE STUDY TO BE DONE BY THE BUREAU OF PRISONS OR
THERE ARE NO ADEQUATE PROFESSIONAL RESOURCES LOCALLY AVAILABLE TO
PERFORM THE STUDY.

THE PROVISION THAT PRESENTENCE STUDIES BE CONDUCTED LOCALLY WHERE
POSSIBLE WAS ADDED TO MAXIMIZE SAVINGS OF TIME AND MONEY BY REDUCING
THE NEED TO TRANSPORT FEDERAL PRISONERS TO DISTANT FEDERAL
INSTALLATIONS WITHIN THE SYSTEM AND TO AVOID THE PRACTICE OF GIVING
CERTAIN DEFENDANTS A 'TASTE OF JAIL' UNDER THE PRETENSE OF SENDING THEM
TO A PRISON FACILITY FOR THE PURPOSE OF A PRE- SENTENCE EXAMINATION. THE
BILL AMENDS CURRENT LAW BY REDUCING THE MAXIMUM PERIOD FOR THE STUDY
FROM SIX MONTHS TO 120 DAYS (60 DAYS PLUS A MAXIMUM 60-DAY EXTENSION) IN
ORDER TO ADVANCE THE TIME FOR FINAL SENTENCING WHILE STILL ALLOWING AN
ADEQUATE PERIOD FOR STUDY. THE COMMITTEE HAS AMENDED THE BILL TO
SPECIFICALLY REQUIRE THAT THE COURT ORDER FOR A STUDY SPECIFY THE
INFORMATION SOUGHT BY THE COURT. THIS WILL ASSURE THAT THOSE PREPARING
THE REPORT WILL FOCUS THEIR ATTENTION ON THE ISSUES OF MOST INTEREST TO
THE COURT. THE REQUIREMENT IS ALSO CONSISTENT WITH THE SHORTENED
PERIOD FOR PREPARATION OF THE REPORT. THE PREPARERS OF THE REPORT ARE
REQUIRED TO CONDUCT A COMPLETE STUDY OF MATTERS SPECIFIED BY THE COURT
AND OF ANY OTHER MATTERS THEY BELIEVE ARE PERTINENT TO THE FACTORS THAT
THE JUDGE MUST CONSIDER PURSUANT TO SECTION 3553(A) BEFORE IMPOSING
SENTENCE. BEFORE EXPIRATION OF THE STUDY PERIOD OR ANY EXTENSION, THE
STUDY MUST BE REPORTED TO THE COURT. THE REPORT MAY CONTAIN ANY
INFORMATION THAT THE BUREAU BELIEVES TO BE PERTINENT TO THE SENTENCING
DECISION. THE REPORT 1S REQUIRED TO INCLUDE THE BUREAU'S
RECOMMENDATIONS AS TO THE SENTENCING GUIDELINES AND POLICY STATEMENTS
ISSUED BY THE SENTENCING COMMISSION PURSUANT TO 28 U.S.C. *73 **3256
994(A) THAT THE PREPARERS BELIEVE TO BE APPLICABLE TO THE DEFENDANT'S
CASE.

UNDER CURRENT LAW, [FN278] IF A DEFENDANT IS COMMITTED TO THE CUSTODY OF
THE BUREAU OF PRISONS FOR STUDY PRIOR TO SENTENCING, HE IS DEEMED TO
HAVE BEEN SENTENCED TO THE MAXIMUM TERM OF IMPRISONMENT FOR HIS
OFFENSE. AFTER THE STUDY, THE JUDGE EITHER AFFIRMS THAT SENTENCE,
REDUCES IT, OR PLACES THE DEFENDANT ON PROBATION. UNDER SUBSECTION (B),
THE TEMPORARY SENTENCE IS EXPRESSLY LABELLED FOR ADMINISTRATIVE
PURPOSES AS A PROVISIONAL SENTENCE, AND WHEN THE STUDY IS COMPLETED,
THE JUDGE WILL IMPOSE A FINAL SENTENCE [FN279] UNDER THE VARIOUS
SENTENCING ALTERNATIVES AND PROCEDURES AVAILABLE UNDER THE CHAPTER.
THUS, THE JUDGE WILL BE MAKING THE SENTENCING DECISION AFTER ALL THE
NECESSARY INFORMATION HAS BEEN OBTAINED RATHER THAN BEING REQUIRED TO
ADJUST A SENTENCE THAT HAS ALREADY BEEN SET AT THE MAXIMUM LEVEL.
EARLIER VERSIONS OF THIS PROVISION REQUIRED THE BUREAU OF PRISONS TO
RETURN THE DEFENDANT TO COURT FOLLOWING THE PRESENTENCE STUDY. THE
CURRENT BILL PLACES THIS RESPONSIBILITY WITH THE UNITED STATES MARSHALS,
SINCE NO CHANGE IN THIS CURRENT PRACTICE WAS INTENDED.

SUBSECTION (C) ADDS A NEW PROVISION TO THE LAW THAT SPECIFICALLY PERMITS
THE COURT TO ORDER A PRESENTENCE EXAMINATION BY A PSYCHIATRIC EXAMINER



CONCERNING THE CURRENT MENTAL CONDITION OF THE DEFENDANT. THE
EXAMINATION WOULD BE CONDUCTED BY A LICENSED OR CERTIFIED PSYCHIATRIST
OR CLINICAL PSYCHOLOGIST DESIGNATED BY THE COURT. THE COURT WOULD HAVE
THE AUTHORITY TO DESIGNATE MORE THAN ONE EXAMINER IF IT FOUND THIS TO BE
APPROPRIATE. THE COURT WOULD BE PROVIDED WITH A WRITTEN REPORT THAT
INCLUDED THE DEFENDANT'S HISTORY AND PRESENT SYMPTOMS, A DESCRIPTION OF
THE PSYCHIATRIC, PSYCHOLOGICAL, AND MEDICAL TESTS USED AND THEIR
RESULTS, THE EXAMINER'S FINDINGS AND PROGNOSIS, AND ANY RECOMMENDATION
THE EXAMINER MAY HAVE ON HOW THE DEFENDANT'S MENTAL HEALTH SHOULD
AFFECT HIS SENTENCE. THE EXAMINATION WOULD BE CONDUCTED ON AN
OUTPATIENT BASIS UNLESS THE DEFENDANT WAS INCARCERATED PENDING
SENTENCING, AND THE JUDGE COULD REQUEST THE EXAMINATION WITHOUT A
MOTION BY PROSECUTION OR DEFENSE. THE JUDGE COULD ORDER AN EXAMINATION
UNDER THIS SECTION IF HE THOUGHT THE DEFENDANT'S MENTAL CONDITION MIGHT
AFFECT THE SENTENCING DECISION. FOR EXAMPLE, A JUDGE MIGHT BELIEVE THAT A
CONVICTED DEFENDANT'S EMOTIONAL PROBLEMS SHOULD BE CONSIDERED IN
FASHIONING AN APPROPRIATE SENTENCE, AND WISH TO SEEK THE ADVICE OF A
PSYCHIATRIC EXAMINER AS TO WHETHER IT WOULD BE MORE APPROPRIATE TO DEAL
WITH THEM IN A PRISON SETTING OR ON AN OUTPATIENT BASIS FOLLOWING A
BRIEF PRISON TERM.

A NEW SUBSECTION (D) WAS ADDED BY THE COMMITTEE IN THE 96TH CONGRESS
[FN280] AND AMENDED IN THIS CONGRESS TO REQUIRE THAT THE JUDGE ASSURE
THAT THE REPORTS PREPARED PURSUANT TO THIS SECTION ARE DISCLOSED TO THE
DEFENDANT, HIS COUNSEL, AND THE ATTORNEY FOR THE GOVERNMENT AT LEAST 10
DAYS PRIOR TO THE DATE SET FOR SENTENCING. THE 10 DAY MINIMUM DISCLOSURE
PERIOD MAY BE WAIVED BY THE DEFENDANT.

*74 **3257 THE 10 DAY MINIMUM FOR DISCLOSURE OF THE PRESENTENCE REPORT
WAS ADDED BY SENATOR KENNEDY IN RESPONSE TO CONCERNS RAISED BY THE
DEFENSE BAR THAT THE PRACTICE CONCERNING AVAILABILITY OF PRESENTENCE
REPORTS VARIES SIGNIFICANTLY FROM DISTRICT TO DISTRICT, AND EVEN WITHIN
DISTRICTS. UNDER A SENTENCING GUIDELINES SYSTEM, THE PRESENTENCE REPORT
IS A CRITICAL FACTOR IN SENTENCING. IT IS EXTREMELY IMPORTANT THAT THE
REPORT BE ACCURATE AND COMPLETE. DISCLOSURE TO BOTH THE GOVERNMENT
AND DEFENSE COUNSEL WELL IN ADVANCE OF THE HEARING WILL PROVIDE AN
OPPORTUNITY TO CORRECT ANY DEFICIENCIES IN THE REPORT BEFORE THE
SENTENCING HEARING.

THE DISCLOSURE IS TO BE MADE PURSUANT TO THE PROVISIONS OF RULE 32 OF
THE FEDERAL RULES OF CRIMINAL PROCEDURE. THUS, DISCLOSURE MAY BE IN THE
FORM OF AN ORAL OR WRITTEN SUMMARY BY THE JUDGE OF PORTIONS OF THESE
REPORTS IF THE JUDGE FINDS PURSUANT TO RULE 32(C)(3) THAT THE REPORT
CONTAINS 'DIAGNOSTIC OPINION WHICH MIGHT SERIOUSLY DISRUPT A PROGRAM
OF REHABILITATION, SOURCES OF INFORMATION OBTAINED UPON A PROMISE OF
CONFIDENTIALITY, OR ANY OTHER INFORMATION WHICH, IF DISCLOSED, MIGHT
RESULT IN HARM, PHYSICAL OR OTHERWISE, TO THE DEFENDANT OR OTHER
PERSONS.' THE COMMITTEE BELIEVES THAT TIMELY REPORTS TO THE PARTIES OF
THE INFORMATION ON WHICH THE JUDGE WILL BASE HIS SENTENCING DECISION
ARE IMPORTANT TO ASSURE THAT COUNSEL ARE PREPARED TO ADDRESS HEARING
QUESTIONS RELATING TO THE APPROPRIATE APPLICATION OF THE SENTENCING
GUIDELINES TO THE DEFENDANT. SECTION 205(A)(6) OF THE BILL AMENDS RULE
32(C)(3)(A) TO REQUIRE DISCLOSURE OF THE INFORMATION REQUIRED IN THE
PRESENTENCE REPORT UNDER RULE 32(C)(2) BUT TO PRECLUDE DISCLOSURE OF
THE ACTUAL SENTENCE RECOMMENDATION OF THE PROBATION OFFICER PREPARING
THE REPORT.

THE PROVISIONS OF SECTION 3552 THUS WILL PROVIDE A COURT WITH THE
RESOURCES NECESSARY TO ACQUIRE ADEQUATE INFORMATION ABOUT A
CONVICTED OFFENDER, INCLUDING RECOMMENDATIONS FROM THE PROBATION



SYSTEM AND, IF THE JUDGE BELIEVES IT WOULD BE HELPFUL, FROM THE BUREAU OF
PRISONS OR A PSYCHIATRIC EXAMINER, IN ORDER TO ASSURE A SOUND BASIS IN
FACT FOR THE SENTENCING DECISION. THE SECTION ALSO ASSURES THAT THE
DEFENDANT AND THE GOVERNMENT HAVE SUFFICIENT INFORMATION CONCERNING
THE BASIS FOR A SENTENCING DECISION TO ENABLE THEM TO PREPARE FOR THE
SENTENCING HEARING.

SECTION 3553. IMPOSITION OF A SENTENCE

1. IN GENERAL

SECTION 3553 LISTS THE FACTORS THAT A JUDGE SHOULD CONSIDER IN IMPOSING
SENTENCE. IT REQUIRES THE COURT TO IMPOSE SENTENCE WITHIN THE
SENTENCING GUIDELINES UNLESS AN AGGRAVATING OR MITIGATING
CIRCUMSTANCE EXISTS THAT WAS NOT ADEQUATELY CONSIDERED IN THE
FORMULATION OF THE GUIDELINES AND THAT SHOULD RESULT IN A DIFFERENT
SENTENCE. IT REQUIRES THAT A SENTENCING JUDGE STATE REASONS FOR THE
SENTENCE IMPOSED. FINALLY, IT CONTAINS SPECIAL PROVISIONS CONCERNING
PRESENTENCE PROCEDURES TO BE FOLLOWED IF THE COURT IS CONSIDERING
IMPOSITION OF AN ORDER OF NOTICE PURSUANT TO SECTION 3555.

2. PRESENT FEDERAL LAW

ONE OF THE MOST GLARING DEFECTS IN CURRENT SENTENCING LAW IS THE
ABSENCE OF GENERAL LEGISLATIVE GUIDANCE CONCERNING THE FACTORS TO BE
*75 **3258 CONSIDERED IN IMPOSING SENTENCE. [FN281] THIS DEFECT IS
AGGRAVATED BY THE FACT THAT THE SENTENCING JUDGE IS NOT REQUIRED TO
STATE HIS REASONS FOR IMPOSING A PARTICULAR SENTENCE. [FN282] EACH JUDGE
IS LEFT TO FORMULATE HIS OWN IDEAS ABOUT THE FACTORS TO BE CONSIDERED IN
IMPOSING SENTENCE AND THE EFFECT THAT EACH FACTOR SHOULD HAVE ON THE
SENTENCE IMPOSED. THE RESULT IS UNWARRANTED DISPARITIES AMONG
SENTENCES IMPOSED BY DIFFERENT JUDGES. [FN283]

3. PROVISIONS OF THE BILL, AS REPORTED

SUBSECTION (A) SETS OUT THE FACTORS A JUDGE IS REQUIRED TO CONSIDER IN
SELECTING THE SENTENCE TO BE IMPOSED IN A PARTICULAR CASE. THIS APPLIES TO
BOTH THE APPROPRIATE TYPE OF SENTENCE (E.G., FINE, PROBATION,
IMPRISONMENT, OR A COMBINATION THEREOF) AND TO THE SEVERITY OF THE
SENTENCE.

SUBSECTION (A)(1) DIRECTS THE JUDGE TO CONSIDER THE 'NATURE AND
CIRCUMSTANCES OF THE OFFENSE AND THE HISTORY AND CHARACTERISTICS OF
THE DEFENDANT." UNDER THIS PROVISION, THE JUDGE MUST CONSIDER SUCH
THINGS AS THE AMOUNT OF HARM DONE BY THE OFFENSE, WHETHER A WEAPON
WAS CARRIED OR USED, WHETHER THE DEFENDANT WAS A LONE PARTICIPANT IN
THE OFFENSE OR PARTICIPATED WITH OTHERS IN A MAJOR OR MINOR WAY, AND
WHETHER THERE WERE ANY PARTICULAR AGGRAVATING OR MITIGATING
CIRCUMSTANCES SURROUNDING THE OFFENSE. WITH RESPECT TO THE HISTORY
AND CHARACTERISTICS OF THE DEFENDANT, THE JUDGE MUST CONSIDER SUCH
MATTERS AS THE CRIMINAL HISTORY OF THE DEFENDANT, AS WELL AS THE NATURE
AND EFFECT OF ANY PREVIOUS CRIMINAL SANCTIONS. ALL OF THESE
CONSIDERATIONS AND OTHERS THAT THE JUDGE BELIEVED TO BE APPROPRIATE
WOULD ASSIST HIM IN ASSESSING HOW THE SENTENCING GUIDELINES AND POLICY



STATEMENTS SHOULD APPLY TO THE DEFENDANT. THEY WOULD ALSO HELP THE
JUDGE TO DETERMINE WHETHER THERE WERE CIRCUMSTANCES OR FACTORS THAT
WERE NOT TAKEN INTO ACCOUNT IN THE SENTENCING GUIDELINES AND THAT CALL
FOR THE IMPOSITION OF A SENTENCE OUTSIDE THE APPLICABLE GUIDELINE.
SUBSECTION (A)(2) REQUIRES THE JUDGE TO CONSIDER THE FOUR PURPOSES OF
SENTENCING BEFORE IMPOSING A PARTICULAR SENTENCE.

THE FIRST PURPOSE LISTED IS THE NEED FOR THE SENTENCE 'TO REFLECT THE
SERIOUSNESS OF THE OFFENSE, TO PROMOTE RESPECT FOR LAW, AND TO PROVIDE
JUST PUNISHMENT FOR THE OFFENSE.' [FN284] THIS PURPOSE-- ESSENTIALLY THE
'JUST DESERTS' CONCEPT-- SHOULD BE REFLECTED CLEARLY IN ALL SENTENCES; IT
IS ANOTHER WAY OF SAYING THAT THE SENTENCE SHOULD REFLECT THE GRAVITY
OF THE DEFENDANT'S CONDUCT. FROM THE PUBLIC'S *76 **3259 STANDPOINT,
THE SENTENCE SHOULD BE OF A TYPE AND LENGTH THAT WILL ADEQUATELY
REFLECT, AMONG OTHER THINGS, THE HARM DONE OR THREATENED BY THE
OFFENSE, AND THE PUBLIC INTEREST IN PREVENTING A RECURRENCE OF THE
OFFENSE. FROM THE DEFENDANT'S STANDPOINT THE SENTENCE SHOULD NOT BE
UNREASONABLY HARSH UNDER ALL THE CIRCUMSTANCES OF THE CASE AND SHOULD
NOT DIFFER SUBSTANTIALLY FROM THE SENTENCE GIVEN TO ANOTHER SIMILARLY
SITUATED DEFENDANT CONVICTED OF A SIMILAR OFFENSE UNDER SIMILAR
CIRCUMSTANCES. [FN285]

THE SECOND PURPOSE OF SENTENCING IS TO DETER OTHERS FROM COMMITTING
THE OFFENSE. THIS IS PARTICULARLY IMPORTANT IN THE AREA OF WHITE COLLAR
CRIME. MAJOR WHITE COLLAR CRIMINALS OFTEN ARE SENTENCED TO SMALL FINES
AND LITTLE OR NO IMPRISONMENT. UNFORTUNATELY, THIS CREATES THE
IMPRESSION THAT CERTAIN OFFENSES ARE PUNISHABLE ONLY BY A SMALL FINE
THAT CAN BE WRITTEN OFF AS A COST OF DOING BUSINESS.

THE THIRD PURPOSE IS TO PROTECT THE PUBLIC FROM FURTHER CRIMES OF THE
DEFENDANT. THIS IS PARTICULARLY IMPORTANT FOR THOSE OFFENDERS WHOSE
CRIMINAL HISTORIES SHOW REPEATED SERIOUS VIOLATIONS OF THE LAW.

THE FOURTH PURPOSE IS TO PROVIDE REHABILITATION. DURING THE HEARINGS
CONCERNING THE REVISION OF THE FEDERAL CRIMINAL CODE, ARGUMENTS WERE
ADVANCED THAT REHABILITATION SHOULD BE ELIMINATED COMPLETELY AS A
PURPOSE OF SENTENCING. THE COMMITTEE HAS REJECTED THIS VIEW. INSTEAD,
THE COMMITTEE HAS RETAINED REHABILITATION AND CORRECTIONS AS AN
APPROPRIATE PURPOSE OF A SENTENCE, [FN286] WHILE RECOGNIZING, IN LIGHT OF
CURRENT KNOWLEDGE, THAT 'IMPRISONMENT IS NOT AN APPROPRIATE MEANS OF
PROMOTING CORRECTION AND REHABILITATION.' [FN287] IT HAS ALSO REQUIRED
THAT THE SENTENCING COMMISSION 'INSURE THAT THE (SENTENCING) GUIDELINES
REFLECT THE INAPPROPRIATENESS OF IMPOSING A SENTENCE TO A TERM OF
IMPRISONMENT FOR THE PURPOSE OF REHABILITATING THE DEFENDANT OR
PROVIDING THE DEFENDANT WITH NEEDED EDUCATIONAL OR VOCATIONAL
TRAINING, MEDICAL CARE, OR OTHER CORRECTIONAL TREATMENT.' [FN288]
REHABILITATION IS A PARTICULARLY IMPORTANT CONSIDERATION IN FORMULATING
CONDITIONS FOR PERSONS PLACED ON PROBATION. THEIR PARTICIPATION IN SUCH
PROGRAMS AS EDUCATION OR VOCATIONAL TRAINING, OR IN TREATMENT
PROGRAMS SUCH AS THOSE FOR PERSONS WITH EMOTIONAL PROBLEMS OR DRUG
OR ALCOHOL PROBLEMS, MIGHT BE MADE CONDITIONS OF PROBATION FOR
REHABILITATIVE PURPOSES.

THE COMMITTEE DOES NOT SUGGEST THAT EFFORTS TO REHABILITATE PRISONERS
SHOULD BE ABANDONED. PROGRAMS WITHIN THE PRISON SETTING SHOULD BE
AVAILABLE AND ENCOURAGED TO ENHANCE THE POSSIBILITY OF REHABILITATION.
[FN289] ALSO, AS NOTED PREVIOUSLY, THE PURPOSE OF REHABILITATION **3260
HC80 *77 IS STILL IMPORTANT IN DETERMINING WHETHER A SANCTION OTHER
THAN A TERM OF IMPRISONMENT IS APPROPRIATE IN A PARTICULAR CASE.

IN SETTING OUT THE FOUR PURPOSES OF SENTENCING, THE COMMITTEE HAS
DELIBERATELY NOT SHOWN A PREFERENCE FOR ONE PURPOSE OF SENTENCING OVER



ANOTHER IN THE BELIEF THAT DIFFERENT PURPOSES MAY PLAY GREATER OR LESSER
ROLES IN SENTENCING FOR DIFFERENT TYPES OF OFFENSES COMMITTED BY
DIFFERENT TYPES OF DEFENDANTS. [FN290] THE COMMITTEE RECOGNIZES THAT A
PARTICULAR PURPOSE OF SENTENCING MAY PLAY NO ROLE IN A PARTICULAR CASE.
THE INTENT OF SUBSECTION (A)(2) IS TO RECOGNIZE THE FOUR PURPOSES THAT
SENTENCING IN GENERAL IS DESIGNED TO ACHIEVE, AND TO REQUIRE THAT THE
JUDGE CONSIDER WHAT IMPACT, IF ANY, EACH PARTICULAR PURPOSE SHOULD HAVE
ON THE SENTENCE IN EACH CASE.

SUBSECTION (A)(3) REQUIRES THE JUDGE TO CONSIDER ALL SENTENCING
POSSIBILITIES. THE COMMITTEE ADDED THIS PROVISION TO THE SENTENCING
PROVISIONS IN THE CRIMINAL CODE IN THE 95TH CONGRESS. THE PROVISION WAS
ADDED IN RESPONSE TO TWO CONCERNS: (1) PRISON SENTENCES ARE IMPOSED IN
CASES WHERE EQUALLY EFFECTIVE SENTENCES INVOLVING LESS RESTRAINT ON
LIBERTY WOULD SERVE THE PURPOSES OF SENTENCING, [FN291] AND (2) SOME
MAJOR OFFENDERS, PARTICULARLY WHITE COLLAR OFFENDERS AND SERIOUS
VIOLENT CRIME OFFENDERS, FREQUENTLY DO NOT RECEIVE SENTENCES THAT
REFLECT THE SERIOUSNESS OF THEIR OFFENSES. IN THE FORMER CASE, FOR
EXAMPLE, IT MIGHT BE POSSIBLE TO FASHION A SENTENCE THAT REQUIRES A HIGH
FINE AND WEEKENDS IN PRISON FOR SEVERAL MONTHS INSTEAD OF A LONGER
PERIOD OF INCARCERATION. IN THE CASE OF A MAJOR WHITE COLLAR OFFENSE, THE
JUDGE MIGHT IMPOSE A SENTENCE TO A TERM OF IMPRISONMENT AND A FINE
PROPORTIONATE TO THE GAIN TO THE OFFENDER INSTEAD OF SIMPLY A LOW FINE
THAT AMOUNTED ONLY TO A COST OF DOING BUSINESS. IN THE CASE OF A SERIOUS
VIOLENT OFFENSE, THE JUDGE MIGHT IMPOSE A HIGHER PRISON TERM THAN IS
SERVED TODAY IN ORDER TO PUNISH AND INCAPACITATE THE CRIMINAL.
SUBSECTIONS (A)(4) AND (A)(5) REQUIRE THAT THE SENTENCING JUDGE CONSIDER
THE KINDS OF SENTENCE AND THE SENTENCING RANGE APPLICABLE TO THE
CATEGORY OF OFFENSE COMMITTED BY THE CATEGORY OF OFFENDER UNDER THE
SENTENCING GUIDELINES ISSUED PURSUANT TO 28 U.S.C. 994(A) AND UNDER ANY
APPLICABLE POLICY STATEMENTS ISSUED BY THE SENTENCING COMMISSION.

THE GUIDELINES AND POLICY STATEMENTS TO BE APPLIED ARE THOSE IN EFFECT AT
THE TIME OF SENTENCING. USE OF GUIDELINES AND POLICY STATEMENTS SINCE
REVISED WOULD ONLY CREATE SIGNIFICANT ADMINISTRATIVE DIFFICULTIES.
MOREOVER, IT WOULD BE INCONSISTENT WITH THE PHILOSOPHY EMBODIED IN THIS
LEGISLATION, THAT THE SENTENCING COMMISSION CAN AND SHOULD CONTINUALLY
REVISE ITS GUIDELINES AND POLICIES TO ASSURE THAT THEY ARE THE MOST
SOPHISTICATED STATEMENTS AVAILABLE AND WILL MOST APPROPRIATELY CARRY
OUT THE PURPOSES OF SENTENCING. 28 U.S.C. 991(B)(1)(C) AND 995(A) CONTAIN
SPECIFIC STATUTORY DIRECTION AND AUTHORITY FOR SUCH CONTINUAL
REFINEMENT. TO IMPOSE A SENTENCE UNDER OUTMODED GUIDELINES WOULD
FOSTER IRRATIONALITY IN SENTENCING AND WOULD BE CONTRARY TO THE GOAL OF
CONSISTENCY IN SENTENCING. [FN292] THE PRACTICE OF THE PAROLE COMMISSION
HAS BEEN TO USE THE GUIDELINES *78 **3261 CURRENTLY IN EFFECT, AND THIS
PRACTICE HAS GENERALLY WITHSTOOD CHALLENGES THAT IT VIOLATED THE
PROHIBITION AGAINST EX POST FACTO LAWS IN ARTICLE I, SECTION 9 OF THE
CONSTITUTION. [FN293] THE COMMITTEE BELIEVES THAT THE REASONS GIVEN FOR
UPHOLDING THE PAROLE COMMISSION PRACTICE ARE EQUALLY APPLICABLE TO THE
SENTENCING GUIDELINES: THE STATUTORY MAXIMUM SENTENCE APPLICABLE FOR
AN OFFENSE 1S UNCHANGED BY AN ALTERATION IN THE GUIDELINES. INSTEAD, THE
GUIDELINES ARE DESIGNED TO STRUCTURE THE EXERCISE OF DISCRETION IN
MAKING DECISIONS, PRIMARILY TO ACCOMMODATE INCREASED KNOWLEDGE AS TO
HOW DIFFERENCES AMONG OFFENSES OR OFFENDERS SHOULD AFFECT SENTENCES.
THE GUIDELINES DO NOT ELIMINATE THE DISCRETION TO SET A RELEASE DATE
OUTSIDE THE GUIDELINES IF THERE IS A VALID REASON FOR DOING SO.
SUBSECTION (A)(6) REQUIRES THE JUDGE TO CONSIDER 'THE NEED TO AVOID
UNWARRANTED DISPARITIES AMONG DEFENDANTS WITH SIMILAR RECORDS WHO



HAVE BEEN FOUND GUILTY OF SIMILAR CONDUCT."' A SIMILAR PROVISION,
PROPOSED 28 U.S.C. 991(B)(1)(B), IS DIRECTED TO THE SENTENCING COMMISSION.
THESE PROVISIONS UNDERLINE THE MAJOR PREMISE OF THE SENTENCING
GUIDELINES-- THE NEED TO AVOID UNWARRANTED SENTENCING DISPARITY. THE
SUBSECTION REQUIRES JUDGES TO AVOID UNWARRANTED DISPARITY IN APPLYING
THE GUIDELINES AND PARTICULARLY IN DECIDING WHEN IT IS DESIRABLE TO
SENTENCE OUTSIDE THE GUIDELINES.

THE COMMITTEE CONSIDERED AND REJECTED A PROPOSAL BY THE AMERICAN BAR
ASSOCIATION TO INCLUDE A SO-CALLED 'LOCKSTEP' PROCEDURE WHICH WOULD
MANDATE CONSIDERATION BY THE SENTENCING JUDGE IN ORDERED FASHION OF A
SERIES OF SEVERAL SENTENCING ALTERNATIVES PRIOR TO SENTENCING AN
INDIVIDUAL.

IN THE COMMITTEE'S VIEW, THE 'LOCKSTEP' PROCEDURE 1S SUPERFLUOUS AND
INCOMPATIBLE WITH A SENTENCING GUIDELINES SYSTEM. THE BILL ALREADY
REQUIRES THE JUDGE TO CONSIDER ALL AVAILABLE SENTENCES, AND IS NEUTRAL
ON WHAT SENTENCE IS MOST APPROPRIATE FOR A GIVEN OFFENSE. THE
GUIDELINES AND POLICY STATEMENTS OF THE SENTENCING COMMISSION, NOT A
MECHANISTIC EXAMINATION OF ALTERNATIVE SENTENCES WHICH MAY NOT EVEN BE
APPLICABLE TO A PARTICULAR CASE, SHOULD GUIDE THE SENTENCING JUDGE.
SUBSECTION (B) OF PROPOSED 18 U.S.C. 3553 WAS ADDED TO S. 1437 DURING THE
SENATE DEBATE IN THE 95TH CONGRESS. [FN294] IT REQUIRES THE SENTENCING
JUDGE TO IMPOSE A SENTENCE CONSISTENT WITH THE SENTENCING GUIDELINES
UNLESS HE FINDS IN THE CASE AN AGGRAVATING OR MITIGATING CIRCUMSTANCE
THAT WAS NOT ADEQUATELY CONSIDERED IN THE FORMULATION OF THE
SENTENCING GUIDELINES AND THAT SHOULD RESULT IN A DIFFERENT SENTENCE
FROM THAT RECOMMENDED IN THE GUIDELINES.

AT THE SAME TIME THE PROVISION PROVIDES THE FLEXIBILITY NECESSARY TO
ASSURE ADEQUATE CONSIDERATION OF CIRCUMSTANCES THAT MIGHT JUSTIFY A
SENTENCE OUTSIDE THE GUIDELINES. A PARTICULAR KIND OF CIRCUMSTANCE, FOR
EXAMPLE, MIGHT NOT HAVE BEEN CONSIDERED BY THE SENTENCING *79 **3262
COMMISSION AT ALL BECAUSE OF ITS RARITY, OR IT MIGHT HAVE BEEN
CONSIDERED ONLY IN ITS USUAL FORM AND NOT IN THE PARTICULARLY EXTREME
FORM PRESENT IN A PARTICULAR CASE. THE PROVISION RECOGNIZES, HOWEVER,
THAT EVEN THOUGH THE JUDGE FINDS AN AGGRAVATING OR MITIGATING
CIRCUMSTANCE IN THE CASE THAT WAS NOT ADEQUATELY CONSIDERED IN THE
FORMULATION OF GUIDELINES, THE JUDGE MIGHT CONCLUDE THAT THE
CIRCUMSTANCE DOES NOT JUSTIFY A SENTENCE OUTSIDE THE GUIDELINES.
INSTEAD, HE MIGHT CONCLUDE THAT A SENTENCE AT THE UPPER END OF THE
RANGE IN THE GUIDELINES FOR AN AGGRAVATING CIRCUMSTANCE, OR AT THE
LOWER END OF THE RANGE FOR A MITIGATING CIRCUMSTANCE, WAS MORE
APPROPRIATE OR THAT THE CIRCUMSTANCE SHOULD NOT AFFECT THE SENTENCE AT
ALL. THE COMMITTEE REJECTED AN AMENDMENT BY SENATOR MATHIAS WHICH
WOULD HAVE EXPANDED SIGNIFICANTLY THE CIRCUMSTANCES UNDER WHICH
JUDGES COULD DEPART FROM THE SENTENCING GUIDELINES IN A PARTICULAR
CASE. THE MATHIAS AMENDMENT WOULD HAVE PERMITTED DEVIATIONS FROM THE
GUIDELINES WHENEVER A JUDGE DETERMINED THAT THE CHARACTERISTICS OF THE
OFFENDER OF THE CIRCUMSTANCES OF THE OFFENSE WARRANTED DEVIATION,
WHETHER OR NOT THE SENTENCING COMMISSION HAD CONSIDERED SUCH OFFENSE
AND OFFENDER CHARACTERISTICS IN THE DEVELOPMENT OF THE SENTENCING
GUIDELINES.

THE COMMITTEE RESISTED THIS ATTEMPT TO MAKE THE SENTENCING GUIDELINES
MORE VOLUNTARY THAN MANDATORY, BECAUSE OF THE POOR RECORD OF STATES
REPORTED IN THE NATIONAL ACADEMY OF SCIENCE REPORT WHICH HAVE
EXPERIMENTED WITH '"VOLUNTARY ' GUIDELINES. IN HIS TESTIMONY BEFORE THE
COMMITTEE ON THE COMPREHENSIVE CRIME CONTROL ACT OF 1983 (S. 829), THE
DISTRICT ATTORNEY FOR MIDDLESEX COUNTY, MASSACHUSETTS, SCOTT



HARSHBARGER, NOTED THAT THE VOLUNTARY GUIDELINES IN MASSACHUSETTS
WERE COMPLETELY INEFFECTIVE IN REDUCING SENTENCING DISPARITIES AND
IMPOSING A RATIONAL ORDER ON CRIMINAL SENTENCING IN THE STATE, BECAUSE
JUDGES GENERALLY DID NOT FOLLOW THEM.

SUBSECTION (C) CONTAINS A NEW REQUIREMENT THAT THE COURT GIVE THE
REASONS FOR THE IMPOSITION OF THE SENTENCE AT THE TIME OF SENTENCING. IT
ALSO REQUIRES, IF THE SENTENCE IS WITHIN THE GUIDELINES, THE COURT TO GIVE
THE REASON FOR IMPOSING SENTENCE AT A PARTICULAR POINT WITHIN THE
RANGE. FURTHER, IF THE SENTENCE IS NOT WITHIN THE SENTENCING GUIDELINES,
THE COURT MUST STATE THE SPECIFIC REASON FOR IMPOSING A SENTENCE THAT
DIFFERS FROM THE GUIDELINES. THIS REQUIREMENT WOULD ESSENTIALLY EXPLAIN
WHY THE COURT FELT THE GUIDELINES DID NOT ADEQUATELY TAKE INTO ACCOUNT
ALL THE PERTINENT CIRCUMSTANCES OF THE CASE AT HAND. IF THE SENTENCING
COURT BELIEVED THE CASE WAS AN ENTIRELY TYPICAL ONE FOR THE APPLICABLE
GUIDELINE CATEGORY, IT WOULD HAVE NO ADEQUATE JUSTIFICATION FOR
DEVIATING FROM THE RECOMMENDED RANGE. THE NEED FOR CONSISTENCY IN
SENTENCES FOR SIMILAR OFFENDERS COMMITTING SIMILAR OFFENSES SHOULD BE
SUFFICIENTLY IMPORTANT TO DISSUADE A JUDGE FROM DEVIATING FROM A
CLEARLY APPLICABLE GUIDELINE RANGE. AN OFFENDER SHOULD NOT RECEIVE MORE
FAVORABLE OR LESS FAVORABLE TREATMENT BECAUSE HE HAPPENS TO BE
SENTENCED BY A PARTICULAR JUDGE. A JUDGE WHO DISAGREES WITH A GUIDELINE
MAY, OF COURSE, MAKE HIS VIEWS KNOWN TO THE SENTENCING COMMISSION AND
MAY RECOMMEND SUCH CHANGES AS HE DEEMS APPROPRIATE.

THE STATEMENT OF REASONS IS MADE IN OPEN COURT. THE COMMITTEE DOES NOT
INTEND THAT THE STATEMENT OF REASONS FOR A SENTENCE WITHIN *80 **3263
THE GUIDELINES BECOME A LEGAL BATTLEGROUND FOR CHALLENGING THE
PROPRIETY OF A PARTICULAR SENTENCE OR THE PROBATION OR INSTITUTIONAL
PROGRAM IN WHICH THE DEFENDANT IS PLACED. IN PARTICULAR, THE COMMITTEE
DOES NOT INTEND A STATEMENT THAT ONE PURPOSE OF A PARTICULAR SENTENCE
IS TO PERMIT THE DEFENDANT TO PARTICIPATE IN A REHABILITATION PROGRAM TO
BE THE BASIS OF A DEFENDANT'S CHALLENGE TO PARTICIPATION IN THE PROGRAM
BECAUSE IT IS ALLEGEDLY INEFFECTIVE. IT IS ALSO IMPORTANT THAT THE JUDGE
STATE GENERAL REASONS FOR A SENTENCE WITHIN THE APPLICABLE GUIDELINE TO
INFORM THE DEFENDANT AND THE PUBLIC OF THE REASONS WHY THE OFFENDER IS
SUBJECT TO THAT PARTICULAR GUIDELINE AND IN ORDER TO GUIDE PROBATION
OFFICERS AND PRISON OFFICIALS TO DEVELOP A PROGRAM TO MEET HIS NEEDS.
THE STATEMENT OF REASONS FOR A SENTENCE OUTSIDE THE GUIDELINES IS
ESPECIALLY IMPORTANT. UNDER PROPOSED 18 U.S.C. 3742, A DEFENDANT MAY
APPEAL A SENTENCE ABOVE THE APPLICABLE GUIDELINES, AND THE GOVERNMENT
MAY APPEAL A SENTENCE BELOW THE GUIDELINES. IF THE APPELLATE COURT FINDS
THAT A SENTENCE OUTSIDE THE GUIDELINES IS UNREASONABLE, THE CASE MAY BE
REMANDED TO THE TRIAL COURT FOR RESENTENCING OR THE SENTENCE MAY BE
AMENDED BY THE APPELLATE COURT. THE STATEMENT OF REASONS WILL PLAY AN
IMPORTANT ROLE IN THE EVALUATION OF THE REASONABLENESS OF THE SENTENCE.
IN FACT, IF THE SENTENCING JUDGE FAILS TO GIVE SPECIFIC REASONS FOR A
SENTENCE OUTSIDE THE GUIDELINES, THE APPELLATE COURT WOULD BE JUSTIFIED
IN RETURNING THE CASE TO THE SENTENCING JUDGE FOR SUCH A STATEMENT.
SENTENCES WITHIN THE GUIDELINES ARE SUBJECT TO APPEAL UNDER PROPOSED 18
U.S.C. 3742 ON GROUNDS OF ILLEGALITY OR AN INCORRECT APPLICATION OF THE
GUIDELINES. AS WITH SENTENCES OUTSIDE THE GUIDELINES, THE STATEMENT OF
REASONS MAY PLAY A ROLE IN THE APPELLATE COURT'S DECISION ON THE LEGALITY
OF SENTENCES. THE STATEMENT OF REASONS IN CASES CLAIMING INCORRECT
APPLICATION OF THE GUIDELINES WILL PROBABLY PLAY ONLY A MINOR ROLE IN THE
APPELLATE PROCESS BECAUSE THE SENTENCING COURT WILL BE DECIDING FACTUAL
ISSUES CONCERNING OFFENSE AND OFFENDER CHARACTERISTICS WHICH MIGHT
NOT BE DISCUSSED IN THE STATEMENT OF REASONS. [FN295]



REGARDLESS OF THE GROUNDS FOR APPEAL, THE STATEMENT OF REASONS SHOULD
NOT BE SUBJECTED TO SUCH LEGALISTIC ANALYSIS THAT WILL MAKE JUDGES
RELUCTANT TO SENTENCE OUTSIDE THE GUIDELINES WHEN IT IS APPROPRIATE OR
THAT WILL ENCOURAGE JUDGES TO GIVE REASONS IN A STANDARDIZED MANNER.
THE STATEMENT OF REASONS ALSO INFORMS THE DEFENDANT AND THE PUBLIC OF
THE REASONS FOR THE SENTENCE. IT PROVIDES INFORMATION TO CRIMINAL
JUSTICE RESEARCHERS EVALUATING THE EFFECTIVENESS OF VARIOUS SENTENCING
PRACTICES IN ACHIEVING THEIR STATED PURPOSES. FINALLY, IT ASSISTS THE
SENTENCING COMMISSION IN ITS CONTINUOUS REEXAMINATION OF ITS
GUIDELINES AND POLICY STATEMENTS.

THE COMMITTEE ADDED SUBSECTION (D) TO S. 1722 IN THE 96TH CONGRESS TO
ALLAY CONCERNS OF THE BUSINESS COMMUNITY THAT AN ORDER OF NOTICE TO
VICTIMS UNDER SECTION 3555 OR AN ORDER OF RESTITUTION UNDER SECTION
3556 MIGHT BE IMPOSED WITHOUT ADEQUATE CONSIDERATION BY THE COURT OF
THE ISSUES INVOLVED. THE SUBSECTION REQUIRES THE *81 **3264 COURT TO
GIVE PRIOR NOTIFICATION TO THE DEFENDANT AND THE GOVERNMENT THAT IT IS
CONSIDERING IMPOSING SUCH AN ORDER OF NOTICE AS PART OF THE SENTENCE.
THE PURPOSE OF THE NOTIFICATION IS TO ENABLE THE PARTIES TO PREPARE
ADEQUATELY FOR THE SENTENCING HEARING. THE SUBSECTION ALSO REQUIRES
THAT THE COURT, UPON MOTION OF THE DEFENDANT OR THE GOVERNMENT OR ON
ITS OWN MOTION, (1) PERMIT THE PARTIES TO SUBMIT AFFIDAVITS AND WRITTEN
MEMORANDA CONCERNING MATTERS RELEVANT TO THE IMPOSITION OF AN ORDER
OF NOTICE OR RESTITUTION, INCLUDING IDENTIFICATION OF INDIVIDUAL VICTIMS
OR CLASSES OF VICTIMS, VALUATION ISSUES, AND DEFENSES THAT A DEFENDANT
COULD ASSERT IN A CIVIL ACTION WITH RESPECT TO ANY VICTIM; (2) AFFORD
COUNSEL AN OPPORTUNITY TO ADDRESS IN OPEN COURT THE ISSUE OF THE
APPROPRIATENESS OF SUCH AN ORDER; AND (3) INCLUDE IN ITS STATEMENT OF
REASONS FOR THE SENTENCE SPECIFIC REASONS FOR IMPOSING THE ORDER. THE
COURT MAY ALSO, UPON MOTION OF EITHER PARTY OR ITS OWN MOTION, EMPLOY
ADDITIONAL PROCEDURES, INCLUDING HEARING THE TESTIMONY OF WITNESSES,
THAT IT CONCLUDES WILL NOT UNDULY COMPLICATE OR PROLONG THE SENTENCING
PROCESS. THE COMMITTEE DOES NOT INTEND THAT THE PROCEDURE BE USED TO
RESOLVE DIFFICULT ISSUES; IF THE COMPLEXITY WOULD UNDULY COMPLICATE OR
PROLONG THE SENTENCING PROCESS, THE COURT SHOULD NOT CONSIDER
IMPOSING AN ORDER OF NOTICE THAT WOULD HAVE TO REST UPON A RESOLUTION
OF SUCH COMPLEXITY, ALTHOUGH IN SOME CASES THE COURT MIGHT FIND IT
POSSIBLE AND ADVISABLE TO ACCEPT SUCH FACTS AS MORE READILY CAN BE
RESOLVED AND USE THEM AS THE BASIS FOR A MORE LIMITED ORDER OF NOTICE.

SECTION 3554. ORDER OF CRIMINAL FORFEITURE

1. IN GENERAL

AT COMMON LAW, A PERSON CONVICTED OF TREASON AND CERTAIN OTHER
FELONIES AUTOMATICALLY FORFEITED TO THE CROWN HIS PERSONAL GOODS AND
CHATTELS. [FN296] FURTHERMORE, WHEN A PERSON HAD BEEN ATTAINTED [FN297]
FOR AN ACT OF HIGH TREASON [FN298] OR OUTLAWRY, [FN299] ALL OF HIS
INTERESTS IN REAL PROPERTY HELD AT THE TIME OF THE OFFENSE OR ACQUIRED
SINCE THAT TIME WERE FORFEITED TO THE CROWN. ACCORDING TO BLACKSTONE,
THE RATIONALE FOR CRIMINAL FORFEITURE WAS THAT: [FN300]

(H)E WHO HATH THUS VIOLATED THE FUNDAMENTAL PRINCIPLES OF GOVERNMENT,
AND BROKE HIS PART OF THE ORIGINAL CONTRACT BETWEEN KING AND PEOPLE,
HATH ABANDONED HIS CONNECTION WITH SOCIETY; AND HATH NO LONGER ANY
RIGHT TO THOSE ADVANTAGES, WHICH BEFORE BELONG TO HIM PURELY AS A



MEMBER OF THE COMMUNITY; AMONG WHICH SOCIAL ADVANTAGES THE RIGHT OF
TRANSFERRING OR TRANSMITTING PROPERTY TO OTHERS IS ONE OF THE CHIEF.
SUCH FORFEITURES MOREOVER, WHEREBY HIS POSTERITY MUST SUFFER AS WELL
AS HIMSELF, WILL HELP TO RESTRAIN A MAN, *82 **3265 NOT ONLY BY THE SENSE
OF HIS DUTY, AND DREAD OF PERSONAL PUNISHMENT, BUT ALSO BY HIS PASSIONS
AND NATURAL AFFECTIONS.

WHILE THERE IS ONE INDICATION THAT THE CONCEPT OF CRIMINAL FORFEITURE
WAS USED IN THE COLONIES, THE FIRST CONGRESS BY ACT OF APRIL 20, 1790,
[FN301] ABOLISHED FORFEITURE OF ESTATE AND CORRUPTION OF BLOOD,
INCLUDING SUCH PUNISHMENT IN CASES OF TREASON. FROM THAT TIME UNTIL 1970
THERE WAS NO CRIMINAL FORFEITURE PROVISION IN THE UNITED STATES CODE. IN
1970, CONGRESS PASSED TITLE IX OF THE ORGANIZED CRIME CONTROL ACT AND
TITLE 111 OF THE COMPREHENSIVE DRUG ABUSE PREVENTION AND CONTROL ACT OF
1970, [FN302] WHICH REINSTATED THE COMMON LAW PROVISION OF CRIMINAL
FORFEITURE IN ORGANIZED CRIME CASES AND MAJOR DRUG TRAFFICKING CASES.
THE PURPOSE FOR ENACTING THESE PROVISIONS WAS TO GIVE LAW ENFORCEMENT
AUTHORITIES GREATER FLEXIBILITY IN THEIR FIGHT AGAINST ORGANIZED CRIME. IN
ADDITION TO THE TRADITIONAL PENALTIES OF IMPRISONMENT AND FINES, THIS
PROVISION WAS INTENDED TO SEPARATE THE LEADERS OF ORGANIZED CRIME FROM
THEIR SOURCES OF ECONOMIC POWER. [FN303]

IN ANY DISCUSSION OF FORFEITURE STATUTES, IT IS IMPORTANT TO DISTINGUISH
BETWEEN CRIMINAL FORFEITURE AND CIVIL FORFEITURE. CRIMINAL FORFEITURE IS
PART OF THE SENTENCE IMPOSED UPON CONVICTION FOR A PARTICULAR CRIME. IN
THIS SENSE, THE PROCEEDING IS IN PERSONAM AGAINST THE DEFENDANT. THERE
IS NO ADDITIONAL PROCEEDING REQUIRED BEFORE THE PROPERTY IS FORFEITED TO
THE UNITED STATES. [FN304] THE FORFEITURE IS AUTOMATIC UPON IMPOSITION OF
SENTENCE. ON THE OTHER HAND, UNDER THOSE FEDERAL STATUTES WHICH
PROVIDE FOR CIVIL FORFEITURE, THE FORFEITURE IS NOT PART OF THE SENTENCE.
BEFORE PROPERTY MAY BE CIVILLY FORFEITED, THE UNITED STATES ATTORNEY
MUST BRING A SEPARATE IN REM ACTION AGAINST PROPERTY WHICH IS DECLARED
TO BE UNLAWFUL OR CONTRABAND UNDER THE STATUTE, PROPERTY WHICH IS USED
FOR AN UNLAWFUL PURPOSE, OR PROPERTY WHICH IS USED IN CONNECTION WITH
THE PROHIBITED ACT OR TRANSACTION. THE CONCEPT OF AN IN REM ACTION IS
THAT THE PROPERTY IS THE OFFENDER AND THUS THE ACTION IS BROUGHT
AGAINST THE PROPERTY, [FN305] A CONCEPT THAT DEVELOPED FROM THE ANCIENT
ROMAN RELIGIOUS PRACTICE OF DEODANDS. ACCORDING TO THIS CUSTOM, WHEN
A PERSON WAS ACCIDENTALLY KILLED THE OBJECT THAT CAUSED HIS DEATH-- THE
TREE THAT FELL ON HIM, THE HORSE THAT THREW HIM, OR THE BULL THAT GORED
HIM-- WAS FORFEITED TO THE CHURCH. [FN306] LATER, THE CROWN REPLACED THE
CHURCH AS THE RECIPIENT OF THE FORFEITED OBJECT OR ITS VALUE AND THE
PROCEEDS WERE DISTRIBUTED FOR CHARITABLE PURPOSES. [FN307] TODAY,
EXAMPLES OF CIVIL FORFEITURE PROVISIONS ARE THOSE CONTAINED IN THE
CUSTOMS, NARCOTICS, AND REVENUE LAWS.

*83 **3266 2. PROVISIONS OF THE BILL, AS REPORTED

PROPOSED 18 U.S.C. 3554 CARRIES FORWARD BY CROSS-REFERENCE THE
PROVISIONS OF 18 U.S.C. 1963, RELATING TO CRIMINAL FORFEITURE IN ORGANIZED
CRIME CASES, AND SECTION 413 OF THE COMPREHENSIVE DRUG ABUSE AND
CONTROL ACT OF 1970 (21 U.S.C. 848), RELATING TO CRIMINAL FORFEITURE IN
DRUG TRAFFICKING CASES. THE REFERENCES ARE INCLUDED HERE IN ORDER TO
ASSURE THAT THIS CHAPTER INCLUDES A COMPLETE DESCRIPTION OF SENTENCING
OPTIONS. UNDER PROPOSED 18 U.S.C. 3551(B) AND (C), AN ORDER OF CRIMINAL
FORFEITURE MAY BE IMPOSED ON AN INDIVIDUAL OR AN ORGANIZATION IN
COMBINATION WITH ANY OTHER FORM OF SENTENCE. UNDER PROPOSED 28 U.S.C.



994(A)(2)(A), THE UNITED STATES SENTENCING COMMISSION 1S REQUIRED TO
ISSUE POLICY STATEMENTS CONCERNING THE APPROPRIATE USE OF AN ORDER OF
CRIMINAL FORFEITURE.

SECTION 3555. ORDER OF NOTICE TO VICTIMS

1. IN GENERAL

PROPOSED 18 U.S.C. 3555 IS A NEW PROVISION WHICH ALLOWS A COURT TO
REQUIRE A DEFENDANT WHO HAS BEEN FOUND GUILTY OF AN OFFENSE INVOLVING
FRAUD OR OTHER INTENTIONALLY DECEPTIVE PRACTICES TO GIVE NOTICE AND
EXPLANATION OF THE CONVICTION TO THE VICTIMS OF THE OFFENSE.

2. PRESENT FEDERAL LAW

THERE ARE NO PROVISIONS OF CURRENT FEDERAL LAW WHICH REQUIRE AN
OFFENDER TO GIVE NOTICE OF HIS CONVICTION TO HIS VICTIMS. [FN308] THERE IS,
HOWEVER, AN ANALOGOUS CONCEPT CONTAINED IN PRESENT STATUTES THAT
REQUIRE MOTOR VEHICLE AND TIRE MANUFACTURERS TO NOTIFY THE SECRETARY
OF TRANSPORTATION OF DEFECTS IN THEIR PRODUCTS AND THAT PERMIT THE
SECRETARY TO DISCLOSE DEFECTS TO THE PUBLIC (15 U.S.C. 1402(D)). THE
EXTENSION OF THE CONCEPT TO THE AREA OF CRIMINAL LAW WAS PROPOSED BY
THE NATIONAL COMMISSION ON REFORM OF FEDERAL CRIMINAL LAWS. [FN309]

3. PROVISIONS OF THE BILL, AS REPORTED

THIS SECTION WILL PERMIT A COURT TO ASSURE NOTIFICATION TO THE PERSONS
INJURED BY A MULTIPLE VICTIM OFFENSE INVOLVING FRAUD OR OTHER
INTENTIONALLY DECEPTIVE PRACTICES THAT THE PERPETRATOR OF THE OFFENSE
HAS BEEN ADJUDGED CRIMINALLY RESPONSIBLE. THE PROVISION SHOULD
FACILITATE ANY PRIVATE ACTIONS THAT MAY BE WARRANTED FOR RECOVERY OF
LOSSES. WITHOUT SUCH A PROVISION, MANY VICTIMS OF MAJOR FRAUD SCHEMES
MAY NOT BECOME AWARE OF THE FRAUD (FOR EXAMPLE, THAT THE MINING STOCK
THEY PURCHASED IS COUNTERFEIT) UNTIL IT IS TOO LATE TO SEEK LEGAL REDRESS,
OR MAY NOT BE ABLE TO ASCERTAIN THE PERPETRATOR'S CURRENT WHEREABOUTS
(FOR EXAMPLE, A 'FLY-BY-NIGHT' ROOFING OPERATION). *84 **3267 THE
PROVISION SHOULD ALSO SERVE TO ALERT FRAUD VICTIMS TO THE ADVISABILITY
OF OTHER ACTION ON THEIR PART (FOR EXAMPLE, NEWS OF THE WORTHLESSNESS
OF A PHONY 'CANCER CURE' MAY PROMPT A VICTIM VISIT A DOCTOR IN TIME FOR
PROPER MEDICAL ATTENTION).

THE PROVISIONS MAY BE EXPECTED TO RESULT IN AN INCREASE IN INDIVIDUAL
ACTIONS AND CLASS ACTIONS FOR CIVIL RECOVERY, AND SHOULD HAVE THE
COLLATERAL EFFECT OF REDUCING THE ATTRACTIVENESS OF LARGE-SCALE, PROFIT-
SEEKING, DECEPTIVE PRACTICES. [FN310] WHILE THE PERPETRATOR OF A FRAUD
MAY BE CONVICTED UPON THE TESTIMONY OF ONE OR TWO VICTIMS, THE VAST
MAJORITY OF THOSE WHO HAVE SUFFERED FROM HIS OFFENSES ARE NOT AS
READILY IDENTIFIABLE. SINCE THEIR POTENTIAL CLAIMS REMAIN UNSATISFIED FOR
WANT OF KNOWLEDGE AS TO THE OFFENDER'S CRIMINAL RESPONSIBILITY AND
WHEREABOUTS, AND SINCE CURRENT FINE LEVELS ARE RARELY HIGH ENOUGH TO
PERMIT THE COURT TO REACH MORE THAN A FRACTION OF THE DEFENDANT'S
REALIZED PROFITS, THE DEFENDANT, AFTER SERVING THE RELATIVELY LIMITED
PERIOD OF IMPRISONMENT THAT IS ORDINARILY IMPOSED UPON WHITE COLLAR
DEFENDANTS, IS OFTEN FREE TO ENJOY A SUBSTANTIAL REMAINDER OF THE



PROFITS OF HIS CRIMINAL VENTURE. IN COMBINATION WITH THE HIGHER FINES
THAT MAY BE IMPOSED UNDER THE BILL, THIS PROVISION'S PROMPTING OF A
SUBSTANTIALLY INCREASED LIKELIHOOD OF SUCCESSFUL CIVIL SUITS SHOULD
MATERIALLY DECREASE THE INCENTIVE TO ENGAGE IN THIS KIND OF CRIMINAL
OPERATION.

THE POWER OF THE COURT TO DESIGNATE THE ADVERTISING AREAS AND MEDIA IN
WHICH NOTICE IS TO BE GIVEN, AND TO APPROVE THE FORM OF THE NOTICE,
AVOIDS THE POSSIBILITY OF THE OFFENDER'S MAKING ONLY TOKEN EFFORTS TO
GIVE NOTICE. IT IS ACTUAL NOTICE RATHER THAN CONSTRUCTIVE NOTICE THAT IS
SOUGHT TO BE OBTAINED. THUS, IF THE GROUP INJURED IS READILY IDENTIFIABLE
AND SMALL, NOTICE BY LETTERS TO INDIVIDUALS MAY BE SUFFICIENT. IF THERE
ARE MULTIPLE UNKNOWN PERSONS INJURED, AS IN THE CASE OF A MAJOR FRAUD,
SPECIFIED NEWSPAPER ADS MIGHT BE USED. THE POWER OF THE COURT TO
APPROVE THE FORM OF NOTICE WILL GIVE THE COURT THE ABILITY TO ASSURE THAT
THE NOTICE IS ADEQUATE TO EXPLAIN TO PERSONS WRONGED BY THE OFFENSE
WHAT THE DEFENDANT HAS DONE. INCENTIVE TO ABIDE BY A COURT'S ORDER
UNDER THIS SECTION 1S PROVIDED NOT ONLY BY THE COURT'S CONTEMPT POWER,
BUT ALSO BY PERMITTING THE FULFILLMENT OF THE ORDER TO BE MADE AN
EXPRESS CONDITION OF PROBATION IN THOSE CASES IN WHICH IMPRISONMENT IS
NOT ALSO IMPOSED [FN311] OR AN EXPRESS CONDITION OF POST-RELEASE
SUPERVISION IF SUCH A TERM IS IMPOSED. [FN312]

SEVERAL CHANGES IN SECTION 3553 FROM THE VERSION CONTAINED AS SECTION
2005 IN S. 1437 OF THE 95TH CONGRESS WERE MADE BY THE COMMITTEE IN THE
96TH CONGRESS. [FN313] THE CHANGES WERE IN RESPONSE TO THE CONCERN OF
THE BUSINESS COMMUNITY THAT THE PROVISION MIGHT BE USED IN AN
INAPPROPRIATE CASE, SUCH AS A TECHNICAL VIOLATION OF A REGULATORY
REQUIREMENT, WITH RESULTING INJURY TO BUSINESS AND REPUTATION NOT
JUSTIFIED BY THE NATURE OF THE OFFENSE OR THE AMOUNT OF HARM DONE BY IT.
THE CHANGES ALSO REFLECT CONCERNS THAT, EVEN WHERE NOTICE MIGHT BE
APPROPRIATE, COSTS OF GIVING NOTICE MIGHT EXCEED COSTS THAT SHOULD
REASONABLY BE BORNE BY THE OFFENDER GIVEN *85 **3268 THE NATURE OF THE
OFFENSE AND THE AMOUNT OF HARM DONE. ACCORDINGLY, THE COMMITTEE HAS
LIMITED THE NATURE OF THE OFFENSES FOR WHICH NOTICE MAY BE ORDERED TO
THOSE OFFENSES THAT INVOLVE FRAUD OR OTHER INTENTIONALLY DECEPTIVE
PRACTICES, REGARDLESS OF WHETHER THE OFFENSE 1S COMMITTED BY AN
INDIVIDUAL OR BY AN ORGANIZATION. THE COMMITTEE HAS ALSO AMENDED THE
NOTICE REQUIREMENT TO PROVIDE THAT THE CONVICTED OFFENDER MAY BE
ORDERED TO GIVE 'REASONABLE' NOTICE AND EXPLANATION OF THE OFFENSE AND
TO REQUIRE THAT THE JUDGE SHALL CONSIDER, IN DETERMINING WHETHER TO
REQUIRE NOTICE, NOT ONLY THE FACTORS SET FORTH IN SECTION 3553(A), BUT
ALSO THE COST OF GIVING NOTICE AS IT RELATES TO THE LOSS CAUSED BY THE
OFFENSE. IN ADDITION, THE COMMITTEE HAS LIMITED TO $20,000 THE AMOUNT OF
COSTS THAT THE COURT MAY ORDER THE DEFENDANT TO PAY FOR SUCH NOTICE.
[FN314]

THESE AMENDMENTS ARE INTENDED TO ASSURE THAT THE ORDER OF NOTICE
REQUIRES ONLY SUCH PUBLICATION AS IS REASONABLE UNDER THE
CIRCUMSTANCES OF THE CASE. IN A MAJOR FRAUD CASE INVOLVING IDENTIFIABLE
CONSUMERS DEFRAUDED OF SUBSTANTIAL AMOUNTS OF MONEY, THE DEFENDANT
MIGHT REASONABLY BE EXPECTED TO GIVE INDIVIDUAL NOTICE. IN A MAJOR FRAUD
CASE INVOLVING HUNDREDS OR THOUSANDS OF CONSUMERS, EACH OF WHOM
SUSTAINED MINOR LOSSES, NOTICE MIGHT MORE APPROPRIATELY BE GIVEN BY
PUBLICATION IN NEWSPAPERS REACHING THE BULK OF THE PERSONS DEFRAUDED
INSTEAD OF INDIVIDUAL NOTICE. THE COMMITTEE DOES NOT INTEND THAT THE
SECTION BE USED TO ORDER 'CORRECTIVE ADVERTISING' OR TO SUBJECT A
DEFENDANT TO PUBLIC DERISION. PUBLICATION SHOULD NOT BE REQUIRED
BEYOND THAT WHICH 1S NECESSARY TO NOTIFY THE VICTIMS OF THE DEFENDANT'S



CONVICTION. FURTHER, IF IDENTIFYING THE VICTIMS IS SO COMPLEX AN
UNDERTAKING THAT IT COULD UNDULY COMPLICATE OR PROLONG THE SENTENCING
PROCESS, THE COURT SHOULD NOT REQUIRE THAT SUCH NOTICE BE GIVEN OTHER
THAN TO THOSE VICTIMS WHO CAN MORE READILY BE IDENTIFIED. THE
PROCEDURES SET FORTH IN SECTION 3553(D) SHOULD ASSIST THE COURT IN
DETERMINING WHETHER NOTICE SHOULD BE ORDERED IN THOSE CASES IN WHICH
COMPLEX ISSUES ARE NOT RAISED. THE FACT THAT NOTICE WAS ORDERED OR
GIVEN IS NOT INTENDED TO CONFER ANY LEGAL RIGHT ON ANY PERSON, AND THE
NOTICE MAY INCLUDE A CAVEAT THAT IT IS MERELY INFORMATIONAL AND CREATES
NO LEGAL RIGHTS.

PROPOSED 18 U.S.C. 3742 PERMITS A DEFENDANT TO APPEAL S SENTENCE THAT
INCLUDES AN ORDER OF NOTICE. BECAUSE OF THE POTENTIAL HARM TO BUSINESS
AND REPUTATION, THE EXECUTION OF AN ORDER OF NOTICE SHOULD BE STAYED
PENDING APPEAL UNLESS THE COURT FINDS THAT THE APPEAL OR PETITION FOR
REVIEW OF SENTENCE IS FRIVOLOUS OR TAKEN FOR PURPOSES OF DELAY.

SECTION 3556. ORDER OF RESTITUTION

PROPOSED 18 U.S.C. 3556 CARRIES FORWARD BY CROSS-REFERENCE THE
RESTITUTION PROVISIONS ENACTED AS 18 U.S.C. 3579 AND 3580 BY SECTION 5(A)
OF THE VICTIM AND WITNESS PROTECTION ACT OF 1982, AND REDESIGNATED AS 18
U.S.C. 3663 AND 3664 BY SECTION 202(A)(1) OF THE BILL. THE BILL INCLUDES THE
REFERENCE HERE IN ORDER TO COMPLETE THE DESCRIPTION HC89 *86 **3269 OF
AVAILABLE CRIMINAL SENTENCES, AND TO SHOW HOW THE ORDER OF RESTITUTION
CAN BE USED IN CONJUNCTION WITH OTHER SENTENCES. THUS, PROPOSED 18
U.S.C. 3551(B) AND (C) MAKE CLEAR THAT AN ORDER OF RESTITUTION MAY BE
IMPOSED IN ADDITION TO ANY OTHER KIND OF SENTENCE. PROPOSED 28 U.S.C.
994(A)(2)(A) REQUIRES THAT THE UNITED STATES SENTENCING COMMISSION ISSUE
POLICY STATEMENTS CONCERNING THE APPROPRIATE USE OF ORDERS OF
RESTITUTION. FINALLY, PROPOSED 18 U.S.C. 3563(A)(2) REQUIRES THAT, IF A
PERSON CONVICTED OF A FELONY IS SENTENCED TO A TERM OF PROBATION, A
CONDITION OF THAT PROBATION MUST BE THAT HE PAY A FINE OR RESTITUTION, OR
PERFORM COMMUNITY SERVICE.

18 U.S.C. 3579(G), AS ENACTED BY SECTION 5(A) OF THE VICTIM AND WITNESS
PROTECTION ACT OF 1982 AND REDESIGNATED AS 18 U.S.C. 3663(G) BY THIS BILL,
REQUIRES THAT IF A DEFENDANT WHO IS ORDERED TO PAY RESTITUTION IS PLACED
ON PROBATION, THE PAYMENT OF RESTITUTION IS A CONDITION OF PROBATION.
FAILURE TO SATISFY THIS CONDITION WOULD BE A VIOLATION SUBJECT TO THE
PROVISIONS OF PROPOSED 18 U.S.C. 3565. AN ORDER OF RESTITUTION MAY ALSO
BE MADE A CONDITION OF A TERM OF SUPERVISED RELEASE IMPOSED TO FOLLOW A
TERM OF IMPRISONMENT PURSUANT TO PROPOSED 18 U.S.C. 3583(D). VIOLATIONS
OF SUCH A CONDITION OF POST-RELEASE SUPERVISION WOULD BE CONTEMPT OF
COURT.

SECTION 3557. REVIEW OF A SENTENCE

THIS SECTION, WHICH HAS NO COUNTERPART IN CURRENT LAW, REFERS TO THE
PROVISIONS IN PROPOSED 18 U.S.C. 3742, WHICH DEFINE THE CIRCUMSTANCES
AND PROCEDURES FOR REVIEW OF SENTENCES IMPOSED PURSUANT TO PROPOSED
18 U.S.C. 3551. THE SYSTEMATIZED GUIDELINE SENTENCING PROCEDURES
INTRODUCED BY THIS BILL ARE DESIGNED TO ELIMINATE FROM FEDERAL CRIMINAL
LAW THE PLAINLY DISPROPORTIONATE SENTENCE. THE PROVISIONS FOR APPELLATE
JUDICIAL REVIEW OF SENTENCES IN SECTION 3742 ARE DESIGNED TO REDUCE
MATERIALLY ANY REMAINING UNWARRANTED DISPARITIES BY GIVING THE RIGHT TO
APPEAL A SENTENCE OUTSIDE THE GUIDELINES AND BY PROVIDING A MECHANISM



TO ASSURE THAT SENTENCES INSIDE THE GUIDELINES ARE BASED ON CORRECT
APPLICATION OF THE GUIDELINES.

SECTION 3558. IMPLEMENTATION OF A SENTENCE

THIS SECTION SIMPLY CALLS ATTENTION TO THE PROVISIONS OF PROPOSED
CHAPTER 229 OF TITLE 18, WHICH GOVERN THE IMPLEMENTATION OF SENTENCES
IMPOSED PURSUANT TO SECTION 3551.

SECTION 3559. SENTENCING CLASSIFICATION OF OFFENSES

1. IN GENERAL

PROPOSED 18 U.S.C. 3559 DESCRIBES WHAT LETTER GRADE IN PROPOSED 18 U.S.C.
3581 WILL APPLY TO AN OFFENSE FOR WHICH NO LETTER GRADE IS OTHERWISE
SPECIFIED. IT ALSO PROVIDES THAT THE MAXIMUM FINE IS THE FINE AUTHORIZED
BY PROPOSED 18 U.S.C. 3571(B) OR BY THE STATUTE DESCRIBING THE OFFENSE,
WHICHEVER IS GREATER.

2. PRESENT FEDERAL LAW

THERE IS NO COUNTERPART FOR THIS PROVISION, SINCE CURRENT LAW CONTAINS
NO SYSTEMATIC GRADING SCHEME FOR SENTENCES.

*87 **3270 3. PROVISIONS OF THE BILL, AS REPORTED

PROPOSED 18 U.S.C. 3559 DID NOT APPEAR IN S. 1437 AS PASSED BY THE SENATE
IN THE 95TH CONGRESS. THAT BILL INSTEAD SPECIFIED THE APPLICABLE GRADE
FOR EACH OFFENSE DEFINED IN TITLE 18 AND AMENDED EACH SECTION OUTSIDE
TITLE 18 THAT DESCRIBED AN OFFENSE TO INDICATE THE SENTENCE GRADE THAT
APPLIED TO THE OFFENSE. IN GENERAL THOSE AMENDMENTS SPECIFIED THAT AN
OFFENSE OUTSIDE TITLE 18 HAD THE GRADE FOR WHICH THE PROPOSED CRIMINAL
CODE SPECIFIED A MAXIMUM TERM OF IMPRISONMENT CLOSEST TO THAT FOR THE
OFFENSE IN CURRENT LAW.

THE COMMITTEE HAS REEXAMINED THE DESIRABILITY OF AMENDING CURRENT LAW
IN AN ATTEMPT TO CONFORM SENTENCING PROVISIONS TO THE GRADING SCHEME
OF THE BILL, AND HAS DECIDED THAT A GENERAL PROVISION SUCH AS SECTION
3559 IS PREFERABLE AT THIS TIME. TO AMEND EACH INDIVIDUAL SECTION IMPLIES
THAT THE COMMITTEE HAS GIVEN CAREFUL CONSIDERATION TO GRADING ALL
EXISTING OFFENSES, WHEN, IN FACT, THIS HAS NOT BEEN THE C SE. INSTEAD, THE
COMMITTEE HAS POSTPONED THE RESTRUCTURING OF FEDERAL OFFENSES
ACCORDING TO THEIR RELATIVE SERIOUSNESS. THE SENTENCING COMMISSION
WILL UNDOUBTEDLY HAVE RECOMMENDATIONS CONCERNING THE APPROPRIATE
GRADES FOR OFFENSES AS IT DEVELOPS SENTENCING GUIDELINES. CURRENT
MAXIMUM PENALTIES ARE SET AT VERY UNEVEN LEVELS, AND SOME ARE SO
INCONSISTENT WITH THE RELATIVE SERIOUSNESS OF THE OFFENSE THAT THE
SENTENCING COMMISSION WILL PROBABLY FIND IT NECESSARY TO RECOMMEND
SOME AMENDMENTS BEFORE SENTENCING GUIDELINES ARE IN PLACE. THE
COMMITTEE WILL WELCOME THE COMMISSION'S SUGGESTIONS.

TWO PRIMARY GOALS ARE ACHIEVED BY THIS SECTION. THE FIRST CLARIFIES THE
APPLICABILITY OF THE VARIOUS SENTENCING PROVISIONS IN TITLE 18 BY
INDICATING HOW THE NEW GRADING SCHEME WILL APPLY TO EXISTING OFFENSES



UNTIL THEY ARE GRADED BY LEGISLATION. THE SECOND SUBSTANTIALLY
INCREASES MAXIMUM FINE LEVELS FOR MOST OFFENSES. SECTION 3559 ACHIEVES
THESE GOALS IN A SIMPLE FASHION WITHOUT IMPLYING THAT SENTENCES HAVE
BEEN RATIONALIZED-- A STEP WHICH THE COMMITTEE BELIEVES SHOULD BE
UNDERTAKEN WITH THE ASSISTANCE OF THE DEPARTMENT OF JUSTICE, THE UNITED
STATES SENTENCING COMMISSION, AND OTHER INTERESTED AGENCIES, AFTER
PASSAGE OF THIS BILL. NOT ONLY ARE THERE TOO MANY CRIMINAL OFFENSES, AND
LITTLE RATIONALITY IN THE SENTENCES PROVIDED FOR THOSE OFFENSES, BUT
THERE IS ALSO NO CLEAR LINE BETWEEN THE USE OF CIVIL AND CRIMINAL
SANCTIONS FOR ESSENTIALLY REGULATORY OFFENSES. SECTION 3559(A) GRADES
OFFENSES FOR WHICH NO LETTER GRADE IS PROVIDED ACCORDING TO THE
MAXIMUM TERM OF IMPRISONMENT APPLICABLE TO THE OFFENSE.

SECTION 3559(B) STATES THAT THE SENTENCE FOR AN OFFENSE GRADED
ACCORDING TO SUBSECTION (A) HAS THE ATTRIBUTES OF ANY OTHER SENTENCE
WITH THAT GRADE UNDER THE BILL WITH ONE EXCEPTION: THE FINE MAY NOT
EXCEED THE MAXIMUM FINE AUTHORIZED BY THE BILL OR THE STATUTE THAT
DESCRIBES THE OFFENSE, WHICHEVER IS HIGHER. THUS, SECTION 3559 WILL
OFTEN HAVE THE EFFECT OF INCREASING THE MAXIMUM FINE PROVIDED IN
CURRENT LAW, BUT NEVER OF LOWERING IT.

THE COMMITTEE INTENDS THAT FUTURE LEGISLATION CREATING NEW FEDERAL
OFFENSES SPECIFY THE GRADE FOR THE OFFENSE. IT ENCOURAGES THE
COMMITTEES WITH OTHER SUBSTANTIVE JURISDICTION TO CONSULT WITH THIS
COMMITTEE AND THE DEPARTMENT OF JUSTICE IN DETERMINING THE APPROPRIATE
*88 **3271 GRADE FOR OFFENSES. THE COMMITTEE IS AWARE, HOWEVER, THAT
FUTURE LEGISLATION MAY BE PASSED THAT INADVERTENTLY FAILS TO TAKE THESE
STEPS. ACCORDINGLY, SECTION 3559 WILL CLARIFY QUESTIONS THAT MIGHT
OTHERWISE ARISE AS TO THE APPLICABILITY OF THE GENERAL FEDERAL
SENTENCING LAW TO THE NEW OFFENSE.

SUBCHAPTER B-- PROBATION

(SECTIONS 3561-3566)

THIS SUBCHAPTER GOVERNS THE IMPOSITION, CONDITIONS, AND POSSIBLE
REVOCATION OF A SENTENCE TO A TERM OF PROBATION. IN KEEPING WITH MODERN
CRIMINAL JUSTICE PHILOSOPHY, PROBATION, IS DESCRIBED AS A FORM OF
SENTENCE RATHER THAN, AS IN CURRENT LAW, A SUSPENSION OF THE IMPOSITION
OR EXECUTION OF SENTENCE.

SECTION 3561. SENTENCE OF PROBATION

1. IN GENERAL

PROPOSED 18 U.S.C. 3561 AUTHORIZES THE IMPOSITION OF A SENTENCE TO A TERM
OF PROBATION IN ALL CASES, UNLESS THE CASE INVOLVES A CLASS A OR B FELONY
OR AN OFFENSE FOR WHICH PROBATION HAS BEEN EXPRESSLY PRECLUDED, OR THE
DEFENDANT IS SENTENCED AT THE SAME TIME TO A TERM OF IMPRISONMENT FOR
THE SAME OR A DIFFERENT OFFENSE. THE SECTION ALSO SPECIFIES THE MAXIMUM
PERMISSIBLE TERMS OF PROBATION AND SPECIFIES A MINIMUM OF ONE YEAR'S
PROBATION FOR A CONVICTED FELONY. SEPARATE TERMS ARE SET FORTH FOR
FELONIES (NOT LESS THAN ONE NOR MORE THAN FIVE YEARS), MISDEMEANORS
(NOT MORE THAN TWO YEARS), AND INFRACTIONS (NOT MORE THAN ONE YEAR).



2. PRESENT FEDERAL LAW

18 U.S.C. 3651 AUTHORIZES THE COURT TO SUSPEND THE IMPOSITION OR
EXECUTION OF THE SENTENCE OF A PERSON CONVICTED OF AN OFFENSE, OTHER
THAN ONE PUNISHABLE BY DEATH OR LIFE IMPRISONMENT, AND PLACE THE PERSON
ON PROBATION. [FN315] THE MAXIMUM TERM OF PROBATION, INCLUDING ANY
EXTENSION, IS FIVE YEARS FOR ANY OFFENSE. THE SECTION ALSO PROVIDES THAT,
IF AN OFFENSE IS PUNISHABLE BY MORE THAN SIX MONTHS IN PRISON BUT IS NOT
PUNISHABLE BY DEATH OR LIFE IMPRISONMENT, THE JUDGE MAY IMPOSE A
SENTENCE SPLIT BETWEEN IMPRISONMENT AND PROBATION. SUCH A SPLIT
SENTENCE MUST BE FOR A TERM IN EXCESS OF SIX MONTHS, WITH NO MORE THAN
SIX MONTHS SPENT IN PRISON, AND WITH THE REMAINDER SUSPENDED AND THE
DEFENDANT PLACED ON PROBATION. A FEW STATUTES, SUCH AS 18 U.S.C. 924(C),
PROVIDE THAT AN OFFENDER CONVICTED OF A PARTICULAR OFFENSE MAY NOT BE
PLACED ON PROBATION.

3. PROVISIONS OF THE BILL, AS REPORTED

PROPOSED 18 U.S.C. 3561, UNLIKE CURRENT LAW, STATES THAT PROBATION IS A
TYPE OF SENTENCE RATHER THAN A SUSPENSION OF THE IMPOSITION OR
EXECUTION OF A SENTENCE. SECTION 3561(A) SPECIFIES THAT A TERM OF
PROBATION MAY BE IMPOSED EXCEPT IN THREE INSTANCES.

FIRST, SUBSECTION (A)(1) EXCLUDES CLASS A AND CLASS B FELONY OFFENDERS
FROM RECEIVING A SENTENCE OF PROBATION, THUS EXCLUDING, AS *89 **3272
DOES PRESENT LAW, THOSE OFFENDERS SUBJECT TO A PENALTY OF LIFE
IMPRISONMENT OR DEATH. THE SECTION GOES BEYOND CURRENT LAW BY ALSO
PRECLUDING A SENTENCE OF PROBATION FOR THOSE CONVICTED OF AN OFFENSE
WITH A MAXIMUM AUTHORIZED PRISON TERM, PURSUANT TO SEC. 3581(B)(2), OF
NOT MORE THAN 25 YEARS. SECOND, UNDER SUBSECTION (A)(2), PROBATION IS
UNAVAILABLE TO AN OFFENDER WHO IS CONVICTED OF AN OFFENSE FOR WHICH
THE IMPOSITION OF A SENTENCE OF PROBATION IS SPECIFICALLY PRECLUDED.
[FN316]

THIRD, SUBSECTION (A)(3) DIFFERS FROM THE PROVISION OF 18 U.S.C. 3651 THAT
PERMITS A SENTENCE TO BE SPLIT BETWEEN A TERM OF IMPRISONMENT AND A
SUSPENDED SENTENCE WITH PROBATION [FN317] BY SPECIFICALLY BARRING A
SENTENCE TO PROBATION IN A CASE IN WHICH A DEFENDANT HAS BEEN SENTENCED
AT THE SAME TIME TO A TERM OF IMPRISONMENT EITHER FOR THE SAME OFFENSE
OR FOR A DIFFERENT OFFENSE. THE SAME RESULT MAY BE ACHIEVED BY A MORE
DIRECT AND LOGICALLY CONSISTENT ROUTE-- UNDER SECTIONS 3581 AND 3583,
THE COURT MAY PROVIDE THAT THE CONVICTED DEFENDANT SERVE A TERM OF
IMPRISONMENT FOLLOWED BY A TERM OF SUPERVISED RELEASE. THE PROVISION
WILL PERMIT LATITUDE IN THE SPECIFICATION OF THE TIME TO BE SPENT IN THE
CUSTODY OF THE BUREAU OF PRISONS AND IN THE NATURE OF THE FACILITY. IT
WILL ALSO BE MORE FLEXIBLE THAN CURRENT LAW IN PERMITTING A SENTENCE TO
IMPRISONMENT OF ANY PERMISSIBLE LENGTH TO BE FOLLOWED BY A TERM DURING
WHICH THE DEFENDANT RECEIVES STREET SUPERVISION. THE COMMITTEE IS OF
THE OPINION THAT THIS FLEXIBILITY WILL PERMIT THE COURT TO FORMULATE A
SENTENCE BEST SUITED TO THE INDIVIDUAL NEEDS OF THE DEFENDANT. FOR
EXAMPLE, A CONVICTED DEFENDANT COULD IN AN APPROPRIATE CASE BE REQUIRED
TO SPEND THE FIRST THREE MONTHS IN PRISON, FOLLOWED BY TWO YEARS OF
STREET SUPERVISION, OR COULD BE SENTENCED TO SPEND TWO YEARS IN PRISON
FOLLOWED BY SIX MONTHS' STREET SUPERVISION. IF, INSTEAD, THE JUDGE
BELIEVES THAT FULL-TIME INCARCERATION OF A CONVICTED DEFENDANT IS NOT
APPROPRIATE BUT IS CONCERNED THAT THE DEFENDANT NEEDS MORE SUPERVISION
THAN IS GENERALLY AVAILABLE TO A PERSON ON STREET SUPERVISION, HE CAN



SENTENCE HIM TO PROBATION ON THE CONDITION THAT HE SPEND EVENINGS OR
WEEKENDS IN PRISON AS A CONDITION OF PROBATION (SECTION 3563(B)(11)) OR
LIVE IN A COMMUNITY CORRECTIONS FACILITY DURING PART OF HIS TERM OF
PROBATION (SECTION 3563(B)(2)). SUCH PROVISION WOULD PERMIT THE
DEFENDANT TO CONTINUE EMPLOYMENT AND HIS CONTACTS WITH HIS FAMILY AND
COMMUNITY.

A MAJOR DISTINCTION BETWEEN THE PROPOSED SECTION AND EXISTING LAW IS
THE MAXIMUM TERM OF PROBATION AUTHORIZED FOR AN OFFENSE. 18 U.S.C. 3651
PROVIDES A TERM OF PROBATION OF UP TO FIVE YEARS WITHOUT REGARD TO THE
SERIOUSNESS OF THE OFFENSE. SECTION 3561(B), ON THE OTHER HAND, PROVIDES
FOR DIFFERING TERMS DEPENDING ON THE SERIOUSNESS OF THE VIOLATION.
WHEN THE OFFENSE IS A FELONY THERE IS A MINIMUM TERM OF ONE YEAR AND A
MAXIMUM OF FIVE YEARS. A MISDEMEANOR *90 **3273 CONVICTION MAY LEAD TO
A TERM OF PROBATION OF UP TO FIVE YEARS WITH NO REQUIRED MINIMUM. AN
INFRACTION MAY RESULT IN UP TO ONE YEAR'S PROBATION, AGAIN WITH NO
MINIMUM. [FN318]

WHILE THE COMMITTEE IS GENERALLY OPPOSED TO STATUTORY MINIMUM
SENTENCES, IT BELIEVES THAT A CONVICTED FELON WHO IS SENTENCED TO
PROBATION RATHER THAN TO A TERM OF IMPRISONMENT SHOULD BE SUBJECT TO
THE JURISDICTION OF THE COURT FOR A PERIOD OF AT LEAST A YEAR. REQUIRING
THIS MINIMUM PROBATIONARY PERIOD WILL ASSURE THAT HE IS ABLE TO COMPLY
WITH THE LAW FOR THAT PERIOD AND THAT HE WILL BE SUBJECT TO AT LEAST ONE
OTHER CONDITION SET FORTH IN SECTION 3563(A)(2).

THE SECTION, LIKE CURRENT LAW, CREATES NO PRESUMPTION FOR OR AGAINST
PROBATION. THE COMMITTEE BELIEVES THAT THE SENTENCING GUIDELINES CAN
MORE ADEQUATELY DELINEATE THOSE CASES IN WHICH A TERM OF PROBATION IS
PREFERABLE TO A TERM OF IMPRISONMENT, OR VICE VERSA, AS A MEANS OF
ACHIEVING THE PURPOSES OF SENTENCING SET FORTH IN SECTION 3553(A)(2).

SECTION 3562. IMPOSITION OF A SENTENCE OF PROBATION

1. IN GENERAL

SECTION 3562 SETS FORTH THE CRITERIA TO BE CONSIDERED BY THE COURT IN
DETERMINING WHETHER TO IMPOSE A SENTENCE OF PROBATION AND IN
DETERMINING THE LENGTH OF THE TERM AND THE CONDITIONS OF PROBATION. IT
ALSO MAKES CLEAR THAT, DESPITE THE SUSCEPTIBILITY OF A TERM OF PROBATION
TO MODIFICATION, REVOCATION, OR APPEAL, A JUDGMENT OF CRIMINAL
CONVICTION THAT INCLUDES SUCH A SENTENCE CONSTITUTES A FINAL JUDGMENT
FOR ALL OTHER PURPOSES.

2. PRESENT FEDERAL LAW

18 U.S.C. 3651 AUTHORIZES THE COURT TO IMPOSE PROBATION WHEN IT IS
'SATISFIED THAT THE ENDS OF JUSTICE AND THE BEST INTEREST OF THE PUBLIC AS
WELL AS THE DEFENDANT WILL BE SERVED THEREBY.' [FN319] 18 U.S.C. 5010(A)
PERMITS THE JUDGE TO PLACE A YOUTH OFFENDER OR YOUNG ADULT OFFENDER
[FN320] ON PROBATION IF THE ‘COURT IS OF THE OPINION THAT THE * * *
OFFENDER DOES NOT NEED COMMITMENT'. PROBATION IS A MATTER OF DISCRETION
AND NOT OF RIGHT. [FN321]

WHILE THE STATUTORY LAW IS SILENT ON THE SUBJECT OF THE FINALITY OF A
JUDGMENT THAT INCLUDES PROBATION, THE COURTS HAVE HELD THAT SUCH A
JUDGMENT, WHETHER IT SUSPENDS EXECUTION OF THE SENTENCE OR SUSPENDS



IMPOSITION OF SENTENCE, CONSTITUTES A FINAL JUDGMENT FOR PURPOSES OF
APPEAL FROM CONVICTION. [FN322] THEY HAVE ALSO HELD THAT THE COURTS MAY
NOT SUSPEND IMPOSITION OR EXECUTION OF SENTENCE UNLESS THEY PLACE THE
CONVICTED OFFENDER ON PROBATION. [FN323]

*91 **3274 3. PROVISIONS OF THE BILL, AS REPORTED

PROPOSED 18 U.S.C. 3562 REQUIRES THAT THE JUDGE, IN DETERMINING WHETHER
TO IMPOSE A SENTENCE TO A TERM OF PROBATION UPON AN ORGANIZATION OR AN
INDIVIDUAL, AND IN SETTING THE TERM AND CONDITIONS OF ANY SENTENCE TO
PROBATION THAT IS IMPOSED, CONSIDER THE FACTORS SET FORTH IN SECTION
3553(A) TO THE EXTENT THAT THEY ARE APPLICABLE. IN THE ABSTRACT, THE
FACTORS REQUIRED TO BE CONSIDERED CREATE NO PRESUMPTION EITHER FOR OR
AGAINST PROBATION. THEY ARE SET OUT MERELY TO MAKE MORE SPECIFIC THE
CONSIDERATIONS TRADITIONALLY TAKEN INTO ACCOUNT BY THE COURTS UNDER
THE BROAD LANGUAGE OF 18 U.S.C. 3651 AND TO ASSURE THEIR BEING GIVEN
APPROPRIATE WEIGHT IN ALL CASES. THEY ARE DESIGNED TO ASSIST THE COURT IN
EXERCISING ITS DISCRETION REASONABLY.

THE EFFECT OF THESE CONSIDERATIONS IS TO REQUIRE THE COURT TO FOCUS
CAREFULLY UPON THE NEEDS OF THE DEFENDANT AND THE NEEDS OF SOCIETY.
THOSE WHO EMPHASIZE THE REHABILITATIVE PURPOSE OF SENTENCING TO THE
EXCLUSION OF OTHER PURPOSES HAVE SUPPORTED THE VIEW THAT PROBATION
SHOULD BE THE SENTENCE OF PREFERENCE. [FN324] OTHERS WHO WOULD
EMPHASIZE THE NECESSITY OF PROVIDING EFFECTIVE DETERRENCE TO CRIMINAL
CONDUCT AND TO INSURE JUST PUNISHMENT OF OFFENDERS IN A TIME OF RAPIDLY
RISING CRIME RATES HAVE SUGGESTED THAT THERE SHOULD BE A PRESUMPTION
AGAINST THE UTILIZATION OF THE SENTENCE OF PROBATION FOR SOME OF THE
MOST SERIOUS OFFENSES BY CALLING FOR MANDATORY MINIMUM PRISON TERMS.
THERE IS NO DOUBT THAT IMPRISONMENT, WHEN COMPARED WITH PROBATION, IS
MORE EFFECTIVE AS PUNISHMENT, IS MORE READILY PERCEIVED BY THE PUBLIC AS
A DETERRENT, AND IS CLEARLY THE MOST EFFECTIVE MEANS OF INCAPACITATION
FOR PROTECTION OF THE PUBLIC. ON THE OTHER HAND WHEN THE PURPOSE OF
SENTENCING IS TO PROVIDE THE EDUCATIONAL OPPORTUNITY, VOCATIONAL
TRAINING, OR OTHER CORRECTIONAL TREATMENT REQUIRED FOR REHABILITATION,
GIVEN THE CURRENT STATE OF KNOWLEDGE, PROBATION IS GENERALLY
CONSIDERED TO BE PREFERABLE TO IMPRISONMENT. THIS DOES NOT MEAN,
HOWEVER, THAT IT IS NOT POSSIBLE TO FORMULATE CONDITIONS OF PROBATION
THAT WILL SERVE DETERRENT AND PUNISHMENT PURPOSES-- OR EVEN LIMITED
INCAPACITATIVE PURPOSES-- IN AN APPROPRIATE CASE. THUS, THE COMMITTEE
FEELS THAT THE BEST COURSE IS TO PROVIDE NO PRESUMPTION EITHER FOR OR
AGAINST PROBATION AS OPPOSED TO IMPRISONMENT, BUT TO ALLOW THE
SENTENCING COMMISSION AND, UNDER ITS GUIDELINES, THE COURTS, THE FULL
EXERCISE OF INFORMED DISCRETION IN TAILORING SENTENCES TO THE
CIRCUMSTANCES OF INDIVIDUAL CASES.

IN A PARTICULAR CASE, THE REQUIRED CONSIDERATION OF THE PURPOSES OF
SENTENCING AND OF THE SENTENCING GUIDELINES AND POLICY STATEMENTS
ISSUED PURSUANT TO 28 U.S.C. 994(A) SHOULD SERVE TO SHARPEN THE COURT'S
FOCUS ON ALL MATTERS PERTINENT TO ITS DECISION. THE COMMITTEE IS OF THE
VIEW THAT IN THE PAST THERE HAVE BEEN MANY CASES, PARTICULARLY IN
INSTANCES OF MAJOR WHITE COLLAR CRIME, IN WHICH PROBATION HAS BEEN
GRANTED BECAUSE THE OFFENDER REQUIRED LITTLE OR NOTHING IN THE WAY OF
INSTITUTIONALIZED REHABILITATIVE MEASURES AND BEING IN THE WAY OF
INSTITUTIONALIZED REHABILITATIVE MEASURES AND BECAUSE SOCIETY REQUIRED
NO INSULATION FROM THE OFFENDER, WITHOUT DUE CONSIDERATION BEING GIVEN
TO THE FACT THAT THE HEIGHTENED DETERRENT *92 **3275 EFFECT OF



INCARCERATION AND THE READILY PERCEIVABLE RECEIPT OF JUST PUNISHMENT
ACCORDED BY INCARCERATION WERE OF CRITICAL IMPORTANCE. THE PLACING ON
PROBATION OF AN EMBEZZLER, A CONFIDENCE MAN, A CORRUPT POLITICIAN, A
BUSINESSMAN WHO HAS REPEATEDLY VIOLATED REGULATORY LAWS, AN OPERATOR
OF A PYRAMID SALES SCHEME, OR A TAX VIOLATOR, MAY BE PERFECTLY
APPROPRIATE IN CASES IN WHICH, UNDER ALL THE CIRCUMSTANCES, ONLY THE
REHABILITATIVE NEEDS OF THE OFFENDER ARE PERTINENT; SUCH A SENTENCE MAY
BE GROSSLY INAPPROPRIATE, HOWEVER, IN CASES IN WHICH THE CIRCUMSTANCES
MANDATE THE SENTENCE'S CARRYING SUBSTANTIAL DETERRENT OR PUNITIVE
IMPACT. THIS IS NOT MEANT TO IMPLY THAT THE COMMITTEE CONSIDERS A
SENTENCE OF IMPRISONMENT TO BE THE ONLY FORM OF SENTENCE THAT MAY
EFFECTIVELY CARRY DETERRENT OR PUNITIVE WEIGHT. IT MAY VERY OFTEN BE THAT
RELEASE ON PROBATION UNDER CONDITIONS DESIGNED TO FIT THE PARTICULAR
SITUATION WILL ADEQUATELY SATISFY ANY APPROPRIATE DETERRENT OR PUNITIVE
PURPOSE. [FN325] THIS IS PARTICULARLY TRUE IN LIGHT OF THE NEW
REQUIREMENT IN SECTION 3563(A) THAT A CONVICTED FELON WHO IS PLACED ON
PROBATION MUST BE ORDERED TO PAY A FINE OR RESTITUTION OR TO ENGAGE IN
COMMUNITY SERVICE; HE CANNOT SIMPLY BE RELEASED ON PROBATION WITH NO
MEANINGFUL SANCTION. SIMILARLY, THE COMMITTEE EXPECTS THAT IN SITUATIONS
IN WHICH REHABILITATION IS THE ONLY APPROPRIATE PURPOSE OF SENTENCING,
THAT PURPOSE ORDINARILY MAY BE BEST SERVED BY RELEASE ON PROBATION
SUBJECT TO CERTAIN CONDITIONS. IN SUM, THE PRESENCE OF THE SAME
PREDOMINANT REASON FOR IMPOSING A SENTENCE IN DIFFERENT CASES WILL NOT
ALWAYS LEAD LOGICALLY TO THE SAME TYPE OF SENTENCE. A CONGRESSIONAL
STATEMENT OF A PREFERRED TYPE OF SENTENCE MIGHT SERVE ONLY TO UNDERMINE
THE FLEXIBILITY THAT THE CRIMINAL JUSTICE SYSTEM REQUIRES IN ORDER TO
DETERMINE THE APPROPRIATE SENTENCE IN A PARTICULAR CASE IN THE LIGHT OF
INCREASED KNOWLEDGE OF HUMAN BEHAVIOR.

THE COMMITTEE IS ALSO MINDFUL THAT DURING A PERIOD IN WHICH THE
INCIDENCE OF A PARTICULAR KIND OF CRIME IS INCREASING RAPIDLY, IT MAY BE
ENTIRELY APPROPRIATE FOR THE COURT TO GIVE PARAMOUNT EMPHASIS TO THE
DETERRENT PURPOSE OF SENTENCING. CONVERSELY, IN A SITUATION INVOLVING
AN OFFENSE OF LITTLE NOTORIETY THAT IS NOT FREQUENTLY COMMITTED AND
THAT IS COMMITTED UNDER CIRCUMSTANCES INDICATING LITTLE LIKELIHOOD OF
RECIDIVISM, THE SINGULAR SIGNIFICANCE OF THE REHABILITATIVE PURPOSE OF
SENTENCING MAY WELL ALMOST MANDATE A SENTENCE TO PROBATION. IN ALL
CASES, THE SECTION'S CONCENTRATION OF ATTENTION UPON THE AIMS OF THE
CRIMINAL JUSTICE SYSTEM IS DESIGNED TO ENCOURAGE THE INTELLIGENT
BALANCING OF OFTEN COMPETING CONSIDERATIONS.

THE APPLICATION OF THE SPECIFIED CONSIDERATIONS REQUIRES THE COURT FIRST
TO CONSIDER THE NATURE OF THE OFFENSE AND THE HISTORY AND
CHARACTERISTICS OF THE OFFENDER. WITH THOSE IN MIND, IT MUST THEN
CONSIDER THE FOUR BASIC PURPOSES OF SENTENCING AS ESTABLISHED IN
SECTION 3553(A)(2) TO THE EXTENT THAT ONE OR MORE OF THEM ARE APPLICABLE
TO THE CASE, AND MUST EXAMINE THE SENTENCING GUIDELINES AND POLICIES OF
THE SENTENCING COMMISSION. HAVING CONSIDERED THESE FACTORS, THE COURT
IS THEN REQUIRED TO DETERMINE WHETHER A TERM OF PROBATION WOULD BE
APPROPRIATE AND, IF SO, THE LENGTH AND CONDITION OF SUCH A TERM.

*93 **3276 THE LANGUAGE OF SECTION 3562(B) IS INTENDED TO CODIFY
CURRENT JUDICIAL DECISIONS WHICH HOLD THAT JUDGMENTS IMPOSING
PROBATION ARE FINAL JUDGMENTS FOR ALL PURPOSES, PARTICULARLY FOR
PURPOSES OF APPEAL, EVEN THOUGH THE SENTENCE IS SUBJECT TO COMPLIANCE
WITH SPECIFIED CONDITIONS, IS REVOCABLE FOR NONCOMPLIANCE WITH THOSE
CONDITIONS, [FN326] AND IS SUBJECT TO MODIFICATION, EXTENSION, OR EARLY
TERMINATION IN CERTAIN SITUATIONS. [FN327] THE LANGUAGE OF SECTION
3562(B)(3) IS INTENDED TO MAKE CLEAR THAT A SENTENCE THAT MAY BE APPEALED



BECAUSE IT IS OUTSIDE THE GUIDELINES 1S PROVISIONAL FOR THE PURPOSE OF
APPEAL OF THE SENTENCE PURSUANT TO SECTION 3742, BUT IS OTHERWISE FINAL.
[FN328]

SECTION 3563. CONDITIONS OF PROBATION

1. IN GENERAL

PROPOSED 18 U.S.C. 3563(A) SETS FORTH MANDATORY CONDITIONS OF
PROBATION. IT SPECIFIES THAT THE COURT MUST PROVIDE-- AS A CONDITION OF
PROBATION FOR A DEFENDANT CONVICTED OF ANY FEDERAL OFFENSE-- THAT THE
DEFENDANT NOT COMMIT ANOTHER FEDERAL, STATE, OR LOCAL CRIME DURING THE
TERM OF PROBATION, AND-- AS A CONDITION OF PROBATION FOR A DEFENDANT
CONVICTED OF A FELONY-- THAT THE DEFENDANT PAY A FINE OR RESTITUTION, OR
ENGAGE IN COMMUNITY SERVICE.

PROPOSED 18 U.S.C. 3563(B) SETS OUT OPTIONAL CONDITIONS WHICH MAY BE
IMPOSED, THE LAST OF WHICH MAKES CLEAR THAT THE ENUMERATION IS
SUGGESTIVE ONLY, AND NOT INTENDED AS A LIMITATION ON THE COURT'S
AUTHORITY TO CONSIDER AND IMPOSE ANY OTHER APPROPRIATE CONDITIONS.
PROPOSED 18 U.S.C. 3563(C) PERMITS THE COURT, AFTER A HEARING, TO MODIFY
OR ENLARGE THE CONDITIONS DURING THE TERM OF PROBATION, PURSUANT TO
THE PROVISIONS APPLICABLE TO THE INITIAL SETTING OF THE CONDITIONS OF
PROBATION.

PROPOSED 18 U.S.C. 3563(D) REQUIRES THAT THE DEFENDANT BE PROVIDED WITH
A WRITTEN STATEMENT CLEARLY SETTING OUT ALL THE CONDITIONS OF THE
SENTENCE OF PROBATION.

2. PRESENT FEDERAL LAW

18 U.S.C. 3651 AUTHORIZES THE IMPOSITION OF PROBATION ‘UPON SUCH TERMS
AND CONDITIONS AS THE COURT DEEMS BEST." THE SECTION DOES NOT MANDATE
THE IMPOSITION OF ANY CONDITION OF PROBATION BUT DOES LIST SEVERAL
SPECIFIC CONDITIONS WHICH MAY BE REQUIRED, I.E., PAYING OF A FINE, MAKING
OF RESTITUTION, SUPPORTING OF DEPENDENTS, SUBMITTING TO TREATMENT OF
ADDICTION, OR RESIDING IN OR PARTICIPATING IN THE PROGRAMS OF A
RESIDENTIAL COMMUNITY TREATMENT CENTER. THESE, HOWEVER, IN VIEW OF THE
BROAD GENERAL GRANT OF STATUTORY AUTHORITY, HAVE BEEN VIEWED AS
EXAMPLES OF, RATHER THAN LIMITATIONS ON, THE KINDS OF CONDITIONS THAT A
COURT MAY PLACE ON PROBATION. [FN329] 18 U.S.C. 3651 ALSO AUTHORIZES THE
COURT TO IMPOSE A SPLIT SENTENCE, IF THE MAXIMUM AUTHORIZED TERM OF
IMPRISONMENT IS MORE THAN SIX *94 **3277 MONTHS AND THE OFFENSE IS NOT
PUNISHABLE BY DEATH OR LIFE IMPRISONMENT. SUCH A SENTENCE IS FOR NO MORE
THAN SIX MONTHS' IMPRISONMENT WITH THE IMPOSITION OR EXECUTION OF THE
REMAINDER OF THE SENTENCE SUSPENDED AND THE DEFENDANT PLACED ON
PROBATION. THE COURT MAY REVOKE OR MODIFY ANY CONDITION OF PROBATION.

3. PROVISIONS OF THE BILL, AS REPORTED

PROPOSED 18 U.S.C. 3563(A) GOES BEYOND THE PROVISIONS OF CURRENT LAW IN
REQUIRING THAT THE COURT IMPOSE ONE MANDATORY CONDITION OF PROBATION
ON AN OFFENDER CONVICTED OF A MISDEMEANOR OR AN INFRACTION, AND TWO
MANDATORY CONDITIONS ON AN OFFENDER CONVICTED OF A FELONY.

UNDER SUBSECTION (A)(1), THE COURT IS REQUIRED TO PROVIDE AS A CONDITION



OF PROBATION FOR ANY OFFENSE THAT THE DEFENDANT NOT COMMIT ANOTHER
CRIME DURING THE TERM OF PROBATION. [FN330] IT SHOULD BE EMPHASIZED,
HOWEVER, THAT THIS IS THE ONLY MANDATORY CONDITION OF PROBATION FOR AN
OFFENDER CONVICTED OF A MISDEMEANOR OR AN INFRACTION. THE COURT IS NOT
REQUIRED, FOR EXAMPLE, TO SPECIFY AS A CONDITION OF PROBATION EVEN THAT
THE OFFENDER REPORT REGULARLY TO A PROBATION OFFICER SINCE 1S SOME
CASES THE COURT MAY CONCLUDE THAT UNSUPERVISED PROBATION IS
APPROPRIATE. [FN331]

UNDER SUBSECTION (A)(2), THE COURT IS ALSO REQUIRED TO IMPOSE ON A
CONVICTED FELON WHO IS SENTENCED TO A TERM OF PROBATION A CONDITION
THAT HE PAY A FINE OR RESTITUTION, [FN332] OR THAT HE ENGAGE IN COMMUNITY
SERVICE. THIS REQUIREMENT ASSURES THAT A CONVICTED FELON WILL RECEIVE A
PUBLICLY DISCERNIBLE PENALTY EVEN IF THE CIRCUMSTANCES OF THE OFFENSE DO
NOT JUSTIFY A TERM OF IMPRISONMENT. IT ALSO ASSURES THAT THE SENTENCE
WILL BE FASHIONED TO SERVE DETERRENT OR PUNISHMENT PURPOSES AS WELL AS
REHABILITATIVE PURPOSES IN APPROPRIATE CASES. (THE COURT MAY IN
APPROPRIATE CASES IMPOSE A COMBINATION OF THE CONDITIONS DESCRIBED IN
SUBSECTION (A)(2).)

PROPOSED 18 U.S.C. 3563(B) LISTS SOME OF THE DISCRETIONARY CONDITIONS
THAT MAY BE PLACED ON A PROBATIONER'S FREEDOM. THESE CONDITIONS MUST BE
REASONABLY RELATED TO THE NATURE AND CIRCUMSTANCES OF THE OFFENSE, THE
HISTORY AND CHARACTERISTICS OF THE OFFENDER, AND THE FOUR PURPOSES OF
SENTENCING SET FORTH IN SECTION 3553(A)(2). IF A CONDITION INVOLVES A
DEPRIVATION OF PROPERTY OR LIBERTY, IT MUST ALSO BE REASONABLY NECESSARY
TO CARRY OUT THE PURPOSES OF SENTENCING SET FORTH IN SECTION 3553(A)(2).
IN ADDITION, UNDER SECTION 3562(A), THE POLICY STATEMENTS AND SENTENCING
GUIDELINES PROMULGATED BY THE SENTENCING COMMISSION WOULD BE
CONSIDERED IN DETERMINING THE CONDITIONS OF PROBATION. MOST OF THE
CONDITIONS SET FORTH IN SECTION 3563(B) HAVE BEEN USED AND SANCTIONED
IN APPROPRIATE CASES UNDER *95 **3278 THE CURRENT STATUTE. [FN333] THE
LIST IS NOT EXHAUSTIVE, AND IT IS NOT INTENDED AT ALL TO LIMIT THE COURT'S
OPTIONS-- CONDITIONS OF A NATURE VERY SIMILAR TO, OR VERY DIFFERENT FROM,
THOSE SET FORTH MAY ALSO BE IMPOSED. ON THE OTHER HAND, EXCEPT AS
PROVIDED IN SUBSECTION (A), NONE OF THE CONDITIONS LISTED IN THE
SUBSECTION IS REQUIRED TO BE IMPOSED. THE CONDITIONS, MANY OF WHICH
CLOSELY FOLLOW THE PROPOSALS OF THE NATIONAL COMMISSION, [FN334] ARE
SIMPLY DESIGNED TO PROVIDE THE TRIAL COURT WITH A SUGGESTED LISTING OF
SOME OF THE AVAILABLE ALTERNATIVES WHICH MIGHT BE DESIRABLE IN THE
SENTENCING OF A PARTICULAR OFFENDER. [FN335] IT IS ANTICIPATED THAT, IN
DETERMINING THE CONDITIONS UPON WHICH A DEFENDANT'S PROBATION IS TO BE
DEPENDENT, THE COURT WILL REVIEW THE LISTED EXAMPLES IN LIGHT OF THE
SENTENCING COMMISSION'S GUIDELINES AND POLICY STATEMENTS, WEIGH OTHER
POSSIBILITIES SUGGESTED BY THE CASE, AND, AFTER EVALUATION, IMPOSE THOSE
THAT APPEAR TO BE APPROPRIATE UNDER ALL THE CIRCUMSTANCES. IT IS
CERTAINLY NOT INTENDED THAT ALL THE CONDITIONS SUGGESTED IN SUBSECTION
(B) BE USED FOR EVERY DEFENDANT, BUT RATHER THAT CONDITIONS BE TAILORED
TO EACH DEFENDANT TO CARRY OUT THE PURPOSES OF PROBATION IN HIS CASE. IN
ADDITION, THE COURT MAY NOT IMPOSE A CONDITION OF PROBATION WHICH
RESULTS IN A DEPRIVATION OF LIBERTY FOR THE DEFENDANT UNLESS THAT
DEPRIVATION IS 'REASONABLY NECESSARY' TO CARRY OUT THE PURPOSES OF THE
SENTENCE.

PARAGRAPH (1) CARRIES FORWARD THE DISCRETIONARY PROBATION CONDITION IN
CURRENT LAW THAT REQUIRES THE DEFENDANT TO SUPPORT HIS DEPENDENTS AND
EXPANDS THE CONDITION TO PERMIT THE COURT TO ORDER IN APPROPRIATE CASES
THAT THE DEFENDANT MEET OTHER FAMILY RESPONSIBILITIES.

PARAGRAPH (2) CARRIES FORWARD CURRENT LAW IN PERMITTING THE IMPOSITION



OF A CONDITION OF PROBATION REQUIRING PAYMENT OF A FINE, THUS MAKING THE
RECALCITRANT OFFENDER FACE THE POSSIBILITY OF A SUMMARY INCREASE IN
PUNISHMENT FOR SUCH A PROBATION VIOLATION, AS OPPOSED TO LEAVING HIM TO
FACE ONLY THE NORMAL FINE COLLECTION PROCEDURES. OF COURSE, AS PROVIDED
BY SECTION 3572(A), THE FINE MAY BE NOT SET SO HIGH THAT THE DEFENDANT,
ACTING IN GOOD FAITH, IS UNABLE TO PAY IT. A FINE MAY BE IMPOSED BOTH AS A
SEPARATE SENTENCE AND AS A CONDITION OF PROBATION. IT ALSO MAY BE
IMPOSED PURSUANT TO SUBSECTION (A)(2) AS A MANDATORY CONDITION OF
PROBATION ON A CONVICTED FELON INSTEAD OF OR IN ADDITION TO A CONDITION
ORDERING PAYMENT OF RESTITUTION OR COMMUNITY SERVICE.

PARAGRAPH (3) CARRIES FORWARD THE CURRENT LAW PROVISION PERMITTING
IMPOSITION OF A CONDITION THAT THE DEFENDANT BE REQUIRED TO MAKE
RESTITUTION TO A VICTIM. IF A PERSON PLACED ON PROBATION IS ORDERED TO
MAKE RESTITUTION, THAT ORDER AUTOMATICALLY BECOMES A CONDITION OF
PROBATION. [FN336] THE COURT COULD IN AN APPROPRIATE CASE ORDER *96
**3279 RESTITUTION NOT COVERED BY PARAGRAPH (B)(3) (AND SECTION 3556)
UNDER THE GENERAL PROVISIONS OF SUBSECTION (B)(20). IN A CASE INVOLVING
BODILY INJURY, FOR EXAMPLE, RESTITUTION AS A CONDITION OF PROBATION NEED
NOT NECESSARILY BE LIMITED TO MEDICAL EXPENSES. THE DEFENDANT IN A
PARTICULAR CASE MAY HAVE AN INTEREST IN SATISFYING SUCH A CONDITION IF IT
WILL CAUSE THE COURT TO FOREGO SENTENCING HIM TO A TERM OF
IMPRISONMENT. THE COURT MAY ALSO CHOOSE TO IMPOSE A REQUIREMENT OF
PAYMENT OF RESTITUTION AS THE MANDATORY CONDITION OF PROBATION HE MUST
IMPOSE PURSUANT TO SUBSECTION (A)(2).

PARAGRAPH (4) PERMITS THE JUDGE TO REQUIRE THAT THE DEFENDANT GIVE
NOTICE OF HIS CONVICTION TO VICTIMS OF THE OFFENSE IN ACCORD WITH THE
PROVISIONS OF SECTION 3555. AN ORDER OF NOTICE MAY BE BOTH A SEPARATE
SENTENCE AND A CONDITION OF PROBATION. MAKING AN ORDER OF NOTICE A
CONDITION OF PROBATION GIVES THE COURT THE POSSIBILITY OR REVOCATION OF
PROBATION AS AN ENFORCEMENT TOOL FOR VIOLATION OF THE CONDITION.
PARAGRAPH (5) PERMITS THE JUDGE TO ORDER AS A CONDITION OF PROBATION
THAT THE DEFENDANT WORK CONSCIENTIOUSLY AT SUITABLE EMPLOYMENT OR
CONSCIENTIOUSLY PURSUE A COURSE OF STUDY OR VOCATIONAL TRAINING THAT
WILL EQUIP HIM FOR SUITABLE EMPLOYMENT. WHEN COMBINED WITH OTHER
APPROPRIATE CONDITIONS, THIS CONDITION MIGHT ENABLE THE COURT TO AVOID
SENDING TO PRISON SOME DEFENDANTS WHO MIGHT OTHERWISE BE
INCARCERATED. FOR EXAMPLE, A JUDGE MIGHT DEVISE A PROBATION PROGRAM FOR
A NON-DANGEROUS DEFENDANT WHEREBY HE SPEND EVENINGS OR WEEKENDS IN
PRISON OR LIVE IN A COMMUNITY CORRECTIONS FACILITY, AND WORK OR GO TO
SCHOOL DURING THE DAY. PARAGRAPH (6) SUGGESTS THE CONDITION THAT AN
INDIVIDUAL DEFENDANT REFRAIN FROM ENGAGING IN A SPECIFIC OCCUPATION,
BUSINESS, OR PROFESSION, OR THAT EITHER AN INDIVIDUAL OR ORGANIZATION
OFFENDER ENGAGE IN A SPECIFIED OCCUPATION, BUSINESS, OR PROFESSION ONLY
TO A STATED DEGREE OR UNDER SPECIFIED CIRCUMSTANCES. THE CONDITION MAY
BE IMPOSED ONLY IF THE OCCUPATION, BUSINESS, OR PROFESSION BEARS A
REASONABLY DIRECT RELATIONSHIP TO THE NATURE OF THE OFFENSE. THUS A
BANK TELLER WHO EMBEZZLES BANK FUNDS MIGHT BE REQUIRED NOT TO ENGAGE
IN AN OCCUPATION INVOLVING THE HANDLING OF FUNDS IN A FIDUCIARY
CAPACITY. [FN337] SIMILARLY, AN ORGANIZATION CONVICTED OF EXECUTING A
FRAUDULENT SCHEME MIGHT BE DIRECTED TO OPERATE THAT PART OF THE
BUSINESS IN A MANNER THAT WAS NOT FRAUDULENT. THE COMMITTEE RECOGNIZES
THE HARDSHIP THAT CAN FLOW FROM PREVENTING A PERSON FROM ENGAGING IN A
SPECIFIC OCCUPATION, BUSINESS, OR PROFESSION, PARTICULARLY FOR THOSE
ACTIVITIES REQUIRING MANY YEARS OF EDUCATION AND EXPERIENCE. THIS
PARTICULAR CONDITION OF PROBATION SHOULD ONLY BE USED AS REASONABLY
NECESSARY TO PROTECT THE PUBLIC. IT SHOULD NOT BE USED AS REASONABLY



NECESSARY TO PROTECT THE PUBLIC. IT SHOULD NOT BE USED AS A MEANS OF
PUNISHING THE CONVICTED PERSON. INSOFAR AS THIS PARAGRAPH MIGHT BE USED
TO DISQUALIFY A PERSON FROM HOLDING A MANAGEMENT POSITION IN AN
ORGANIZATION, THE COMMITTEE EMPHASIZES THAT, ABSENT SOME OTHER
RELATIONSHIP BETWEEN THE POSITION HELD AND THE NATURE OF THE OFFENSE,
SUCH A DISQUALIFICATION MUST BEAR A REASONABLE RELATIONSHIP TO AN ABUSE
OF THE MANAGEMENT POSITION FOR A CRIMINAL PURPOSE. PARAGRAPH (6) IS
INTENDED TO BE USED TO PRECLUDE THE CONTINUATION OR REPETITION OF
ILLEGAL ACTIVITIES WHILE AVOIDING A *97 **3280 BAR FROM EMPLOYMENT THAT
EXCEEDS THAT NEEDED TO ACHIEVE THAT RESULT. THE COMMITTEE HAS MODIFIED
PARAGRAPH (6) FROM THE LANGUAGE IN S. 1437 AS PASSED BY THE SENATE IN THE
95TH CONGRESS. THE PROVISION HAD ORIGINALLY BEEN CAST IN TERMS OF
ORDERING AN ORGANIZATION, AS WELL AS AN INDIVIDUAL, TO REFRAIN FROM
ENGAGING IN A PARTICULAR OCCUPATION, BUSINESS, OR PROFESSION. BECAUSE
OF BUSINESS CONCERNS THAT THE LISTING OF THE CONDITIONS MIGHT
ENCOURAGE INAPPROPRIATE USE TO PUT A LEGITIMATE ENTERPRISE OUT OF
BUSINESS, THAT PART OF THE PROVISION HAS BEEN MODIFIED TO RELATE ONLY TO
INDIVIDUAL OFFENDERS. THIS DELETION SHOULD NOT BE CONSTRUED TO
PRECLUDE THE IMPOSITION OF APPROPRIATE CONDITIONS DESIGNED TO STOP THE
CONTINUATION OF A FRAUDULENT BUSINESS IN THE UNUSUAL CASE IN WHICH A
BUSINESS ENTERPRISE CONSISTENTLY OPERATES OUTSIDE THE LAW.

PARAGRAPH (7) ALLOWS THE COURT TO REQUIRE THE OFFENDER TO REFRAIN FROM
FREQUENTING SPECIFIED KINDS OF PLACES OR FROM ASSOCIATING
UNNECESSARILY WITH SPECIFIED PERSONS. [FN338] AS IN THE CASE WITH THE
OTHER DISCRETIONARY CONDITIONS OF PROBATION LISTED IN SECTION 3563, THE
CONDITIONS SUGGESTED BY THIS PARAGRAPH WOULD HAVE TO BE TAILORED TO
THE PARTICULAR CIRCUMSTANCES OF THE DEFENDANT. FOR EXAMPLE, IF THE
DEFENDANT WERE A CONVICTED DRUG TRAFFICKER, IT MIGHT ORDINARILY MAKE
SENSE TO CONDITION HIS PROBATION UPON HIS AVOIDANCE OF OTHER KNOWN
DRUG TRAFFICKERS, BUT IF HE WERE TO BE EMPLOYED DURING THE PERIOD OF HIS
PROBATION BY A BUSINESS THAT MAKES A PRACTICE OF HIRING FORMER
OFFENDERS, THE APPLICATION OF SUCH A CONDITION WOULD HAVE TO BE
DESIGNED TO AVOID ANY SUGGESTION THAT THE DEFENDANT COULD NOT ENGAGE
IN NECESSARY OCCUPATIONAL ASSOCIATIONS WITH HIS COWORKERS.

PARAGRAPH (8) PERMITS THE COURT TO REQUIRE AS A CONDITION OF PROBATION
THAT THE DEFENDANT REFRAIN FROM THE EXCESSIVE USE OF ALCOHOL AND FROM
ANY USE OF NARCOTIC DRUGS OR OTHER CONTROLLED SUBSTANCES WITHOUT A
PRESCRIPTION FROM A LICENSED MEDICAL PRACTITIONER. IT IS NOT INTENDED
THAT THIS CONDITION OF PROBATION BE IMPOSED ON A PERSON WITH NO HISTORY
OF EXCESSIVE USE OF ALCOHOL OR ANY ILLEGAL USE OF A NARCOTIC DRUG OR
CONTROLLED SUBSTANCE. TO DO SO WOULD BE AN UNWARRANTED DEPARTURE
FROM THE PRINCIPLE THAT CONDITIONS OF PROBATION SHOULD BE REASONABLY
RELATED TO THE GENERAL SENTENCING CONSIDERATIONS SET FORTH IN SECTION
3553(A)(1) AND (A)(2).

PARAGRAPH (9) PERMITS THE IMPOSITION OF A CONDITION OF PROBATION
PROHIBITING THE DEFENDANT FROM POSSESSING A FIREARM, DESTRUCTIVE
DEVICE, OR OTHER DANGEROUS WEAPON. WHILE THIS CONDITION MAY ONLY BE
IMPOSED IF IT IS REASONABLY RELATED TO THE PURPOSES OF SENTENCING, THERE
ARE, OF COURSE, OTHER FEDERAL, STATE, AND LOCAL RESTRICTIONS ON FIREARMS
AND EXPLOSIVES WHICH MAY APPLY TO THE DEFENDANT AS WELL.

PARAGRAPH (10) NOTES THE AVAILABILITY OF THE CONDITION THAT THE
DEFENDANT UNDERGO MEDICAL OR PSYCHIATRIC TREATMENT AS SPECIFIED BY THE
COURT AND REMAIN IN A SPECIFIED INSTITUTION IF REQUIRED FOR MEDICAL OR
PSYCHIATRIC PURPOSES, UNDER THIS PARAGRAPH A COURT MAY REQUIRE A
DEFENDANT TO PARTICIPATE IN THE PROGRAM OF A NARCOTIC OR ALCOHOL
TREATMENT FACILITY, REGULARLY VISIT A PSYCHIATRIST, PARTICIPATE *98



**3281 IN A RECOGNIZED GROUP THERAPY PROGRAM, OR UNDERGO SOME OTHER
FORM OF TREATMENT FOR PHYSICAL OR EMOTIONAL PROBLEMS. BECAUSE RECEIPT
OF TREATMENT IN AN INSTITUTION RATHER THAN ON AN OUTPATIENT BASIS WOULD
INVOLVE A DEPRIVATION OF LIBERTY, THE JUDGE WOULD HAVE TO ASSURE HIMSELF
THAT IT WAS REASONABLY NECESSARY TO A PURPOSE OF SENTENCING SET FORTH
IN SECTION 3553(A)(2) TO REQUIRE RESIDENCE AT AN INSTITUTION.

PARAGRAPH (11) AUTHORIZES AS A CONDITION THAT THE PROBATIONER REMAIN IN
THE CUSTODY OF THE BUREAU OF PRISONS DURING NIGHTS, WEEKENDS, OR OTHER
INTERVALS OF TIME NOT TO EXCEED IN THE AGGREGATE ONE YEAR, DURING THE
FIRST YEAR OF PROBATION. THIS PROVISION PERMITS SHORT PERIODS OF
COMMITMENT TO A TRAINING CENTER OR INSTITUTION AS A PART OF A
REHABILITATIVE PROGRAM. FLEXIBILITY IS PROVIDED BY PERMITTING CONFI EMENT
IN SPLIT INTERVALS, THUS AUTHORIZING, FOR EXAMPLE, WEEKEND IMPRISONMENT
WITH RELEASE ON PROBATION DURING THE WEEK FOR EDUCATIONAL OR
EMPLOYMENT PURPOSES, OR NIGHTTIME IMPRISONMENT WITH RELEASE FOR SUCH
PURPOSES DURING WORKING HOURS. THIS CONDITION COULD BE USED ONLY TO
DEPRIVE THE DEFENDANT OF HIS LIBERTY TO THE EXTENT 'REASONABLY
NECESSARY' FOR THE PURPOSES SET FORTH IN SECTION 3553(A)(2). IT COULD ALSO
BE USED, FOR EXAMPLE, TO PROVIDE A BRIEF PERIOD OF CONFINEMENT, E.G., FOR A
WEEK OR TWO, DURING A WORK OR SCHOOL VACATION. IT IS NOT INTENDED TO
CARRY FORWARD THE SPLIT SENTENCE PROVIDED IN 18 U.S.C. 3651, BY WHICH THE
JUDGE IMPOSES A SENTENCE OF A FEW MONTHS IN PRISON FOLLOWED BY
PROBATION. IF SUCH A SENTENCE IS BELIEVED APPROPRIATE IN A PARTICULAR
CASE, THE JUDGE CAN IMPOSE A TERM OF IMPRISONMENT FOLLOWED BY A TERM OF
SUPERVISED RELEASE UNDER SECTION 3583, WHICH SECTION WAS AMENDED BY
THE COMMITTEE IN THE 97TH CONGRESS TO PERMIT SUCH APPLICATION.
PARAGRAPH (12) PROVIDES THAT THE JUDGE MAY IMPOSE AS A CONDITION OF
PROBATION THAT THE DEFENDANT RESIDE AT, OR PARTICIPATE IN THE PROGRAM
OF, A COMMUNITY CORRECTIONS FACILITY FOR ALL OR PART OF THE TERM OF
PROBATION.

PARAGRAPH (13) PROVIDES THAT THE JUDGE MAY REQUIRE AS A CONDITION OF
PROBATION THAT THE DEFENDANT WORK IN COMMUNITY SERVICE AS DIRECTED BY
THE COURT. THIS PROVISION IS INTENDED BY THE COMMITTEE TO ENCOURAGE
CONTINUED EXPERIMENTATION WITH COMMUNITY SERVICE AS AN APPROPRIATE
CONDITION IN SOME CASES. THIS CONDITION IS ALSO ONE OF THE THREE CHOICES
FROM WHICH THE JUDGE MUST SELECT A MANDATORY CONDITION TO BE IMPOSED
ON A CONVICTED FELON WHO IS SENTENCED TO PROBATION. THIS CONDITION
MIGHT PROVE ESPECIALLY USEFUL IN A CASE IN WHICH THE IMPOSITION OF A FINE
OR RESTITUTION IS NOT APPROPRIATE, EITHER BECAUSE OF THE DEFENDANT'S
INABILITY TO PAY OR BECAUSE THE VICTIMS CANNOT BE READILY IDENTIFIED OR
THE ACTUAL AMOUNT OF INJURY IS SLIGHT. PARAGRAPH (14) NOTES THAT THE
PROBATIONER MAY BE REQUIRED TO RESIDE IN A CERTAIN PLACE OR REFRAIN FROM
RESIDING IN A PARTICULAR PLACE, THUS PERMITTING THE COURT TO REMOVE THE
DEFENDANT FROM A DETRIMENTAL ENVIRONMENT WHICH APPARENTLY
CONTRIBUTED TO HIS PRIOR ANTI-SOCIAL BEHAVIOR (E.G., A CRIMINOGENIC
ENVIRONMENT) AND TO RESIDE DURING THE TERM OF PROBATION IN AN AREA--
PERHAPS IN A DISTANT DISTRICT [FN339] MORE CONDUCIVE TO REHABILITATION.
*99 **3282 PARAGRAPHS (15) THROUGH (19) CONTAIN COMMONLY EMPLOYED
CONDITIONS RELATING TO DAY-TO-DAY SUPERVISION OF A PROBATIONER.
PARAGRAPH (15) PERMITS THE COURT TO ORDER THAT THE DEFENDANT REMAIN IN
THE JURISDICTION OF THE COURT UNLESS HE RECEIVES PERMISSION FROM THE
COURT TO LEAVE. IN APPROPRIATE CASES, OF COURSE, JURISDICTION OVER THE
PROBATIONER MAY BE TRANSFERRED FROM ONE DISTRICT TO ANOTHER, EVEN ON A
SHORT-TERM BASIS, IN ORDER TO ASSURE CONTINUING SUPERVISION OVER THE
PROBATIONER. PARAGRAPH (16) PERMITS THE COURT TO ORDER THAT THE
DEFENDANT REPORT TO A PROBATION OFFICER AS DIRECTED BY THE COURT OR THE



PROBATION OFFICER. THIS CONDITION IN NOT MANDATORY-- A DEFENDANT MAY BE
PLACED ON UNSUPERVISED PROBATION WITH ONLY THE CONDITION THAT HE NOT
COMMIT A CRIME OR WITH ANOTHER CONDITION THAT DOES NOT REQUIRE DAY-TO-
DAY SUPERVISION, SUCH AS AN ORDER TO PAY A FINE OR TO MAKE RESTITUTION.
PARAGRAPH (17) PERMITS THE JUDGE TO ORDER AS A PROBATION CONDITION THAT
A PROBATION OFFICER BE PERMITTED TO VISIT THE DEFENDANT AT HOME OR AT
ANOTHER PLACE SPECIFIED BY THE COURT (BUT NOT BY THE PROBATION OFFICER).
PARAGRAPH (18) RELATES TO ANSWERING INQUIRIES OF THE PROBATION OFFICER
AND NOTIFYING HIM OF ANY CHANGE OF ADDRESS OR EMPLOYMENT. PARAGRAPH
(19) PERMITS THE COURT TO REQUIRE THAT THE DEFENDANT NOTIFY THE
PROBATION OFFICER PROMPTLY IF HE IS ARRESTED OR QUESTIONED BY A LAW
ENFORCEMENT OFFICER.

FINALLY, PARAGRAPH (20), LIKE CURRENT LAW, PERMITS THE JUDGE TO FASHION
OTHER CONDITIONS OF PROBATION. THESE WOULD INCLUDE, INTER ALIA,
CONDITIONS TO ACHIEVE THE ASSISTANCE OF THE DEFENDANT IN EFFECTUATING
THE GOALS OF OTHER LISTED CONDITIONS.

UNLIKE CURRENT LAW, SUBSECTION (B) SPECIFICALLY STATES THAT THE
CONDITIONS MUST BE REASONABLY RELATED TO THE FACTORS SET FORTH IN
SECTION 3553(A)(1) AND (A)(2), AND THAT ANY CONDITION THAT INVOLVES A
RESTRICTION OF LIBERTY MUST BE REASONABLY NECESSARY TO THE PURPOSES OF
SENTENCING SET FORTH IN SECTION 3553(A)(2). THIS LANGUAGE IS DESIGNED TO
ALLAY THE FEARS OF SUCH DISPARATE GROUPS AS THE ACLU AND THE BUSINESS
ROUNDTABLE THAT PROBATION CONDITIONS MIGHT BE TOO RESTRICTIVE IN A
PARTICULAR CASE OR MIGHT INVOLVE MORE SUPERVISION THAN IS JUSTIFIED BY
THE CASE. THE JUDGE IS LIMITED IN IMPOSING CONDITIONS OF PROBATION TO
IMPOSING ONLY THOSE THAT CARRY OUT THE PURPOSES OF SENTENCING IN A
PARTICULAR CASE. HE CANNOT RESTRAIN THE LIBERTY OF A DEFENDANT WHO DOES
NOT NEED THAT LEVEL OF PUNISHMENT OR INCAPACITATION, NOR CAN HE PLACE
BUSINESS CONDITIONS ON AN ORGANIZATION THAT ARE UNRELATED TO THE
PURPOSES OF SENTENCING FOR THE OFFENSE OF WHICH THE ORGANIZATION IS
CONVICTED. IT IS NOT THE INTENT OF THE COMMITTEE THAT THE COURTS MANAGE
ORGANIZATIONS AS A PART OF PROBATION SUPERVISION, BUT IT IS THE INTENT OF
THE COMMITTEE THAT ALL NECESSARY CONDITIONS THAT ARE RELATED TO THE
CHARACTERISTICS OF THE OFFENSE AND THE OFFENDER AND THAT ARE DIRECTED
TO THE PURPOSES OF SENTENCING BE IMPOSED.

PROPOSED 18 U.S.C. 3563(C) PROVIDES THAT THE COURT, AFTER A HEARING,
[FN340] MAY, PURSUANT TO THE PROVISIONS APPLICABLE TO THE INITIAL SETTING
OF CONDITIONS OF PROBATION, MODIFY, REDUCE OR ENLARGE THE CONDITIONS OF
A SENTENCE OF PROBATION AT ANY TIME PRIOR TO THE EXPIRATION OR
TERMINATION OF THE TERM OF PROBATION. THIS PROVISION BRINGS FORWARD THE
SUBSTANCE OF CURRENT LAW (18 U.S.C. 3651) AND RULE 32.1(B) *100 **3283 OF
THE FEDERAL RULES OF CRIMINAL PROCEDURE. IT ENABLES THE COURT TO ADJUST
THE CONDITIONS OF PROBATION TO THE CHANGED CIRCUMSTANCES OF THE
DEFENDANT.

THE REQUIREMENT IN PROPOSED 18 U.S.C. 3563(D) THAT THE COURT DIRECT THE
PROBATION OFFICER TO PROVIDE TO A DEFENDANT A WRITTEN STATEMENT THAT
SETS FORTH THE CONDITIONS OF A SENTENCE OF PROBATION WITH SUFFICIENT
CLARITY AND SPECIFICITY THAT IT CAN SERVE AS A GUIDE FOR THE DEFENDANT'S
CONDUCT AND FOR SUCH SUPERVISION AS IS REQUIRED, 1S NEW TO FEDERAL LAW.
[FN341] THE COMMITTEE BELIEVES, HOWEVER, THAT SUCH A STATEMENT SHOULD
BE REQUIRED BOTH AS A MATTER OF FAIRNESS AND AS A MATTER OF EFFICIENT
PROGRAM ADMINISTRATION. [FN342]

SECTION 3564. RUNNING A TERM OF PROBATION



1. IN GENERAL

THIS SECTION GOVERNS THE COMMENCEMENT OF A TERM OF PROBATION, THE
EFFECT OF OTHER SENTENCES UPON THE RUNNING OF THE TERM, AND THE COURT'S
POWER TO TERMINATE OR EXTEND A TERM OF PROBATION.

2. PRESENT FEDERAL LAW

WHILE THE PROBATION PROVISIONS OF CURRENT TITLE 18 ARE SILENT AS TO WHEN
A TERM OF PROBATION COMMENCES, THE COURTS HAVE HELD THAT, UNLESS
ANOTHER TIME IS SPECIFIED IN THE ORDER, IT BEGINS WHEN THE JUDGE IMPOSES
SENTENCE. [FN343] RULE 38(A)(4) OF THE FEDERAL RULES OF CRIMINAL
PROCEDURE PROVIDES THAT IF THE ORDER PLACING THE DEFENDANT ON
PROBATION IS NOT STAYED, THE COURT SHALL SPECIFY WHEN THE TERM OF
PROBATION SHALL COMMENCE.

THE PROVISIONS OF THE CURRENT STATUTES ARE ALSO SILENT WITH REGARD TO
THE RUNNING OF MULTIPLE TERMS OF PROBATION. WHERE THE QUESTION HAS
ARISEN, THE COURTS HAVE HELD THAT SUCH TERMS MAY BE CONSECUTIVE BUT MAY
NOT EXCEED THE MAXIMUM TERM OF FIVE YEARS PROVIDED BY 18 U.S.C. 3651.
[FN344] IF, HOWEVER, THE COURT HAS NOT SPECIFIED WHETHER TWO TERMS OF
PROBATION ARE TO RUN CONSECUTIVELY OR CONCURRENTLY, IT HAS BEEN HELD
THAT THE PRESUMPTION IS THAT THEY RUN CONCURRENTLY. [FN345]

THE CURRENT STATUTES DO NOT SPECIFY WHETHER A TERM OF PROBATION CAN
RUN CONCURRENTLY WITH A SENTENCE OF IMPRISONMENT. WHILE MOST COURTS
HAVE HELD THAT PROBATION IS TOLLED BY A SENTENCE OF IMPRISONMENT,
[FN346] AT LEAST ONE COURT HAS HELD THAT INCARCERATION FOR AN OFFENSE
*101 **3284 COMMITTED PRIOR TO THE IMPOSITION OF PROBATION DOES NOT
TOLL THE TERM OF PROBATION. [FN347]

18 U.S.C. 3653 GRANTS DISCRETION TO A COURT, UPON REVIEW OF A
PROBATIONER'S CONDUCT, TO DISCHARGE THE PROBATIONER FROM SUPERVISION
AND TERMINATE THE PROCEEDINGS AGAINST HIM, OR TO EXTEND THE TERM OF
PROBATION. HOWEVER, THE AUTHORITY TO EXTEND THE TERM OF PROBATION IS
SUBJECT TO THE FIVE-YEAR LIMITATION CONTAINED IN 18 U.S.C. 3651. [FN348]

3. PROVISIONS OF THE BILL, AS REPORTED

SUBSECTION (A) OF PROPOSED 18 U.S.C. 3564 PROVIDES THAT THE TERM OF
PROBATION COMMENCES ON THE DAY THE SENTENCE OF PROBATION IS IMPOSED,
UNLESS OTHERWISE ORDERED BY THE COURT.

SUBSECTION (B) PROVIDES THAT MULTIPLE TERMS OF PROBATION ARE TO RUN
CONCURRENTLY, REGARDLESS OF WHEN OR FOR WHAT OFFENSES OR BY WHAT
JURISDICTION THEY ARE IMPOSED, AND THAT A TERM OF PROBATION IS TO RUN
CONCURRENTLY WITH A TERM OF SUPERVISED RELEASE. CONSEQUENTLY, UNLIKE
THE SITUATION UNDER CURRENT LAW, CONSECUTIVE TERMS OF PROBATION MAY
NOT BE IMPOSED. OF COURSE, IF A DEFENDANT IS SENTENCED TO TERMS OF
PROBATION FOR OFFENSES OF VARYING SERIOUSNESS, THE MAXIMUM TERM OF
PROBATION WOULD BE MEASURED ACCORDING TO THE TERM FOR THE MOST
SERIOUS OFFENSE. THIS SUBSECTION ALSO MAKES IT CLEAR THAT PROBATION
DOES NOT RUN DURING ANY PERIOD IN WHICH THE DEFENDANT IS INCARCERATED
FOR A PERIOD OF AT LEAST 30 CONSECUTIVE DAYS IN CONNECTION WITH A
FEDERAL, STATE OR LOCAL CRIMINAL CONVICTION.

SUBSECTION (C) AUTHORIZES THE COURT, AFTER CONSIDERING THE FACTORS SET
FORTH IN SECTION 3553(A), TO TERMINATE A TERM OF PROBATION AND TO
DISCHARGE THE DEFENDANT PRIOR TO ITS EXPIRATION AT ANY TIME IN THE CASE



OF A MISDEMEANOR OR AN INFRACTION OR AT ANY TIME AFTER ONE YEAR IN THE
CASE OF A FELONY, IF THE CONDUCT OF THE DEFENDANT AND THE INTEREST OF
JUSTICE WARRANT SUCH ACTION. WHILE CURRENT LAW [FN349] PERMITS SUCH
EARLY TERMINATION AT ANY TIME WITHOUT REGARD TO THE DEGREE OF THE
OFFENSE, IT APPEARS APPROPRIATE TO RETAIN THE COURT'S JURISDICTION OVER
AN OFFENDER CONVICTED OF A FELONY FOR AT LEAST A ONE- YEAR PERIOD. IF THE
COURT DETERMINES THAT AN OFFENDER DOES NOT NEED ACTIVE SUPERVISION, IT
MAY IMPOSE ONLY THE LEAST ONEROUS DISCRETIONARY CONDITIONS OF
PROBATION THAT IT DECIDES TO BE ADVISABLE, OR MAY PERMIT THE PROBATIONER
TO REMAIN AT LIBERTY SUBJECT ONLY TO THE CONDITIONS THAT HE NOT COMMIT
ANOTHER OFFENSE AND, IF HE IS CONVICTED OF A FELONY, THAT HE PAY A FINE OR
RESTITUTION, OR ENGAGE IN COMMUNITY SERVICE. [FN350]

SUBSECTION (D) AUTHORIZES THE COURT, AFTER A HEARING AND PURSUANT TO
THE PROVISIONS APPLICABLE TO THE INITIAL SETTING OF THE TERM OF PROBATION,
TO EXTEND A TERM OF PROBATION, AT ANY TIME PRIOR TO ITS EXPIRATION OR
TERMINATION, UNLESS THE MAXIMUM TERM WAS PREVIOUSLY IMPOSED. THIS
PROVISION IS NECESSARY, THE COMMITTEE BELIEVES, TO ENCOURAGE JUDGES TO
INITIALLY IMPOSE WHAT APPEARS TO BE THE MOST APPROPRIATE LENGTH FOR THE
TERM OF PROBATION. IF JUDGES FEARED THAT A *102 **3285 TERM WOULD LATER
BE FOUND TO BE TOO SHORT AND THAT THE COURT WOULD BE POWERLESS TO
EXTEND IT, THEY MIGHT WELL FEEL CONSTRAINED TO IMPOSE THE MAXIMUM TERM
IN ALL CASES.

SUBSECTION (E) PROVIDES THAT A TERM OF PROBATION REMAINS SUBJECT TO
REVOCATION DURING ITS CONTINUANCE.

SECTION 3565. REVOCATION OF PROBATION

1. IN GENERAL

THIS SECTION PROVIDES THAT PROBATION MAY BE REVOKED IF THE DEFENDANT
VIOLATES A CONDITION OF PROBATION, AND SPECIFIES THE PERIOD DURING
WHICH SUCH REVOCATION MAY TAKE PLACE.

2. PRESENT FEDERAL LAW

18 U.S.C. 3653 PROVIDES THAT DURING THE TERM OF PROBATION A PROBATIONER
MAY BE ARRESTED BY HIS PROBATION OFFICER WITHOUT A WARRANT 'FOR CAUSE.'
IT FURTHER PROVIDES THAT DURING THE MAXIMUM TERM PERMITTED BY SECTION
3651 (FIVE YEARS) THE COURT MAY ISSUE A WARRANT FOR THE ARREST OF THE
PROBATIONER FOR A VIOLATION OF A CONDITION OCCURRING PRIOR TO
EXPIRATION OF THE TERM IMPOSED. AFTER ARREST, THE PROBATIONER MUST BE
TAKEN AS SPEEDILY AS POSSIBLE BEFORE THE COURT HAVING JURISDICTION OVER
HIM, WHEREUPON THE COURT MAY REVOKE PROBATION AND REINSTATE THE
SENTENCE ORIGINALLY IMPOSED, IMPOSE A LESSER SENTENCE, OR, IF IMPOSITION
OF THE SENTENCE WAS SUSPENDED, IMPOSE ANY SENTENCE WHICH COULD HAVE
BEEN IMPOSED AT THE TIME OF THE JUDGMENT OR CONVICTION. RULE 32.1 OF THE
FEDERAL RULES OF CRIMINAL PROCEDURE OUTLINES THE RIGHTS OF THE
DEFENDANT AT THE REVOCATION HEARING, INCLUDING NOTICE OF THE ALLEGED
VIOLATION, DISCLOSURE OF EVIDENCE, AN OPPORTUNITY TO APPEAR AND PRESENT
EVIDENCE, RIGHT TO COUNSEL, AND OPPORTUNITY TO QUESTION WITNESSES
AGAINST HIM. THE COURTS HAVE HELD THAT AFTER REVOCATION OF PROBATION,
NO FURTHER PROBATION MAY BE ORDERED. [FN351]



3. PROVISIONS OF THE BILL, AS REPORTED

SECTION 3565(A) PROVIDES THAT IF A DEFENDANT VIOLATES A CONDITION OF
PROBATION THE COURT MAY, AFTER A HEARING PURSUANT TO RULE 32.1 OF THE
FEDERAL RULES OF CRIMINAL PROCEDURE, EITHER CONTINUE THE DEFENDANT ON
THE SENTENCE OF PROBATION, SUBJECT TO SUCH MODIFICATIONS OF THE TERM OF
CONDITIONS OF PROBATION AS IT DEEMS APPROPRIATE, OR MAY REVOKE
PROBATION AND IMPOSE ANY OTHER SENTENCE WHICH COULD HAVE BEEN IMPOSED
AT THE TIME OF THE INITIAL SENTENCING. PROVISIONS GOVERNING THE ARREST OF
A PROBATIONER ARE CONTAINED IN PROPOSED 18 U.S.C. 3606; PROVISIONS
GOVERNING THE HEARING TO BE ACCORDED THE PROBATIONER ARE CONTAINED IN
RULE 32.1. [FN352] THE COMMITTEE FELT IT APPROPRIATE TO LEAVE PROCEDURAL
PROVISIONS CONCERNING PROBATION REVOCATION RIGHTS IN RULE 32.1 WHERE
THEY WILL REMAIN SUBJECT TO PERIODIC REVISION BY THE JUDICIAL CONFERENCE
OF THE UNITED STATES, IF NECESSARY.

SECTION 3565(B) PROVIDES THAT REVOCATION OF PROBATION OR IMPOSITION OF
ANOTHER SENTENCE MAY OCCUR AFTER THE TERM OF PROBATION HAS *103
**3286 EXPIRED IF A VIOLATION OF A CONDITION OCCURRED PRIOR TO THE
EXPIRATION, IF THE ADJUDICATION OCCURS WITHIN A REASONABLE PERIOD OF
TIME, AND IF A WARRANT OR SUMMONS ON THE BASIS OF AN ALLEGATION OF SUCH
A VIOLATION WAS ISSUED PRIOR TO THE EXPIRATION OF THE TERM OF PROBATION.
THUS, THE SECTION MORE NARROWLY RESTRICTS THE TIME WITHIN WHICH
PROBATION MAY BE REVOKED THAN DOES CURRENT 18 U.S.C. 3653, WHICH
PERMITS REVOCATION AT ANY TIME WITHIN THE MAXIMUM PERIOD OF FIVE YEARS
REGARDLESS OF THE TERM INITIALLY IMPOSED OR THE SERIOUSNESS OF THE
OFFENSE.

SECTION 3566. IMPLEMENTATION OF A SENTENCE OF PROBATION

THIS SECTION, WHICH HAS NO COUNTERPART IN CURRENT LAW, MERELY DIRECTS
ATTENTION TO THE FACT THAT PROVISIONS GOVERNING THE IMPLEMENTATION OF
PROBATION ARE CONTAINED IN SUBCHAPTER A OF CHAPTER 229.

SUBCHAPTER C-- FINES

(SECTIONS 3571-3574)

THIS SUBCHAPTER SETS THE MAXIMUM MONETARY FINES THAT MAY BE IMPOSED
FOR THE VARIOUS LEVELS OF CRIMINAL OFFENSES, SPECIFIES THE CRITERIA TO BE
CONSIDERED BEFORE IMPOSITION OF FINES, AND PROVIDES FOR THE SUBSEQUENT
MODIFICATION OR REMISSION OF FINES PREVIOUSLY IMPOSED. IN SO DOING, THE
BILL MAKES MAJOR ADVANCES IN USING THE MECHANISM OF FINES AS AN
EFFECTIVE SANCTION FOR WHITE COLLAR CRIME AND OTHER HIGHLY PROFITABLE
CRIMINAL OFFENSES.

THE COMMITTEE IS OF THE VIEW THAT FINES GENERALLY HAVE BEEN AN
INAPPROPRIATELY UNDER-USED PENALTY IN AMERICAN CRIMINAL LAW, EVEN
THOUGH THERE ARE MANY INSTANCES IN WHICH A FINE IN A MEASURED AMOUNT
CAN CONSTITUTE A HIGHLY EFFECTIVE MEANS OF ACHIEVING ONE OR MORE OF THE
GOALS OF THE CRIMINAL JUSTICE SYSTEM. PART OF THE REASON FOR THE UNDER-
UTILIZATION OF FINES AS A CRIMINAL SANCTION IS THE FACT THAT THE MAXIMUM
LEVELS OF FINES UNDER CURRENT LAW, WITH RARE EXCEPTIONS, [FN353] ARE SET
SO LOW THAT THE COURTS ARE NOT ABLE TO USE THEM EFFECTIVELY AS A
SENTENCING OPTION. THESE STATUTORY LIMITS ARE LARGELY THE PRODUCTS OF



AN EARLIER ERA WHEN THE AVERAGE WAGE EARNER ACHIEVED A YEARLY INCOME
CONSIDERABLY LOWER THAN THAT COMMON TODAY, AND WHEN INFLATION HAD
NOT YET REDUCED THE VALUE OF CURRENCY TO ITS PRESENT LEVEL.

THERE EXISTS TODAY THE ANOMALOUS SITUATION IN WHICH A TYPICAL FELONY
MAY BE PUNISHABLE ON THE ONE HAND BY A MAXIMUM OF FIVE YEARS'
IMPRISONMENT, AND ON THE OTHER HAND BY A MAXIMUM FINE OF ONLY $5,000 OR
$10,000. [FN354] BEFORE THE TWO FACETS OF THE STATED PENALTY MAY BE
SERIOUSLY CONSIDERED AS ALTERNATIVES TO ONE ANOTHER, THEY MUST BE OF
ROUGHLY EQUIVALENT SEVERITY. YET TODAY, FIVE YEARS OF A PERSON'S FREEDOM,
EVEN WHEN MEASURED ACCORDING TO THE AVERAGE INDIVIDUAL'S EARNING
POWER ALONE, CARRIES A VALUE IN EXCESS OF $50,000. *104 **3287 IN A CASE
IN WHICH A SERIOUS VIOLATION HAS OCCURRED, BUT IN WHICH THE COURT HAS
FOUND REASON TO EXPLORE ALTERNATIVES TO INCARCERATION, THE CURRENT
STATE OF THE LAW NEEDLESSLY HAMPERS THE COURT IN ITS FASHIONING OF AN
APPROPRIATE SENTENCE. IT IS WITH THE INTENT OF ENHANCING THE ABILITY OF
THE COURTS TO FASHION REMEDIES APPROPRIATE TO OFFENSES BY PROVIDING
MAXIMUM FINES AT LEVELS THAT ARE SUITABLE TO OUR TIMES-- AND AT LEVELS
THAT WILL HELP TO ELIMINATE THE POPULAR VIEW THAT CERTAIN OFFENSES WILL
LEAD ONLY TO A NOMINAL FINE EQUIVALENT TO A MINOR COST OF DOING
BUSINESS-- THAT THE COMMITTEE HAS DRAFTED THE PROVISIONS OF THE
SUBCHAPTER.

SECTION 3571. SENTENCE OF FINE

1. IN GENERAL

PROPOSED 18 U.S.C. 3571 ESTABLISHES THE GENERAL STATUTORY AUTHORITY FOR
THE IMPOSITION OF A FINE AS A PENAL SANCTION. THE MAXIMUM AMOUNT OF THE
FINE THAT MAY BE IMPOSED IN A PARTICULAR CASE DEPENDS ON WHETHER THE
OFFENSE IS CLASSIFIED AS A FELONY, MISDEMEANOR, OR INFRACTION; WHETHER
THE OFFENDER IS AN INDIVIDUAL OR AN ORGANIZATION; AND, IN THE CASE OF A
MISDEMEANOR, WHETHER THE OFFENSE RESULTED IN LOSS OF HUMAN LIFE.

2. PRESENT FEDERAL LAW

UNDER THE PRESENT FEDERAL LAW, FINES ARE SPECIFIED AS AN AUTHORIZED FORM
OF SENTENCE FOR VIRTUALLY ALL OFFENSES. IT IS RECOGNIZED THAT FINES OFTEN
REPRESENT THE ONLY USEFUL SANCTION AGAINST CORPORATIONS AND OTHER
ORGANIZATIONS, AS WELL AS BEING, IN THE VIEW OF MANY JUDGES, THE MAJOR
ACCEPTABLE PENALTY AGAINST SIGNIFICANT NUMBERS OF INDIVIDUAL FEDERAL
OFFENDERS. THE AUTHORIZED MAXIMUM LIMITS, HOWEVER, ARE GENERALLY VERY
LOW. COMPLAINTS THAT CURRENT FINE LEVELS ARE INSUFFICIENT TO ACCOMPLISH
THE PURPOSES OF SENTENCING ARE BEING VOICED BY FEDERAL JUDGES WITH
INCREASING REGULARITY. [FN355]

PRESENT FEDERAL LAW ALSO INCLUDES LARGE AND LOGICALLY INEXPLICABLE
DISPARITIES IN THE LEVELS OF FINE PERMITTED AS CRIMINAL SANCTIONS FOR
OFFENSES OF ESSENTIALLY SIMILAR NATURES. THE FOLLOWING ARE EXAMPLES.

A. CONSPIRACY TO DEFRAUD THE UNITED STATES OR TO COMMIT ANY OFFENSE
AGAINST THE UNITED STATES IS PUNISHABLE BY A MAXIMUM PRISON TERM OF FIVE
YEARS AND BY A FINE OF UP TO $10,000 [FN356] ON THE OTHER HAND, A
CONSPIRACY TO PREVENT A PERSON FROM ACCEPTING FEDERAL OFFICE OR TO
PREVENT A FEDERAL OFFICIAL FROM DISCHARGING HIS DUTIES, WHILE GRADED
MORE SERIOUSLY IN TERMS OF THE AUTHORIZED MAXIMUM PRISON TERM, WHICH



IS SIX YEARS, CARRIES A LESSER MAXIMUM FINE-- $5,000. [FN357]

*105 **3288 B. FORGERY OF NATURALIZATION OR CITIZENSHIP PAPERS CARRIES
THE SAME MAXIMUM FIVE-YEAR PRISON TERM AS DOES FORGERY OF AN ENTRY VISA,
YET THE FORMER OFFENSE CARRIES A MAXIMUM FINE OF $5,000 AND THE LATTER A
MAXIMUM FINE OF ONLY $2,000. [FN358] MOREOVER, ANOTHER OFFENSE OF THIS
KIND, FALSIFICATION OF AN INVOICE BY A CONSULAR OFFICIAL, CARRIES A
MAXIMUM PRISON TERM OF THREE YEARS AND THIS, PRESUMABLY, 1S CONCEIVED
TO BE A LESS SERIOUS OFFENSE THAN THE TWO CITED FORGERY OFFENSES, YET IT
PROVIDES FOR A $10,000 FINE. [FN359]

C. ROBBERY OF A FEDERALLY ISSUED BANK IS PUNISHABLE BY A FINE OF UP TO
$5,000, AS WELL AS BY A SENTENCE TO IMPRISONMENT. [FN360] ROBBERY OF A
POST OFFICE MUST RESULT IN A TERM OF IMPRISONMENT BUT CANNOT RESULT IN A
FINE. [FN361]

D. A POSTMASTER WHO DEMANDS MORE THAN THE AUTHORIZED POSTAGE FOR MAIL
MATTER AND A VESSEL INSPECTOR WHO COLLECTS MORE THAN THE AUTHORIZED
FEE BOTH ARE SUBJECT TO A MAXIMUM PRISON TERM OF SIX MONTHS. THE VESSEL
INSPECTOR CAN BE FINED UP TO $500, WHILE THE POSTMASTER IS SUBJECT TO A
MAXIMUM FINE OF ONLY $100. [FN362]

E. ONE WHO INJURES PROPERTY OF THE UNITED STATES IS SUBJECT TO A FINE OF
UP TO $10,000 IF THE DAMAGE EXCEEDS $100, AND A FINE UP TO $1,000 IF THE
DAMAGE IS LESS THAN $100. [FN363] ONE WHO INJURES PROPERTY OF THE UNITED
STATES ON A WILDLIFE REFUGE, NO MATTER HOW MUCH THE DAMAGE, 1S SUBJECT
TO A MAXIMUM FINE OF ONLY $500. [FN364]

F. A CLERK OF COURT WHO CONVERTS FUNDS WHICH HAVE COME INTO HIS HANDS
BY VIRTUE OF HIS OFFICIAL POSITION MAY BE PUNISHED BY UP TO TEN YEARS'
IMPRISONMENT IF THE AMOUNT EXCEEDS $100. [FN365] CONVERSION BY A CLERK
OF COURT OF FUNDS WHICH BELONG IN THE REGISTRY OF THE COURT ALSO
CARRIES A MAXIMUM SENTENCE OF TEN YEARS IN PRISON IF THE AMOUNT EXCEEDS
$100. [FN366] BUT IN THE FORMER CASE A FINE CAN EQUAL DOUBLE THE AMOUNT
CONVERTED, WHILE IN THE LATTER A FINE CANNOT EXCEED THE AMOUNT
CONVERTED.

3. PROVISIONS OF THE BILL, AS REPORTED

SUBSECTION (A) AUTHORIZES THE USE OF FINES IN CRIMINAL SENTENCING. THERE
ARE NO OFFENSES FOR WHICH A FINE MAY NOT BE IMPOSED. AS PROVIDED IN
SECTION 3551(B) AND (C), A FINE MAY BE IMPOSED ALONE OR IN ADDITION TO ANY
OTHER SENTENCE. PAYMENT OF A FINE MAY ALSO BE MADE A CONDITION OF
PROBATION PURSUANT TO SECTION 3562(B)(2), OR A MANDATORY CONDITION OF
PROBATION PURSUANT TO SECTION 3562(A)(2), SO THAT REVOCATION OF
PROBATION IS AVAILABLE AS A MEANS OF ENFORCING THE FINE. A FINE MAY ALSO
BE MADE A CONDITION OF POST-RELEASE SUPERVISION, PERMITTING THE COURT
TO HOLD A DEFENDANT IN CONTEMPT IF HE FAILS TO PAY IT.

SUBSECTION (B) ESTABLISHES THE MAXIMUM LIMITS OF FINES FOR FELONIES,
MISDEMEANORS, AND INFRACTIONS, EXCEPT TO THE EXTENT THAT A HIGHER LIMIT
MAY OTHERWISE BE AUTHORIZED IN THIS CHAPTER FOR THE OFFENSE. THE FINE
LEVELS SET FORTH IN THE SUBSECTION ARE CONSIDERABLY *106 **3289 HIGHER
THAN THOSE GENERALLY AUTHORIZED BY CURRENT LAW, [FN367] AND ARE
DESIGNED TO ESTABLISH AN EFFECTIVE SCALE FOR PECUNIARY PUNISHMENT AND
DETERRENCE THAT WILL REFLECT CURRENT ECONOMIC REALITIES. [FN368]
PENALTIES FOR ORGANIZATIONS ARE SET AT HIGHER LEVELS THAN THOSE FOR
INDIVIDUALS, FOLLOWING THE NEW YORK MODEL, [FN369] IN ORDER TO TAKE
COGNIZANCE OF THE FACT THAT A SUM OF MONEY THAT IS SUFFICIENT TO
PENALIZE OR DETER AN INDIVIDUAL MAY NOT BE SUFFICIENT TO PENALIZE OR
DETER AN ORGANIZATION, BOTH BECAUSE THE ORGANIZATION IS LIKELY TO HAVE



MORE MONEY AVAILABLE TO IT AND BECAUSE THE SENTENCE FOR AN
ORGANIZATION OBVIOUSLY CANNOT INCLUDE A TERM OF IMPRISONMENT.

THE FINE LEVELS IN SUBSECTION (B) FOR FELONIES AND MISDEMEANORS
COMMITTED BY INDIVIDUALS AND FOR FELONIES COMMITTED BY ORGANIZATIONS,
ARE CONSIDERABLY HIGHER THAN THE LEVELS PROVIDED IN S. 1437 AS PASSED BY
THE SENATE IN THE 95TH CONGRESS. IN ADDITION, SUBSECTIONS (B)(1)(A) AND
(B)(2)(A) WERE AMENDED IN THE 96TH CONGRESS TO PROVIDE THE SAME MAXIMUM
FINE FOR A MISDEMEANOR THAT RESULTS IN THE LOSS OF LIFE AS FOR A FELONY.
THESE AMENDMENTS ARE DESIGNED TO OFFSET THE DELETION IN THE 96TH
CONGRESS OF SECTION 2201(C) IN S. 1437, WHICH PROVIDED THAT, AS AN
ALTERNATIVE TO THE MAXIMUM FINES SET FORTH IN SUBSECTION (B), '(A)
DEFENDANT WHO HAS BEEN FOUND GUILTY OF AN OFFENSE THROUGH WHICH
PECUNIARY GAIN WAS DIRECTLY OR INDIRECTLY DERIVED, OR BY WHICH BODILY
INJURY OR PROPERTY DAMAGE OR OTHER LOSS WAS CAUSED, MAY BE SENTENCED
TO PAY A FINE THAT DOES NOT EXCEED TWICE THE GROSS GAIN DERIVED OR TWICE
THE GROSS LOSS CAUSED, WHICHEVER IS THE GREATER.' THE BUSINESS
COMMUNITY EXPRESSED CONCERNS THAT THE STANDARD FOR DETERMINING THE
AMOUNT OF A FINE UNDER THAT PROVISION COULD RESULT IN AN UNWIELDY
SENTENCING PROCEEDING THAT WOULD BE VIRTUALLY EQUIVALENT TO A TRIAL ON
THE QUESTION OF DAMAGES. THE COMMITTEE CONCLUDED THAT AN INCREASE IN
THE MAXIMUM FINE LEVELS FOR SERIOUS OFFENSES COULD ASSURE THAT A FINE
COULD BE IMPOSED THAT WOULD USUALLY REACH THE DEFENDANT'S ILLGOTTEN
GAINS WHILE AVOIDING UNDUE COMPLEXITY IN THE SENTENCING HEARING. OF
COURSE, IN A SITUATION IN WHICH, FOR EXAMPLE, THE DEFENDANT OBTAINED
MILLIONS OF DOLLARS IN THE COURSE OF COMMITTING AN OFFENSE, THE
PROVISIONS FOR AN ORDER OF RESTITUTION OR AN ORDER OF NOTICE TO VICTIMS
MAY BE USED, DEPENDING ON THE CIRCUMSTANCES, IN CONJUNCTION WITH A FINE
TO ASSURE THAT A CONVICTED DEFENDANT CANNOT KEEP WHAT HE OBTAINED.

IT IS INTENDED BY THE COMMITTEE THAT THE INCREASED FINES PERMITTED BY
THIS SECTION WILL HELP MATERIALLY TO PENALIZE AND DETER WHITE COLLAR
CRIME AND OTHER HIGHLY PROFITABLE CRIME. CERTAINLY NO CORRECTIONAL AIMS
CAN BE ACHIEVED WHERE THE MAXIMUM SENTENCE IMPOSABLE IS SET AT SUCH A
LOW LEVEL THAT IT CAN BE REGARDED MERELY AS A COST OF DOING BUSINESS-- A
COST THAT MAY IN FACT BE MORE THAN OFFSET BY THE GAIN FROM THE ILLEGAL
METHOD OF DOING BUSINESS. THE NEED FOR SUCH INCREASED PENALTIES IS
PARTICULARLY APPARENT WITH REGARD TO A CORPORATE DEFENDANT WHICH
TODAY CAN OFTEN DIVIDE THE MINOR BURDEN OF PAYMENT AMONG ITS MANY
STOCKHOLDERS, OR PASS IT ON TO CONSUMERS AS A COST OF DOING BUSINESS,
WITH THE RESULT THAT LESSER PENALTIES MAY NOT BE FELT EITHER BY THE
CORPORATIONS OR BY ITS MULTIPLE OWNERS.

*107 **3290 WHILE THE COMMITTEE BELIEVES THAT THE INCREASE FINE LEVELS
WILL BE OF PARTICULAR IMPORTANCE IN THE WHITE COLLAR CRIME AREA, IT DOES
NOT MEAN TO IMPLY THAT FINES ARE NOT AND IMPORTANT ASPECT OF SENTENCING
IN OTHER
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AREAS AS WELL. IT IS HOPED THAT THE SENTENCING PROVISIONS WILL LEAD TO
MORE CREATIVE USE OF SENTENCING OPTIONS SUCH AS, FOR EXAMPLE, THE USE OF
A SENTENCE TO PAY A FINE IN INSTALLMENTS OVER A PERIOD CREATIVE USE OF
SENTENCING OPTIONS SUCH AS, FOR EXAMPLE, THE USE OF A SENTENCE TO PAY A
FINE IN INSTALLMENTS OVER A PERIOD THE ASSETS OF THE ORGANIZATION,
UNLESS EXPRESSLY PERMISSIBLE OF TIME FOR MINOR OFFENDERS WHO MAY NOT BE
ABLE TO PAY A FINE IN A LUMP SUM. SUCH A SENTENCE WOULD BE APPROPRIATE,
FOR EXAMPLE, IN THE CASE OF A DEFENDANT WITHOUT CURRENT ASSETS WHO IS
CONVICTED OF A MINOR OFFENSE THAT DOES NOT WARRANT IMPRISONMENT BUT



THAT NEVERTHELESS MUST BE MET BY SOME CLEAR FORM OF PUNISHMENT AND
DETERRENCE.

SECTION 3572. IMPOSITION OF A SENTENCE OF FINE

SECTION 3572 SETS OUT FACTORS THAT THE COURT MUST CONSIDER IN IMPOSING
A FINE, SPECIFIES THE DEGREE TO WHICH A SENTENCE TO PAY A FINE IS FINAL,
PLACES A LIMIT ON THE AGGREGATION OF MULTIPLE FINES, PROVIDES THAT THE
COURT MAY SPECIFY THE TIME AND METHOD OF PAYMENT OF THE FINE, PRECLUDES
THE IMPOSITION OF AND ALTERNATIVE SENTENCE TO BE SERVED IF AN IMPOSED
FINE IS NOT PAID, PROVIDES NOTICE THAT AGENTS OF AN ORGANIZATION WHO ARE
AUTHORIZED TO DISBURES ITS ASSETS ARE INDIVIDUALLY RESPONSIBLE FOR
PAYMENT FROM THE FUNDS OF THE ORGANIZATION OF THE ASSESSED AGAINST IT,
AND PROVIDES THAT A FINE IMPOSED ON AN AGENT OR SHAREHOLDER OF AN
ORGANIZATION MAY NOT BE PAID FROM THE ASSETS OF THE ORGANIZATION,
UNLESS EXPRESSLY PERMISSIBLE UNDER APPLICABLE STATE LAW.

2. PRESENT FEDERAL LAW

THE PROVISIONS OF THIS SECTION GENERALLY ARE NOT THE SUBJECT OF ANY
CURRENT FEDERAL STATUTES, ALTHOUGH IMPRISONMENT IN LIEU OF THE PAYMENT
OF A FINE IS INFERENTIALLY AUTHORIZED. [FN370]

3. PROVISIONS OF THE BILL, AS REPORTED

SUBSECTION (A), BY CROSS-REFERENCE TO SECTION 3553(A), SPECIFIES THE
FACTORS TO BE CONSIDERED BY THE COURT IN DETERMINING WHETHER TO IMPOSE
A FINE, AND IN DETERMINING ITS AMOUNT, THE TIME FOR PAYMENT, AND THE
METHOD OF PAYMENT. AS IS THE CASE WITH REGARD TO OTHER POTENTIAL
SANCTIONS, THE COURT IS REQUIRED TO CONSIDER THE NATURE AND
CIRCUMSTANCES OF THE OFFENSE AND THE HISTORY AND CHARACTERISTICS OF
THE DEFENDANT, THE PURPOSES OF SENTENCING WITH REGARD TO WHICH A FINE
MAY BE AN APPROPRIATE RESPONSE, AND THE GUIDELINES AND ANY POLICY
STATEMENTS WHICH MAY BE APPLICABLE. USE OF THE QUALIFIER "TO THE EXTENT
THAT THEY ARE APPLICABLE' IN REFERRING TO THE FOUR STATED PURPOSES OF
SENTENCING IS INTENDED AS RECOGNITION THAT A FINE MAY OFTEN BE A HIGHLY
USEFUL MEANS OF PROVIDING JUST PUNISHMENT AND OF DETERRING OTHERS FROM
ENGAGING IN LIKE OFFENSES-- PARTICULARLY OFFENSES AFFORDING THE
OPPORTUNITY FOR MONETARY GAIN-- WHILE THE OTHER PURPOSES OF SENTENCING
WOULD LESS COMMONLY BE SERVED BY A SENTENCE TO PAY A FINE.

*108 **3291 IN CONSIDERING THE CHARACTERISTICS OF THE DEFENDANT, THE
COURT IS SPECIFICALLY REQUIRED TO CONSIDER THE ABILITY OF THE DEFENDANTS
TO PAY A FINE IN THE AMOUNT AND MANNER CONTEMPLATED IN VIEW OF THE
DEFENDANT'S INCOME, EARNING CAPACITY, AND FINANCIAL RESOURCES, AND, IF
THE DEFENDANT IS AN ORGANIZATION, THE SIZE OF THE ORGANIZATION. THE
COURT IS ALSO REQUIRED TO CONSIDER THE BURDEN THAT THE FINE WILL PLACE
ON THE DEFENDANT AND ON HIS DEPENDENTS, ANY PAYMENT OF RESTITUTION BY
THE DEFENDANT OR ANY REQUIREMENT THAT THE DEFENDANT MAKE REPARATION
TO THE VICTIM, THE IMPACT OF THE FINE ON THE FUTURE FINANCIAL STABILITY OF
THE DEFENDANT, ANY EFFORT BY AN ORGANIZATIONAL OFFENDER TO DISCIPLINE
THE PERSONS RESPONSIBLE FOR THE OFFENSE OR ENSURE AGAINST RECURRENCE
OF THE OFFENSE, AND ANY OTHER EQUITABLE CONSIDERATIONS THAT ARE
PERTINENT.

THE MAXIMUM FINE LEVELS ARE SUFFICIENTLY HIGH TO PERMIT CONSIDERABLE



FLEXIBILITY IN TAILORING THE FINE LEVEL TO THE SITUATION IN A PARTICULAR
CASE. WHILE IT IS NOT INTENDED THAT A FINE FOR A SOLVENT INDIVIDUAL BE SO
HIGH AS TO FORCE HIM INTO A LIFETIME OF POVERTY, IF A DEFENDANT IS WEALTHY
AND THE COURT FINDS THAT A HIGH FINE IS NECESSARY TO SERVE THE PURPOSES
OF SENTENCING, IT SHOULD NOT BE RELUCTANT TO SENTENCE THE DEFENDANT TO
PAY A HIGH FINE. ON THE OTHER HAND, THE COURT NEED NOT AVOID THE USE OF A
SENTENCE TO PAY A FINE AGAINST AN INDIVIDUAL WHO IS NOT WEALTHY SINCE
THE BILL WOULD PERMIT INSTALLMENT PAYMENTS OF A FINE. IN SOME CASES, THE
MOST APPROPRIATE SENTENCE MIGHT BE, FOR EXAMPLE, THE PAYMENT OF A FAIRLY
SUBSTANTIAL FINE IN INSTALLMENTS OF A SPECIFIED AMOUNT OUT OF EACH PAY
CHECK OVER A PERIOD OF TIME.

THE REQUIREMENT THAT THE COURT, IN ASSESSING THE ABILITY OF A DEFENDANT
TO PAY A FINE, CONSIDER ANY PAYMENT OF RESTITUTION BY THE DEFENDANT OR
ANY REQUIREMENT THAT THE DEFENDANT MAKE RESTITUTION TO THE VICTIMS OF
THE OFFENSE IS NOT INTENDED NECESSARILY TO RESULT IN THE COURT'S
AVOIDING IMPOSITION OF A FINE THAT MIGHT OTHERWISE BE IMPOSED OR
REDUCING A FINE BY THE AMOUNT OF RESTITUTION TO BE PAID. EITHER OF THESE
RESULTS MIGHT, HOWEVER, BE APPROPRIATE IN A PARTICULAR CASE, DEPENDING
UPON THE EFFECT OF PAYMENT OF RESTITUTION UPON THE DEFENDANT'S ABILITY
TO PAY A FINE AND UPON THE PURPOSES OF SENTENCING TO BE SERVED BY
REQUIRING PAYMENT OF A PARTICULAR FINE. OF COURSE, IF THE DEFENDANT HAS,
PRIOR TO SENTENCING MADE REPARATION OR MADE ARRANGEMENTS TO MAKE
REPARATION TO THE VICTIMS OF HIS OFFENSE, THIS WILL HAVE AN EFFECT ON HIS
FINANCIAL RESOURCES WHICH SHOULD BE TAKEN INTO ACCOUNT IN ASSESSING
THE ABILITY OF THE DEFENDANT TO PAY A FINE, AND MAY ALSO ALLEVIATE
SOMEWHAT THE NEED TO IMPOSE A HIGH FINE FOR PURPOSES OF PUNISHMENT AND
DETERRENCE.

THE CONSIDERATIONS IN SETTING FINE LEVELS CAN OBVIOUSLY BE QUITE
COMPLEX, AND THEY WARRANT CAREFUL ATTENTION BY THE SENTENCING
COMMISSION IN FORMULATING SENTENCING GUIDELINES AND POLICY STATEMENTS
TO AID IN IMPOSING SENTENCE.

SUBSECTION (B) WAS INCLUDED FOR THE FIRST TIME IN S. 1630 IN THE 97TH
CONGRESS. IT PROVIDES THAT, UNLESS OTHERWISE EXPRESSLY PERMITTED, THE
AGGREGATE OF FINES THAT MAY BE IMPOSED ON A DEFENDANT AT THE SAME TIME
FOR OFFENSES THAT ARISE FROM A COMMON SCHEME OR PLAN AND THAT DO NOT
CAUSE SEPARABLE OR DISTINGUISHABLE KINDS OF HARM OR DAMAGE, IS TWICE
THE AMOUNT IMPOSABLE FOR THE MOST SERIOUS OFFENSE. THE PROVISION WAS
ADDED IN RESPONSE TO CONCERNS THAT THERE MIGHT BE SOME OFFENSES,
PARTICULARLY REGULATORY OFFENSES, *109 **3292 WHERE AN ONGOING
PATTERN OF CONDUCT CONSTITUTED NUMEROUS MINOR OFFENSES, WITH THE
RESULT THAT THE DEFENDANT MIGHT BE SUBJECT TO AN UNJUSTIFIABLY HIGH
MAXIMUM FINE.

SUBSECTION (C) MAKES CLEAR THAT, EVEN THOUGH A FINE IMPOSED BY THE
SENTENCING JUDGE MAY BE MODIFIED OR REMITTED PURSUANT TO SECTION 3573,
CORRECTED PURSUANT TO SECTION 3742, OR APPEALED AND MODIFIED PURSUANT
TO SECTION 3742 IF IT IS OUTSIDE THE GUIDELINES, THE JUDGMENT OF
CONVICTION THAT INCLUDES A FINE IS FINAL FOR ALL OTHER PURPOSES. THIS
NOTES THE PROVISIONAL NATURE OF THE SENTENCE PENDING ANY LATER
MODIFICATIONS AUTHORIZED BY THE BILL WHILE MAKING CLEAR THAT THE
CONVICTION IS OTHERWISE FINAL.

SUBSECTION (D) PERMITS THE COURT TO AUTHORIZE PAYMENT WITHIN A SPECIFIED
PERIOD OF TIME OR IN INSTALLMENTS. SUCH FLEXIBLE PAYMENT SCHEDULES ARE
NOW SPECIFICALLY AUTHORIZED IN THE FEDERAL SYSTEM FOR A FINE IMPOSED AS
A CONDITION OF PROBATION, [FN371] AND ARE AUTHORIZED IN MANY STATES.
[FN372] CLEARLY, IF THE DEFENDANT CAN EARN THE MONEY TO PAY A CERTAIN FINE
OVER A PERIOD OF TIME, THERE SEEMS LITTLE JUSTIFICATION FOR CHOOSING



IMPRISONMENT OR A LESSER FINE IF THE HIGHER FINE WOULD OTHERWISE BE
CLEARLY THE MOST APPROPRIATE SENTENCE.

SUBSECTION (E) PROHIBITS IMPOSITION, AT THE TIME THE SENTENCE TO PAY A
FINE IS IMPOSED, OF AN ALTERNATIVE SENTENCE TO BE SERVED IF THE FINE IS NOT
PAID. IF THE DEFENDANT FAILS TO PAY HIS FINE, THE COURT MAY DETERMINE THE
REMEDY AFTER THE NONPAYMENT AND AFTER AN INQUIRY INTO THE REASONS FOR
IT. [FN373] IF, FOR EXAMPLE, NONPAYMENT HAS OCCURRED BECAUSE CHANGES IN
THE DEFENDANT'S FINANCIAL CIRCUMSTANCES HAVE MADE PAYMENT AN UNDUE
FINANCIAL BURDEN, IT MAY BE NECESSARY TO ADJUST THE AMOUNT OF THE FINE
PURSUANT TO THE PROVISIONS OF SECTION3573. IF, ON THE OTHER HAND, THE
DEFENDANT IS ABLE TO PAY THE FINE BUT CHOOSES TO IGNORE HIS LEGAL
OBLIGATION TO PAY IT, THE PROVISIONS OF PROPOSED SUBCHAPTER B OF CHAPTER
229 REGARDING COLLECTION OF FINES MAY BE UTILIZED TO COLLECT THE FINE.
SUBSECTION (F) SPECIFIES THAT, IF AN ORGANIZATION IS FINED, IT IS THE DUTY
OF EACH OF THE ORGANIZATION'S EMPLOYEES OR AGENTS WHO IS AUTHORIZED TO
MAKE DISBURSEMENT OF THE ORGANIZATION'S ASSETS TO PAY THE FINE FROM
ORGANIZATION ASSETS. THIS PROVISION IS DESIGNED TO ASSURE THAT A
CORPORATION WILL NOT BE ABLE TO ESCAPE OR DELAY LIABILITY BY MEANS OF
OBFUSCATING THE NATURE OF ITS STRUCTURE. [FN374] THE SUBSECTION ALSO
PRECLUDES THE PAYMENT OF A FINE IMPOSED ON AN AGENT OR SHAREHOLDER OF
AN ORGANIZATION FROM ASSETS OF THE ORGANIZATION UNLESS SUCH PAYMENT IS
EXPRESSLY PERMISSIBLE UNDER APPLICABLE STATE LAW. THE PURPOSE OF THE
EXCEPTION IS SIMPLY TO RECOGNIZE THAT THE GOVERNING OF INTERNAL
CORPORATE OPERATIONS IS APPROPRIATELY A MATTER FOR THE LAW OF THE STATE
OF INCORPORATION. MOST STATES, THE *110 **3293 COMMITTEE UNDERSTANDS,
CAREFULLY CIRCUMSCRIBE INDEMNIFICATION FOR FINES. THE TERM 'EXPRESSLY
PERMISSIBLE' IS INTENDED TO DISTINGUISH BETWEEN SITUATIONS IN WHICH
STATE STATUTES OR COURT DECISIONS AUTHORIZE INDEMNIFICATION AND THOSE
IN WHICH STATE LAW PROHIBITS IT OR IS SILENT. THE COURT'S FINDING IS TO
EXTEND ONLY TO THAT ISSUE. IF INDEMNIFICATION IS AUTHORIZED, STATE LAW
GOVERNS THE MANNER OF DETERMINING WHETHER IT IS PROPER IN A PARTICULAR
CASE.

SECTION 3573. MODIFICATION OR REMISSION OF FINE

1. IN GENERAL

SECTION 3573 PROVIDES THE FLEXIBILITY NECESSARY TO ACCOMMODATE CHANGES
IN THE FINANCIAL CONDITION OF A DEFENDANT. SINCE SECTION 3572 SPECIFIES
THAT THE ABILITY OF A DEFENDANT TO PAY IS RELEVANT TO THE AMOUNT OF A
FINE, A MODIFICATION OR REMISSION OF THE FINE SHOULD BE AVAILABLE WHEN
THAT ABILITY CHANGES. THE COURT IS THUS EQUIPPED TO ADJUST THE FINE OF
THE WELL-INTENTIONED DEFENDANT IN ORDER TO AVOID CREATING UNJUSTIFIABLE
IMPOVERISHMENT. AN UNEXCUSED FAILURE TO PAY A FINE, HOWEVER, MAY BE
PROSECUTED AS ANY OTHER CRIMINAL CONTEMPT. [FN375]

2. PRESENT FEDERAL LAW

THERE IS NO COUNTERPART TO THIS SECTION IN EXISTING FEDERAL LAW; AS
PREVIOUSLY NOTED, THE CURRENT STATUTE PERMITS A JUDGMENT IN A CRIMINAL
CASE TO REQUIRE IMPRISONMENT UNTIL THE FINE IS PAID. [FN376]

3. PROVISIONS OF THE BILL, AS REPORTED



SUBSECTION (A) PERMITS A DEFENDANT WHO HAS BEEN SENTENCED TO PAY A FINE
TO PETITION THE COURT FOR CHANGES IN THE TERMS OF PAYMENT OR REMISSION
OF ALL OR PART OF THE FINE IN SPECIFIED CIRCUMSTANCES. UNDER PARAGRAPH
(1), IF A DEFENDANT HAS PAID PART OF A FINE AND IF THE CIRCUMSTANCES THAT
JUSTIFIED IMPOSITION OF THE FINE IN A PARTICULAR AMOUNT OR PAYMENT BY A
PARTICULAR TIME OR METHOD HAVE CHANGED, THE DEFENDANT MAY PETITION THE
COURT FOR MODIFICATION OF THE METHOD OF PAYMENT, REMISSION OF ALL OR
PART OF THE UNPAID PORTION OF THE FINE, OR A CHANGE IN THE TIME OR METHOD
OF PAYMENT. THE PROVISION RECOGNIZES THAT THE DEFENDANT'S
CIRCUMSTANCES MAY CHANGE IN A WAY THAT CAUSES THE AMOUNT OR METHOD OF
PAYMENT OF A FINE TO BECOME TOO HARSH TO SERVE THE PURPOSES OF
SENTENCING FAIRLY. PARAGRAPH (2) PERMITS A DEFENDANT WHO HAS
VOLUNTARILY MADE RESTITUTION TO THE VICTIM OF HIS OFFENSE AFTER A FINE
WAS IMPOSED TO PETITION THE COURT FOR A REDUCTION OF THE FINE IN AN
AMOUNT NOT EXCEEDING THE AMOUNT OF RESTITUTION. THIS PROVISION PLACES
THE DEFENDANT WHO VOLUNTARILY MAKES RESTITUTION AFTER A FINE IS IMPOSED
ON THE SAME FINANCIAL FOOTING AS THE DEFENDANT WHO VOLUNTARILY MAKES
RESTITUTION BEFORE SENTENCING OR WHO IS ORDERED TO MAKE RESTITUTION AS
PART OF HIS SENTENCE. [FN377]

*111 **3294 SUBSECTION (B) PERMITS THE JUDGE TO ENTER AN APPROPRIATE
ORDER IF THE CIRCUMSTANCES WARRANT RELIEF. OF COURSE, THE
CONSIDERATIONS SET FORTH IN SECTION 3572(A) FOR THE SETTING OF THE
INITIAL FINE AND ITS TIME AND METHOD OF PAYMENT ARE EQUALLY APPLICABLE TO
A DETERMINATION WHETHER A REMISSION OF THE FINE OR A CHANGE IN THE TIME
OR METHOD OF PAYMENT IS WARRANTED.

THESE PROVISIONS ALLOW THE REASONABLE IMPLEMENTATION OF THE UNDERLYING
PRINCIPLES OF THIS CHAPTER, AS SUGGESTED BY THE AMERICAN BAR
ASSOCIATION, [FN378] THE MODEL PENAL CODE, [FN379] AND SEVERAL STATE
STATUTES.

SECTION 3574. IMPLEMENTATION OF A SENTENCE OF FINE

SECTION 3574 NOTES THAT IMPLEMENTATION OF A SENTENCE TO PAY A FINE IS
GOVERNED BY THE PROCEDURES OUTLINED IN SUBCHAPTER B OF CHAPTER 229 OF
TITLE 18. FULL DISCUSSION OF THESE PROCEDURES IS CONTAINED IN THE REPORT
ON THAT SUBCHAPTER.

SUBCHAPTER D-- IMPRISONMENT

(SECTIONS 3581-3586)

PROPOSED SUBCHAPTER D OF CHAPTER 227 OF TITLE 18, U.S.C. SETS FORTH THE
BASIC CONSIDERATIONS GOVERNING THE IMPOSITION OF SENTENCES OF
IMPRISONMENT. IT CREATES THE FRAME OF REFERENCE USED THROUGHOUT THE
SENTENCING PROVISIONS TO DETERMINE THE MAXIMUM SENTENCE THAT MAY BE
IMPOSED FOR EACH OFFENSE. IT DEALS SPECIFICALLY WITH THE TERMS OF
IMPRISONMENT AND SUPERVISED RELEASE AUTHORIZED FOR THE VARIOUS GRADES
OF OFFENSES; CRITERIA FOR IMPOSING SUCH SENTENCES; COLLATERAL ASPECTS
OF SENTENCES OF IMPRISONMENT, OPERATION OF MULTIPLE SENTENCES; AND
CALCULATION OF TERMS OF IMPRISONMENT.

SECTION 3581. SENTENCE OF IMPRISONMENT



1. IN GENERAL

SECTION 3581 PROVIDES THAT A DEFENDANT CONVICTED OF AN OFFENSE MAY
GENERALLY BE SENTENCED TO A TERM OF IMPRISONMENT, ESTABLISHES THE
CLASSES OF OFFENSES, AND SPECIFIES THE MAXIMUM AUTHORIZED TERM OF
IMPRISONMENT FOR EACH CLASS.

2. PRESENT FEDERAL LAW

PRESENT FEDERAL CRIMINAL LAW, WHICH HAS GROWN BY SPORADIC ADDITION AND
DELETION, HAS RESULTED IN THERE BEING AUTHORIZED IN CURRENT TITLE 18 AT
LEAST SEVENTEEN LEVELS OF CONFINEMENT, RANGING FROM LIFE IMPRISONMENT
TO THIRTY DAYS. BY COMBINING IMPRISONMENT AND FINE VARIATIONS, SOME
SEVENTY-FIVE DIFFERENT PUNISHMENT LEVELS MAY BE ISOLATED. COMPARISON OF
PUNISHMENT PROVISIONS FOR PARTICULAR OFFENSES LEADS TO THE EXPOSURE OF
NUMEROUS APPARENT INCONSISTENCIES.

IN ADDITION TO THE SENTENCING PROVISIONS FOUND IN THE TEXT OF EACH
INDIVIDUAL CRIMINAL STATUTE THERE ARE TWO GENERALLY APPLICABLE SPECIAL
OFFENDER SENTENCING PROVISIONS IN CURRENT LAW. [FN380] THESE TWO *112
**3295 PROVISIONS ALLOW A TERM OF IMPRISONMENT 'FOR AN APPROPRIATE
TERM NOT TO EXCEED TWENTY-FIVE YEARS AND NOT DISPROPORTIONATE IN
SEVERITY TO THE MAXIMUM TERM OTHERWISE AUTHORIZED BY LAW' FOR A SPECIAL
OFFENDER IN CERTAIN CLEARLY DEFINED INSTANCES. BOTH REQUIRE NOTICE AND A
HEARING WITH RIGHTS OF COUNSEL, CONFRONTATION, AND COMPULSORY PROCESS
IF APPLICATION OF THE SPECIAL OFFENDER SENTENCE IS SOUGHT BY THE
PROSECUTOR, AND A SENTENCE PURSUANT TO THE PROVISIONS MAY BE APPEALED
BY THE DEFENDANT OR THE GOVERNMENT. [FN381]

A DEFENDANT SENTENCED TO A TERM OF IMPRISONMENT IN EXCESS OF ONE YEAR
IS ELIGIBLE FOR RELEASE ON PAROLE DURING AT LEAST THE LAST TWO-THIRDS OF
THE SENTENCE. THE TIME AT WHICH A PRISONER IS ELIGIBLE FOR RELEASE ON
PAROLE IS DETERMINED PURSUANT TO THE PROVISIONS OF 18 U.S.C. 4205, WHICH
PROVIDES THREE POSSIBLE ACTIONS BY THE SENTENCING JUDGE THAT WILL AFFECT
A CONVICTED DEFENDANT'S PAROLE ELIGIBILITY DATE. FIRST, IF THE JUDGE
SPECIFIES NO PAROLE ELIGIBILITY DATE, A PRISONER SENTENCED TO A TERM OF
IMPRISONMENT THAT EXCEEDS ONE YEAR WILL BE ELIGIBLE FOR PAROLE UNDER 18
U.S.C. 4205(A) AFTER SERVING ONE- THIRD OF THE TERM OR TEN YEARS,
WHICHEVER IS LESS. SECOND, UNDER 18 U.S.C. 4205(B)(1), THE JUDGE MAY
SPECIFY A TIME FOR PAROLE ELIGIBILITY THAT OCCURS BEFORE THE TIME THAT
WOULD APPLY UNDER 18 U.S.C. 4205(A). THIRD, UNDER 18 U.S.C. 4205(B)(2), THE
JUDGE MAY SPECIFY THAT THE DEFENDANT WILL BE IMMEDIATELY ELIGIBLE FOR
PAROLE, AND SPECIFY ONLY THE MAXIMUM TERM OF IMPRISONMENT. [FN382]

IN ADDITION, THE PAROLE COMMISSION HAS IN RECENT YEARS USED PAROLE
GUIDELINES THAT RECOMMEND AN APPROPRIATE LENGTH OF TIME TO BE SPENT IN
PRISON BY A DEFENDANT WHO WAS CONVICTED OF A PARTICULAR CRIME AND WHO
HAS A PARTICULAR HISTORY AND CHARACTERISTICS. [FN383]

AS PRESENTLY STRUCTURED, THE LAWS CONCERNING THE IMPOSITION OF A TERM
OF IMPRISONMENT AND THE DETERMINATION OF A DATE FOR PAROLE ELIGIBILITY
OFTEN ARE NOT ONLY INCOMPATIBLE BUT ALSO WORK TO PROMOTE DISPARITY AND
LACK OF CERTAINTY IN THE CRIMINAL JUSTICE SYSTEM. IF A SENTENCING JUDGE
WISHES TO ASSURE THAT HE HAS A HIGH DEGREE OF CONTROL OVER THE TIME A
DEFENDANT WILL ACTUALLY SPEND IN PRISON, HE MUST NOT ONLY DETERMINE
WHAT THAT PERIOD OF TIME IS, BUT MUST ALSO EVALUATE THE EFFECT THAT THE
PAROLE ELIGIBILITY STATUTE AND THE PAROLE GUIDELINES WILL HAVE ON THE



SENTENCE THAT HE IMPOSES. IF, FOR EXAMPLE, A JUDGE BELIEVES THAT A
DEFENDANT SHOULD SPEND 20 MONTHS IN PRISON, LESS GOOD TIME, FOR A
ROBBERY OFFENSE THAT CARRIES A MAXIMUM TERM OF IMPRISONMENT OF 15
YEARS, [FN384] COMMITTED UNDER MITIGATING CIRCUMSTANCES, HE COULD
ACHIEVE THAT RESULT UNDER CURRENT LAW BY SENTENCING HIM TO EXACTLY 20
MONTHS IMPRISONMENT, BUT COULD ACHIEVE THE RESULT ONLY BECAUSE THE
EXISTING PAROLE GUIDELINES DO NOT RECOMMEND PAROLE DURING SUCH A
SHORT PERIOD. IF, INSTEAD, HE TRIED TO ACHIEVE THAT RESULT BY SENTENCING
THE DEFENDANT TO 60 *113 **3296 MONTHS IN PRISON, WITH ELIGIBILITY FOR
PAROLE IN ONE-THIRD THAT TIME PURSUANT TO 18 U.S.C. 4205(A), IN THE BELIEF
THAT MOST PRISONERS ARE RELEASED ON PAROLE AT THEIR PAROLE ELIGIBILITY
DATE, THE RESULT WOULD PROBABLY BE THAT THE DEFENDANT WOULD SPEND AT
LEAST 24 MONTHS IN PRISON, THE LOWEST PERIOD PROVIDED FOR ROBBERY IN THE
PAROLE GUIDELINES. ONLY IF THE PAROLE COMMISSION AGREED WITH THE JUDGE
THAT THERE WERE PARTICULAR MITIGATING CIRCUMSTANCES NOT TAKEN INTO
ACCOUNT IN THE GUIDELINES WOULD THE DEFENDANT SERVE THE LENGTH OF TIME
THAT THE JUDGE INTENDED. [FN385] ON THE OTHER HAND, IF THE JUDGE THOUGHT
THE DEFENDANT SHOULD SPEND FIVE YEARS IN PRISON, HE WOULD HAVE TO
SENTENCE THE DEFENDANT TO A 15-YEAR TERM WITHOUT EARLY PAROLE
ELIGIBILITY IN ORDER TO ASSURE THAT OPERATION OF THE PAROLE GUIDELINES
WOULD NOT RESULT IN AN EARLIER RELEASE FROM PRISON THAN THE JUDGE
INTENDED. [FN386] IF THE JUDGE THOUGHT THE DEFENDANT SHOULD SERVE SEVEN
YEARS IN PRISON, HE COULD NOT CONTROL THAT RESULT AT ALL; SUCH A
SENTENCE EXCEEDS ANY PERIOD RECOMMENDED IN THE PAROLE GUIDELINES FOR
THE OFFENSE OF ROBBERY (EXCEPT FOR MULTIPLE OFFENSES) AND EXCEEDS ANY
PERIOD FOR WHICH THE JUDGE COULD MAKE THE DEFENDANT INELIGIBLE FOR
PAROLE.

THUS, SENTENCING JUDGES AND THE PAROLE COMMISSION SECOND-GUESS EACH
OTHER, OFTEN WORKING AT CROSS-PURPOSES. THE ARGUMENT THAT EARLY
RELEASE ON PAROLE SHOULD BE RETAINED TO HELP ALLEVIATE JUDICIAL
SENTENCING DISPARITY FAILS TO TAKE INTO ACCOUNT THE FACT THAT IT IS THE
VERY AVAILABILITY OF SUCH RELEASE THAT HELPS TO CREATE THAT DISPARITY. THE
JUDGES ARE ATTEMPTING TO APPLY THEIR INDIVIDUAL SENTENCING PHILOSOPHY
TO CONTROL THE TRUE SENTENCE OF THE DEFENDANT, WHILE THE PAROLE
COMMISSION IS ATTEMPTING TO ALLEVIATE THE RESULTING DISPARITY. OBVIOUSLY
NEITHER IS SUCCESSFUL UNDER CURRENT LAW. THE PROBLEM IS COMPOUNDED BY
THE FACT THAT THE JUDGES DO NOT GENERALLY STATE REASONS FOR THEIR
SENTENCES OR THE LENGTHS OF TIME THEY BELIEVE DEFENDANTS SHOULD
ACTUALLY SPEND IN PRISON, EFFECTIVELY PRECLUDING THE PAROLE COMMISSION
FROM EVALUATING THE JUDGES' VIEWS, TO THE EXTENT IT MIGHT FIND THEM
PERTINENT, AS TO THE INFLUENCING FACTORS IN PARTICULAR CASES.

3. PROVISIONS OF THE BILL, AS REPORTED

PROPOSED 18 U.S.C. 3581(A) STATES THE GENERAL RULE THAT ALL INDIVIDUAL
OFFENDERS, REGARDLESS OF THE TYPE OF OFFENSE COMMITTED, MAY BE
SENTENCED TO A TERM OF IMPRISONMENT. [FN387] THIS DIFFERS SLIGHTLY FROM
THE APPROACH TAKEN BY THE NATIONAL COMMISSION IN THAT THE COMMISSION'S
SENTENCING PROVISIONS DID NOT PROVIDE FOR IMPRISONING PERSONS
COMMITTING THE LOWEST CLASS OF OFFENSES. [FN388] THE COMMITTEE IS OF THE
BELIEF THAT A VERY SHORT TERM (FIVE DAYS) OF IMPRISONMENT IS APPROPRIATE
FOR SOME OFFENDERS WHO ARE FOUND TO HAVE COMMITTED *114 **3297
INFRACTIONS SINCE, INTER ALIA, THE SHOCK VALUE OF A BRIEF PERIOD IN PRISON
MAY HAVE SIGNIFICANT SPECIAL DETERRENT EFFECT.

SUBSECTION (B) SETS FORTH NINE CLASSES OF OFFENSES. [FN389] THERE ARE FIVE



FELONY CLASSES WITH AUTHORIZED TERMS OF IMPRISONMENT RANGING FROM LIFE
IMPRISONMENT TO THREE YEARS; THREE MISDEMEANOR CLASSES WITH MAXIMUM
TERMS RANGING FROM ONE YEAR TO THIRTY DAYS; AND THE AFOREMENTIONED
INFRACTION CATEGORY CARRYING A MAXIMUM OF FIVE DAYS. THIS
CATEGORIZATION OF OFFENSES ACCORDS FAIRLY CLOSELY WITH THE RANGE AND
NUMBER OF CATEGORIES ADOPTED IN SEVERAL RECENT STATE CODIFICATIONS,
AND, EXCEPT FOR THE ADDITION OF A THREE- YEAR FELONY AND A SIX-MONTH
MISDEMEANOR, ACCORDS CLOSELY WITH THE RECOMMENDATION OF THE NATIONAL
COMMISSION. [FN390]

IT MUST BE REMEMBERED THAT THE TERMS SET FORTH ARE THE MAXIMUM PERIODS
FOR WHICH A JUDGE IS AUTHORIZED TO SENTENCE AN OFFENDER IN EACH SUCH
CATEGORY; THEY REPRESENT THE COMMITTEE'S JUDGMENT AS TO THE GREATEST
PERIOD THE CONGRESS SHOULD ALLOW A JUDGE TO IMPOSE FOR AN OFFENSE
COMMITTED UNDER THE MOST AGREGIOUS OF CIRCUMSTANCES. IT SHOULD ALSO
BE REMEMBERED THAT THE SENTENCING COMMISSION WILL BE PROMULGATING
GUIDELINES THAT WILL RECOMMEND AND APPROPRIATE SENTENCE FOR A
PARTICULAR CATEGORY OF OFFENDER WHO IS CONVICTED OF A PARTICULAR
CATEGORY OF OFFENSE AND THAT THE GUIDELINES WOULD RESERVE THE UPPER
RANGE OF THE MAXIMUM SENTENCE FOR OFFENDERS WHO REPEATEDLY COMMIT
OFFENSES OR THOSE WHO COMMIT AN OFFENSE UNDER PARTICULARLY EGREGIOUS
CIRCUMSTANCES. [FN391] IT IS EXPECTED, FOR EXAMPLE, THAT THE ORDINARY
SENTENCE IMPOSED FOR A CLASS C FELONY WILL BE CONSIDERABLY LESS THAN THE
TWELVE-YEAR MAXIMUM AUTHORIZED. THIS SUBSECTION IS DESIGNED SIMPLY TO
PROVIDE A MAXIMUM LIMIT ON THE BROAD RANGE WITHIN WHICH THE SENTENCING
COMMISSION AND THE JUDGES ARE TO OPERATE. THE SUBSECTION IS NO MORE
INTENDED TO INDICATE THE ACTUAL SENTENCE A JUDGE IS EXPECTED TO IMPOSE
IN EACH CASE THAN ARE THE ANALOGOUS PROVISIONS OF CURRENT FEDERAL
STATUTES THAT ALSO CUSTOMARILY SET FORTH ONLY THE MAXIMUM LIMIT ON THE
JUDGE'S DISCRETION. FURTHER, FOR THE FIRST TIME IN FEDERAL CRIMINAL LAW,
THE SENTENCING JUDGE WILL BE SENTENCING WITHIN THE MAXIMUM PERMISSIBLE
TERM OF IMPRISONMENT AFTER CONSIDERATION OF SENTENCING GUIDELINES THAT
WILL RECOMMEND THE TOP OF THE POSSIBLE SENTENCING *115 **3298 RANGE
ONLY FOR THE MOST EGREGIOUS CASES, AND THE DEFENDANT WILL BE ABLE TO
OBTAIN APPELLATE REVIEW OF THE SENTENCE IF IT EXCEEDS THE GUIDELINE RANGE
APPLICABLE TO HIM. [FN392]

A SENTENCE IMPOSED BY A JUDGE PURSUANT TO SECTION 3581 WILL REPRESENT
THE ACTUAL PERIOD OF TIME THAT THE DEFENDANT WILL SPEND IN PRISON, EXCEPT
THAT A PRISONER, AFTER SERVING ONE YEAR OF HIS TERM OF IMPRISONMENT, MAY
RECEIVE CREDIT AT THE END OF EACH YEAR OF UP TO 36 DAYS PER YEAR TOWARD
SERVICE OF HIS SENTENCE IF HE SATISFACTORILY COMPLIES WITH THE
INSTITUTION'S RULES. [FN393] THE USE OF SUCH 'DETERMINATE' SENTENCES, AS
NOTED EARLIER, REPRESENTS A SUBSTANTIAL DEPARTURE FROM THE SENTENCING
PHILOSOPHY ON WHICH CURRENT LAW IS BASED. AT THE TIME THE ORIGINAL
PAROLE STATUTES WERE DRAFTED A JUDICIAL SENTENCE WAS TO REPRESENT ONLY
THE MAXIMUM TERM THAT A DEFENDANT WAS TO REMAIN INCARCERATED, AND THE
ROLE OF THE PAROLE COMMISSION WAS TO DETERMINE WHEN IN THE COURSE OF
THAT INCARCERATION THE DEFENDANT HAD BECOME SUFFICIENTLY REHABILITATED
TO BE SAFELY RETURNED TO SOCIETY. WHILE-- FOR THE REASONS STATED
PREVIOUSLY-- THE REHABILITATION MODEL IS NO LONGER THE BASIS OF THE
PAROLE RELEASE DECISION, THE THEORY ON WHICH IT IS BASED STILL PERVADES
THE EXISTING FEDERAL SENTENCING STATUTES. UNDER CURRENT LAW, IF A JUDGE
SENTENCES A DEFENDANT TO A TERM OF IMPRISONMENT THAT EXCEEDS ONE YEAR
IN LENGTH, THAT SENTENCE WILL ALWAYS RESULT IN THE PRISONER'S BEING
ELIGIBLE FOR PAROLE AFTER SERVING ONE-THIRD OF THE TERM, OR LESS IF THE
JUDGE SO SPECIFIES. IN NO CASE CAN THE JUDGE SPECIFY THAT, FOR EXAMPLE, A
DEFENDANT SHOULD SERVE TWO YEARS IN PRISON AND THEN BE RELEASED FOR A



TRANSITIONAL PERIOD OF SUPERVISION. THIS IS TRUE EVEN THOUGH LOGICALLY
THE ATTRIBUTES OF THE ENTIRE SENTENCE COULD BE SET AT THE TIME OF
SENTENCING-- THE FACTORS ROUTINELY CONSIDERED TODAY BY THE PAROLE
COMMISSION IN SETTING RELEASE DATES [FN394] RELATE ENTIRELY TO
INFORMATION KNOWN AT THE TIME OF SENTENCING. [FN395]

THE COMMITTEE IS OF THE VIEW, IN LIGHT OF THE REASONS THAT HAVE BEEN
REVIEWED PREVIOUSLY, THAT THE INDETERMINATE SENTENCE NO LONGER HAS A
ROLE TO PLAY IN THE CONTEXT OF A GUIDELINE SENTENCING SYSTEM. THE
GUIDELINE SENTENCING SYSTEM MUST TOTALLY SUPPLANT THE INDETERMINATE
SENTENCING SYSTEM IN ORDER TO BE SUCCESSFUL. ACCORDINGLY, ALL SENTENCES
TO IMPRISONMENT UNDER THE NEW SYSTEM ARE DETERMINATE.

**3299 *116 IT IS THE EXPECTATION OF THE COMMITTEE THAT DETERMINATE
SENTENCES IMPOSED UNDER THIS NEW SENTENCING SYSTEM WILL NOT, ON THE
AVERAGE, BE MATERIALLY DIFFERENT FROM THE ACTUAL TIMES NOW SPENT IN
PRISON BY SIMILAR OFFENDERS WHO HAVE COMMITTED SIMILAR OFFENSES. LOGIC
AND REASON ON THE PART OF THE SENTENCING COMMISSION, AS REVIEWED AND
ACCEPTED BY THE CONGRESS, WILL CONTROL THE LENGTH OF THE RECOMMENDED
TERMS, BUT HISTORICAL AVERAGES WILL BE EXAMINED DURING THEIR
DEVELOPMENT. [FN396] THERE WILL BE SOME LOGICAL CHANGES FROM HISTORICAL
PATTERNS, OF COURSE, AS IN THE CASE OF SERIOUS VIOLENT CRIMES OR WHITE
COLLAR OFFENSES FOR WHICH PLAINLY INADEQUATE SENTENCES HAVE BEEN
IMPOSED IN THE PAST, AND IN THE CASE OF MINOR OFFENSES FOR WHICH
GENERALLY INAPPROPRIATE TERMS OF IMPRISONMENT HAVE BEEN IMPOSED IN THE
PAST, BUT FOR THE MOST PART THE AVERAGE TIME SERVED SHOULD BE SIMILAR TO
THAT SERVED TODAY IN LIKE CASES. CERTAINLY, THE GUIDELINES WILL REMOVE
FROM THE CRIMINAL JUSTICE SYSTEM THE ARTIFICIALLY HIGH TERMS OF
IMPRISONMENT THAT ARE IMPOSED TODAY TO TAKE INTO ACCOUNT THE EFFECTS OF
THE PAROLE LAWS ON THE TIME THE DEFENDANT WILL SERVE. BOTH THE OFFENDER
AND SOCIETY WILL BENEFIT. [FN397]

SECTION 3582. IMPOSITION OF A SENTENCE OF IMPRISONMENT

1. IN GENERAL

THIS SECTION SPECIFIES THE FACTORS TO BE CONSIDERED BY A SENTENCING
JUDGE IN DETERMINING WHETHER TO IMPOSE A TERM OF IMPRISONMENT AND, IF A
TERM IS TO BE IMPOSED, THE LENGTH OF THE TERM. THE SECTION ALSO PROVIDES
THAT, IF A TERM OF IMPRISONMENT IS IMPOSED, THE JUDGE MAY RECOMMEND A
TYPE OF PRISON FACILITY SUITABLE FOR THE DEFENDANT. THE SECTION ALSO
MAKES CLEAR THAT A JUDGMENT OF CONVICTION IS FINAL EVEN THOUGH THE
SENTENCE IS PROVISIONAL IN THAT IT MAY BE MODIFIED, CORRECTED, OR
APPEALED, AND DESCRIBES THE CIRCUMSTANCES UNDER WHICH THE TERM OF
IMPRISONMENT MAY BE MODIFIED.

2. PRESENT FEDERAL LAW

AT PRESENT THERE ARE NO GENERAL FEDERAL STATUTES PRESCRIBING FACTORS
THAT A JUDGE MUST CONSIDER IN DECIDING WHETHER TO SENTENCE A DEFENDANT
TO A TERM OF IMPRISONMENT AND, IF SO, HOW LONG THAT TERM OF
IMPRISONMENT SHOULD BE.

IN ADDITION, AS NOTED BEFORE, THE SENTENCING JUDGE HAS VERY LIMITED
CONTROL UNDER CURRENT LAW OVER THE QUESTION OF HOW LONG A DEFENDANT
WILL ACTUALLY SPEND IN PRISON. THE DEFENDANT WHOSE SENTENCE IS MORE



THAN A YEAR LONG IS ELIGIBLE FOR RELEASE ON PAROLE BY OPERATION OF LAW
AFTER SERVING ONE-THIRD OF THE TERM OF IMPRISONMENT OR TEN YEARS,
WHICHEVER IS LESS, [FN398] UNLESS THE JUDGE HAS SPECIFICALLY MADE HIM
ELIGIBLE FOR PAROLE AT AN EARLIER TIME [FN399] OR IMMEDIATELY UPON
COMMENCEMENT OF SERVICE OF SENTENCE. [FN400] THE LAW *117 **3300
CONTAINS NO STATEMENT CONCERNING WHEN THE JUDGE SHOULD SPECIFY EARLY
OR IMMEDIATE ELIGIBILITY FOR PAROLE. IT ALSO DOES NOT PERMIT THE JUDGE IN
ANY CASE IN WHICH THE TERM OF IMPRISONMENT EXCEEDS ONE YEAR TO MAKE THE
DEFENDANT INELIGIBLE FOR PAROLE FOR A LONGER PERIOD THAN ONE-THIRD OF
HIS TERM OF IMPRISONMENT.

THERE ARE SEVERAL SPECIALIZED SENTENCING STATUTES THAT PROVIDE SOME
STATUTORY GUIDANCE CONCERNING THE FACTORS TO BE CONSIDERED IN
IMPOSING A SENTENCE UNDER THEIR PROVISIONS. THESE STATUTES RELATE TO
DANGEROUS SPECIAL OFFENDERS, DANGEROUS SPECIAL DRUG OFFENDERS, YOUTH
AND YOUNG ADULT OFFENDERS, AND DRUG ADDICTS.

DETAILED CRITERIA FOR A SENTENCE TO A TERM OF IMPRISONMENT LONGER THAN
THAT WHICH WOULD ORDINARILY BE PROVIDED FOR MANY FELONIES ARE PROVIDED
IN 18 U.S.C. 3575 FOR 'DANGEROUS SPECIAL OFFENDERS' AND IN 21 U.S.C. 849 FOR
'DANGEROUS SPECIAL DRUG OFFENDERS." THE CRITERIA FOR THE TWO CLASSES OF
OFFENDERS ARE PARALLEL, EXCEPT THAT THE DANGEROUS SPECIAL OFFENDER
PROVISIONS MAY APPLY TO ANY FELONY IF THE CRITERIA ARE MET, WHILE THE
DANGEROUS SPECIAL DRUG OFFENDER PROVISIONS APPLY ONLY TO FELONIES
INVOLVING CONTROLLED SUBSTANCES. IN ORDER FOR THE DANGEROUS SPECIAL
OFFENDER OR DANGEROUS SPECIAL DRUG OFFENDER SENTENCING PROVISIONS TO
APPLY TO A DEFENDANT, HE MUST BE FOUND TO BE BOTH 'DANGEROUS' AND A
'SPECIAL" OFFENDER BECAUSE HE FITS ONE OF THREE CLASSIFICATIONS SET FORTH
IN THE STATUTE. A DEFENDANT IS CONSIDERED 'DANGEROUS ' IF A PERIOD OF
CONFINEMENT FOR A FELONY THAT IS LONGER THAT THE MAXIMUM PROVIDED IN
THE STATUTE DEFINING THE FELONY 'IS REQUIRED FOR THE PROTECTION OF THE
PUBLIC FROM FURTHER CRIMINAL CONDUCT BY THE DEFENDANT." [FN40OOA]

THE DANGEROUS SPECIAL OFFENDER PROVISIONS APPLY TO AN OFFENDER WHO (1)
WAS PREVIOUSLY CONVICTED OF TWO OR MORE SEPARATE FELONIES, AND HAS
EITHER BEEN CONVICTED OF THE LAST ONE WITHIN FIVE YEARS OF THE CURRENT
OFFENSE OR BEEN RELEASED FROM PRISON, ON PAROLE OR OTHERWISE, ON ONE OF
THE OFFENSES WITHIN THE PAST FIVE YEARS; (2) COMMITTED THE CHARGED
FELONY AS PART OF A PATTERN OF CRIMINAL CONDUCT WHICH GENERATED A
SUBSTANTIAL SOURCE OF HIS INCOME AND IN WHICH HE MANIFESTED SPECIAL
SKILLS OR EXPERTISE; OR (3) COMMITTED THE FELONY AS PART OF, OR IN
FURTHERANCE OF, A CONSPIRACY WITH THREE OR MORE OTHER PERSONS IN WHICH
THE OFFENDER PLAYED OR HAD AGREED TO PLAY A LEADERSHIP ROLE, OR IN WHICH
HE USED, OR HAD AGREED TO USE, BRIBERY OR FORCE. THE CLASSIFICATIONS OF
DANGEROUS SPECIAL DRUG OFFENDERS ARE SUBSTANTIALLY THE SAME, EXCEPT
THAT THEY RELATE ONLY TO PERSONS CHARGED WITH CONTROLLED SUBSTANCES
FELONIES, AND WHERE THE CHARACTERIZATION OF THE OFFENSE IS DEPENDENT ON
PREVIOUS CONVICTIONS, THESE CONVICTIONS ARE FOR FELONIES INVOLVING
CONTROLLED SUBSTANCES. UNDER EITHER STATUTE, THE APPLICABILITY TO THE
DEFENDANT OF THE SPECIAL OFFENDER CLASSIFICATION MUST BE ESTABLISHED BY
A PREPONDERANCE OF THE INFORMATION, INCLUDING INFORMATION FROM THE
TRIAL, THE SENTENCING HEARING, AND THE PRESENTENCE REPORT.

THE FEDERAL YOUTH CORRECTIONS ACT [FN401] PROVIDES THAT A PERSON WHO IS
UNDER 22 YEARS OF AGE AT THE TIME OF CONVICTION MAY BE SENTENCED UNDER
THE ACT UNDER SPECIFIED CIRCUMSTANCES. SECTION 5010(D) OF TITLE 18
PROVIDES THAT A YOUTH OFFENDER MAY BE SENTENCED TO A REGULAR ADULT
SENTENCE IF THE COURT FINDS THAT HE "WILL NOT DERIVE *118 **3301 BENEFIT
FROM TREATMENT"' UNDER THE ACT. THIS PROVISION HAS BEEN INTERPRETED BY
THE SUPREME COURT TO REQUIRE THAT THE SENTENCING COURT CONSIDER



WHETHER TO SENTENCE A YOUTH OFFENDER PURSUANT TO THE ACT BUT NOT TO
REQUIRE THAT THE COURT STATE REASONS FOR DECIDING THAT IT WILL OR WILL
NOT IMPOSE SENTENCE UNDER THE ACT. [FN402] IF THE COURT DOES SENTENCE A
YOUTH OFFENDER UNDER THE ACT, IT MAY EITHER SENTENCE HIM TO AN
INDETERMINATE SENTENCE FOR PURPOSES OF 'TREATMENT AND SUPERVISION®
[FN403] OR, IF IT FINDS "THAT THE YOUTH OFFENDER MAY NOT BE ABLE TO DRIVE
MAXIMUM BENEFIT FROM TREATMENT * * * PRIOR TO THE EXPIRATION OF SIX
YEARS,' MAY SENTENCE HIM TO THE CUSTODY OF THE ATTORNEY GENERAL 'FOR
TREATMENT AND SUPERVISION' PURSUANT TO THE PROVISIONS OF THE FEDERAL
YOUTH CORRECTIONS ACT TO ANY 'FURTHER PERIOD THAT MAY BE AUTHORIZED BY
LAW FOR THE OFFENSE OR OFFENSES.' [FN404]

IN BOTH CASES, THE DEFENDANT IS IMMEDIATELY ELIGIBLE FOR PAROLE. [FN405]
IN THE CASE OF AN INDETERMINATE SENTENCE PURSUANT TO 18 U.S.C. 5010(B),
THE DEFENDANT MAY SPEND NO MORE THAN FOUR YEARS IN PRISON AND MUST BE
DISCHARGED UNCONDITIONALLY FROM SUPERVISION ON OR BEFORE SIX YEARS
FROM THE DATE OF HIS CONVICTION. [FN406] IF HE IS SENTENCED PURSUANT TO
18 U.S.C. 5010(C) TO A SENTENCE THAT WOULD APPLY TO A REGULAR ADULT
OFFENDER, THE DEFENDANT MUST BE RELEASED ON PAROLE AT LEAST TWO YEARS
BEFORE THE EXPIRATION OF HIS SENTENCE AND MUST BE RELEASED FROM
SUPERVISION BY THE EXPIRATION OF HIS TERM. [FN407]

IF A DEFENDANT IS A 'YOUNG ADULT OFFENDER' BETWEEN THE AGES OF 22 AND 26
AT THE TIME OF CONVICTION, THE JUDGE MAY, AFTER CONSIDERING HIS PREVIOUS
CRIMINAL RECORD AND RECORD OF JUVENILE DELINQUENCY, HIS BACKGROUND
AND CAPABILITIES, HIS PHYSICAL AND MENTAL HEALTH, AND 'SUCH OTHER
FACTORS AS MAY BE CONSIDERED PERTINENT," SENTENCE HIM PURSUANT TO THE
FEDERAL YOUTH CORRECTIONS ACT IF HE FINDS 'THAT THERE ARE REASONABLE
GROUNDS TO BELIEVE THAT THE DEFENDANT WILL BENEFIT FROM TREATMENT'
UNDER THE ACT. [FN408] UNLIKE CASES INVOLVING OFFENDERS UNDER THE AGE OF
22, [FN409] THE SENTENCING JUDGE IS NOT REQUIRED TO CONSIDER IMPOSING
SENTENCE PURSUANT TO THE FEDERAL YOUTH CORRECTIONS ACT; RATHER, THE
SENTENCING JUDGE HAS THE OPTION OF IMPOSING SENTENCE PURSUANT TO THAT
ACT IN HIS DISCRETION.

FINALLY, TITLE Il OF THE NARCOTIC ADDICT REHABILITATION ACT [FN410]
PROVIDES THAT, IF THE COURT FINDS THAT AN 'ELIGIBLE OFFENDER' [FN411] IS AN
ADDICT AND ‘IS LIKELY TO BE REHABILITATED THROUGH TREATMENT,' THE COURT
MUST SENTENCE THE DEFENDANT TO THE CUSTODY OF THE ATTORNEY GENERAL FOR
TREATMENT UNLESS THE ATTORNEY GENERAL CERTIFIES THAT *119 **3302
ADEQUATE FACILITIES AND PERSONNEL FOR SUCH TREATMENT ARE NOT AVAILABLE.
[FN412] SUCH A COMMITMENT IS FOR AN INDETERMINATE PERIOD OF UP TO TEN
YEARS, BUT NOT 'TO EXCEED THE MAXIMUM TERM OF IMPRISONMENT" APPLICABLE
TO THE OFFENSE. THE DEFENDANT MAY BE RELEASED ON PAROLE AT ANY TIME
AFTER SIX MONTHS OF TREATMENT IF THE ATTORNEY GENERAL RECOMMENDS SUCH
RELEASE TO THE BOARD OF PAROLE AND THE SURGEON GENERAL CERTIFIES 'THAT
THE OFFENDER HAS MADE SUFFICIENT PROGRESS TO WARRANT HIS CONDITIONAL
RELEASE UNDER SUPERVISION." [FN413]

3. PROVISIONS OF THE BILL, AS REPORTED

FOR THE FIRST TIME UNDER FEDERAL CRIMINAL LAW, A COURT WOULD BE
REQUIRED, PURSUANT TO SECTION 3582(A), TO CONSIDER SPECIFIED FACTORS
PRIOR TO THE IMPOSITION OF A SENTENCE OF IMPRISONMENT [FN414] IN ALL
CASES IN WHICH A DEFENDANT WAS CONVICTED OF A FEDERAL OFFENSE. THE
COURT MUST CONSIDER, TO THE EXTENT THAT THEY ARE APPLICABLE, [FN415] THE
NATURE AND CIRCUMSTANCES OF THE OFFENSE AND THE HISTORY AND
CHARACTERISTICS OF THE DEFENDANT; THE NEED FOR THE SENTENCE IMPOSED TO



PROVIDE JUST PUNISHMENT, A DETERRENT EFFECT, INCAPACITATION, AND AN
OPPORTUNITY FOR REHABILITATION; AND THE GUIDELINES AND ANY POLICY
STATEMENTS OF THE SENTENCING COMMISSION THAT ARE APPLICABLE. WHILE
JUDGES GENERALLY CONSIDER OFFENSE AND OFFENDER CHARACTERISTICS IN
DETERMINING THE TYPE AND LENGTH OF SENTENCE TO BE IMPOSED UNDER
CURRENT LAW, THE LISTING OF THE FACTORS TO BE CONSIDERED SERVES TO
FOCUS ATTENTION ON THE SPECIFIC PURPOSES OF THE SENTENCING PROCESS AND
TO ASSURE THAT ADEQUATE EMPHASIS IS GIVEN TO EACH. AGAIN, IT SHOULD BE
NOTED THAT THERE WILL BE CASES IN WHICH INCARCERATION WOULD BE
APPROPRIATE TO SERVE ONLY ONE OR TWO OF THE LISTED PURPOSES OF
SENTENCING; NEVERTHELESS, IF IMPRISONMENT IS FOUND TO BE JUSTIFIED FOR
ANY ONE OF THE PURPOSES, EXCEPT AS NOTED BELOW, ITS IMPOSITION IS
AUTHORIZED UNDER THIS SECTION. IN SUCH A CASE, WHETHER IT SHOULD BE
IMPOSED WHEN AUTHORIZED IS A QUESTION TO BE RESOLVED AFTER BALANCING
ALL THE RELEVANT CONSIDERATIONS.

SUBSECTION (A) SPECIFIES, IN LIGHT OF CURRENT KNOWLEDGE, THAT THE JUDGE
SHOULD RECOGNIZE, IN DETERMINING WHETHER TO IMPOSE A TERM OF
IMPRISONMENT, 'THAT IMPRISONMENT IS NOT AN APPROPRIATE MEANS OF
PROMOTING CORRECTION AND REHABILITATION.' THIS CAUTION CONCERNING THE
USE OF REHABILITATION AS A FACTOR TO BE CONSIDERED IN IMPOSING SENTENCE
IS TO DISCOURAGE THE EMPLOYMENT OF A TERM OF IMPRISONMENT ON THE SOLE
GROUND THAT A PRISON HAS A PROGRAM THAT MIGHT BE OF BENEFIT TO THE
PRISONER. THIS DOES NOT MEAN, OF COURSE, THAT IF A DEFENDANT IS TO BE
SENTENCED TO IMPRISONMENT FOR OTHER PURPOSES, THE AVAILABILITY OF
REHABILITATIVE PROGRAMS SHOULD NOT BE AN APPROPRIATE CONSIDERATION,
FOR EXAMPLE, IN RECOMMENDING A PARTICULAR FACILITY.

*120 **3303 THE COMMITTEE BELIEVES THAT THE GUIDELINES PROVIDE AN
APPROPRIATE MEANS FOR EMBODYING THE SAME CONSIDERATIONS WHICH ARE
CONTAINED IN CURRENT DANGEROUS SPECIAL OFFENDER STATUTES. TWO
PROVISIONS IN THE DIRECTIVES TO THE SENTENCING COMMISSION ARE DESIGNED
TO BE USED IN THEIR PLACE. FIRST, UNDER PROPOSED 28 U.S.C. 994(l), THE
SENTENCING COMMISSION IS SPECIFICALLY DIRECTED TO ASSURE THAT THE
SENTENCING GUIDELINES REQUIRE A SUBSTANTIAL TERM OF IMPRISONMENT FOR
CATEGORIES OF DEFENDANTS IN WHICH THE DEFENDANT HAS AN EXTENDED
CRIMINAL HISTORY, IS A CAREER CRIMINAL, OR IS ENGAGED IN RACKETEERING IN A
MANAGERIAL OR SUPERVISORY CAPACITY, OR COMMITTED A VIOLENT FELONY WHILE
ON RELEASE PENDING TRIAL, SENTENCE, OR APPEAL FROM ANOTHER FELONY
CHARGE OR CONVICTION. SECOND, PROPOSED 28 U.S.C. 994(H) REQUIRES THE
SENTENCING GUIDELINES TO SPECIFY A TERM OF IMPRISONMENT AT OR NEAR THE
STATUTORY MAXIMUM FOR A THIRD CONVICTION OF A FELONY THAT INVOLVES A
CRIME OF VIOLENCE OR DRUG TRAFFICKING.

THE BILL, AS REPORTED, ALSO DROPS THE SPECIAL SENTENCING PROVISIONS FOR
YOUTH OFFENDERS, YOUNG ADULT OFFENDERS, AND DRUG ADDICTS. UNDER THE
BILL, AS REPORTED, THE SENTENCING COMMISSION IS REQUIRED TO CONSIDER
WHAT IMPACT, IF ANY, SUCH CHARACTERISTICS OF THE DEFENDANT AS HIS AGE
AND HIS PHYSICAL CONDITION, INCLUDING DRUG DEPENDENCE, SHOULD HAVE ON
THE APPROPRIATE SENTENCE. [FN416] BY INCLUDING SUCH CONSIDERATIONS IN
THE FORMULATION OF SENTENCING GUIDELINES, UNIFORM TREATMENT OF THE
CHARACTERISTICS FOR ALL DEFENDANTS SIMILARLY SITUATED WILL BE PROMOTED.
IN ADDITION, THE CONVERSE SITUATION IS ALSO RECOGNIZED; THE BILL PLACES
IN 28 U.S.C. 994(J) A RECOGNITION THAT A YOUTH FIRST OFFENDER, WHO HAS NOT
COMMITTED A SERIOUS CRIME, ORDINARILY SHOULD NOT RECEIVE A SENTENCE TO
IMPRISONMENT. THE COMMITTEE BELIEVES THAT THIS APPROACH TO SUCH
FACTORS AS YOUTH IS FAR PREFERABLE TO THE APPROACH IN CURRENT LAW. WHILE
THE BUREAU OF PRISONS HAS FOUND THAT IT IS BETTER FROM THE STANDPOINT OF
BOTH PRISONERS AND THE CRIMINAL JUSTICE SYSTEM TO HAVE PRISONERS IN



DIFFERENT AGE GROUPS IN THE SAME INSTITUTION, PROVIDING SEPARATE WINGS
WITHIN AN INSTITUTION FOR YOUTHFUL OFFENDERS, SOME COURTS HAVE
RECENTLY HELD THAT THE YOUTH CORRECTIONS ACT REQUIRES THAT OFFENDERS
SENTENCED UNDER THE ACT MUST BE HOUSED IN A MANNER THAT SEPARATES THEM
ENTIRELY FROM ADULT OFFENDERS. [FN417] THE BUREAU OF PRISONS THUS
PROVIDES THREE SEPARATE INSTITUTIONS FOR THESE OFFENDERS DESPITE ITS
MISGIVINGS CONCERNING THE WISDOM OF DOING SO, BOTH BECAUSE THE LIMITED
NUMBER OF INSTITUTIONS FOR SUCH OFFENDERS CAUSES MOST OF THEM TO BE
INCARCERATED FAR FROM HOME AND BECAUSE AN INSTITUTION CONTAINING ONLY
YOUTHFUL OFFENDERS TENDS TO HAVE MORE DISCIPLINE PROBLEMS THAN ONE
WITH A VARIETY OF AGE GROUPS. [FN418] THE COMMITTEE SHARES THESE
CONCERNS AND BELIEVES THAT THESE PROVISIONS SHOULD BE DELETED. THE
DIRECTIVE TO THE SENTENCING COMMISSION CONTAINED IN PROPOSED 28 U.S.C.
994(D) TO CONSIDER THE EFFECT THAT AGE SHOULD HAVE ON SENTENCES IS
SUFFICIENT TO ASSURE SUCH SPECIALIZED TREATMENT AS IS DESIRABLE FOR THIS
CATEGORY OF OFFENDERS.

*121 **3304 SUBSECTION (B) IS ADDED TO MAKE CLEAR THAT A JUDGMENT OF
CONVICTION IS FINAL EVEN THOUGH IT INCLUDES A PROVISIONAL SENTENCE THAT
IS SUBJECT TO MODIFICATION AS DESCRIBED IN SUBSECTION (C), SUBJECT TO
CORRECTION PURSUANT TO PROPOSED 18 U.S.C. 3742, OR, IF THE SENTENCE IS
OUTSIDE THE GUIDELINES, SUBJECT TO APPEAL AND MODIFICATION PURSUANT TO
PROPOSED 18 U.S.C. 3742.

SUBSECTION (C) PROVIDES THAT A COURT MAY NOT MODIFY A SENTENCE EXCEPT
AS DESCRIBED IN THE SUBSECTION. THE SUBSECTION PROVIDES 'SAFETY VALVES'
FOR MODIFICATION OF SENTENCES IN THREE SITUATIONS.

THE FIRST 'SAFETY VALVE' APPLIES, REGARDLESS OF THE LENGTH OF SENTENCE, TO
THE UNUSUAL CASE IN WHICH THE DEFENDANT'S CIRCUMSTANCES ARE SO
CHANGED, SUCH AS BY TERMINAL ILLNESS, THAT IT WOULD BE INEQUITABLE TO
CONTINUE THE CONFINEMENT OF THE PRISONER. IN SUCH A CASE, UNDER
SUBSECTION (C)(1)(A), THE DIRECTOR OF THE BUREAU OF PRISONS COULD
PETITION THE COURT FOR A REDUCTION IN THE SENTENCE, AND THE COURT COULD
GRANT A REDUCTION IF IT FOUND THAT THE REDUCTION WAS JUSTIFIED BY
'EXTRAORDINARY AND COMPELLING REASONS' AND WAS CONSISTENT WITH
APPLICABLE POLICY STATEMENTS ISSUED BY THE SENTENCING COMMISSION.
[FN419] (SUBSECTION (C)(1)(B) SIMPLY NOTES THE AUTHORITY TO MODIFY A
SENTENCE IF MODIFICATION IS PERMITTED BY STATUTE OR BY RULE 35 OF THE
FEDERAL RULES OF CRIMINAL PROCEDURE.)

ANOTHER 'SAFETY VALVE,' SET FORTH IN SUBSECTION (C)(2), PERMITS THE COURT
TO REDUCE A TERM OF IMPRISONMENT, UPON MOTION OF THE DEFENDANT OR THE
DIRECTOR OF THE BUREAU OF PRISONS OR ON ITS OWN MOTION, IF THE TERM WAS
BASED ON A SENTENCING RANGE IN THE APPLICABLE GUIDELINE THAT WAS
LOWERED BY THE SENTENCING COMMISSION AFTER THE DEFENDANT'S SENTENCE
WAS IMPOSED AND IF SUCH A REDUCTION IS CONSISTENT WITH APPLICABLE POLICY
STATEMENTS OF THE SENTENCING COMMISSION.

THE VALUE OF THE FORMS OF 'SAFETY VALVES' CONTAINED IN THIS SUBSECTION
LIES IN THE FACT THAT THEY ASSURE THE AVAILABILITY OF SPECIFIC REVIEW AND
REDUCTION OF A TERM OF IMPRISONMENT FOR 'EXTRAORDINARY AND COMPELLING
REASONS' AND TO RESPOND TO CHANGES IN THE GUIDELINES. THE APPROACH
TAKEN KEEPS THE SENTENCING POWER IN THE JUDICIARY WHERE IT BELONGS, YET
PERMITS LATER REVIEW OF SENTENCES IN PARTICULARLY COMPELLING SITUATIONS.
SUBSECTION (D) PERMITS THE COURT TO ORDER, IN CONJUNCTION WITH A TERM OF
IMPRISONMENT, THAT A DEFENDANT CONVICTED OF A FELONY VIOLATION OF THE
LAWS RELATING TO ORGANIZED CRIME OR DRUG OFFENSES, NOT ASSOCIATE OR
COMMUNICATE WITH A SPECIFIED PERSON IF THERE IS PROBABLE CAUSE TO
BELIEVE THAT ASSOCIATION OR COMMUNICATION WITH THE PERSON IS FOR THE
PURPOSE OF CONTINUING THE DEFENDANT'S PARTICIPATION IN AN ILLEGAL



ENTERPRISE. THE ORDER MAY BE ISSUED AT THE TIME OF SENTENCING OR MAY BE
ISSUED AT A LATER DATE IF THE BUREAU OF PRISONS OR THE UNITED STATES
ATTORNEY REQUESTS. THE ORDER MAY NOT EXTEND TO ASSOCIATION OR
COMMUNICATION WITH THE DEFENDANT'S COUNSEL. THE PURPOSE OF THE
PROVISION IS TO PREVENT THE DEFENDANT FROM CONTINUING HIS ILLEGAL
ACTIVITIES FROM HIS PLACE OF CONFINEMENT. THE PROVISION IS SIMILAR IN
CONCEPT TO THE PROVISION OF SECTION 3563(B)(7) THAT PERMITS THE COURT TO
ORDER AS A CONDITION OF PROBATION OR SUPERVISED *122 **3305 RELEASE
THAT A DEFENDANT NOT ASSOCIATE UNNECESSARILY WITH A SPECIFIED PERSON.
THE PROVISION IS NOT INTENDED TO LIMIT IN ANY WAY THE CURRENT AUTHORITY
OF THE BUREAU OF PRISONS TO TAKE APPROPRIATE MEASURES TO CONTROL
SIMILAR OR RELATED ACTIVITIES ON THE PART OF PRISONERS OR OTHERWISE TO
IMPOSE REASONABLE RESTRICTIONS ON ASSOCIATION OR COMMUNICATION BY
PRISONERS. THIS ASPECT OF A SENTENCE IS NOT REFERRED TO IN THE PROVISION
RELATING TO APPELLATE REVIEW OF SENTENCE SINCE THE CONCERNS WITH
LIMITATIONS ON COMMUNICATIONS ARE CONSTITUTIONAL CONCERNS TO BE
DECIDED UNDER EXISTING LAW ON CONSTITUTIONAL GROUNDS BY THE COURTS ON
A CASE-BY-CASE BASIS.

TWO OTHER POINTS SHOULD BE NOTED IN CONJUNCTION WITH SECTION 3582.
FIRST, IN ARTICULATING FOR THE FIRST TIME A GENERAL PHILOSOPHY OF
SENTENCING-- EMBODYING THE CONCEPTS OF DETERRENCE, INCAPACITATION, JUST
PUNISHMENT, AND REHABILITATION-- THE BILL AVOIDS THE HIGHLY EMOTIONAL
PAST DEBATE OVER WHETHER OR NOT THERE SHOULD BE A GENERAL SENTENCING
PRESUMPTION EITHER IN FAVOR OF INCARCERATION OR IN FAVOR OF PROBATION.
THE APPROACH TAKEN IN THE BILL IS TO AVOID ANY GENERAL REFERENCE TO
EITHER PRESUMPTION AND, INSTEAD, RELY ON THE GENERAL PURPOSES OF
SENTENCING, LEAVING TO THE SPECIFIC GUIDELINES PROMULGATED BY THE
COMMISSION THE ISSUE OF WHETHER IMPRISONMENT IN AN INDIVIDUAL CASE IS
APPROPRIATE OR NOT. SECOND, IT IS, OF COURSE, APPARENT THAT THE GENERAL
PURPOSES OF SENTENCING, IN AND OF THEMSELVES, WILL NOT SOLVE THE
PROBLEM OF DISPARITY. OBVIOUSLY, THIS SECTION MUST BE READ IN
CONJUNCTION WITH THE SPECIFIC GUIDELINES, AND OTHER PROVISIONS OF THE
BILL, WHICH ARE DESIGNED TO DEAL WITH THE IMMEDIATE PRACTICAL PROBLEM OF
DISPARITY.

SECTION 3583. INCLUSION OF A SENTENCE OF SUPERVISED RELEASE AFTER
IMPRISONMENT

1. IN GENERAL

PROPOSED 18 U.S.C. 3583 IS A NEW SECTION THAT PERMITS THE COURT, IN
IMPOSING A TERM OF IMPRISONMENT FOR A FELONY OR A MISDEMEANOR, TO
IMPOSE AS PART OF THE SENTENCE A REQUIREMENT THAT THE DEFENDANT BE
PLACED ON A TERM OF SUPERVISED RELEASE TO BE SERVED AFTER IMPRISONMENT.

2. PRESENT FEDERAL LAW

UNDER CURRENT LAW, BOTH THE LENGTH OF TIME THAT A DEFENDANT MAY BE
SUPERVISED ON PAROLE FOLLOWING A TERM OF IMPRISONMENT AND THE LENGTH
OF TIME FOR WHICH A PAROLEE MAY BE REIMPRISONED FOLLOWING PAROLE
REVOCATION ARE DEPENDENT ON THE LENGTH OF THE ORIGINAL TERM OF
IMPRISONMENT.

UNDER 18 U.S.C. 4210(A), A PAROLEE REMAINS IN THE LEGAL CUSTODY AND UNDER



THE CONTROL OF THE ATTORNEY GENERAL UNTIL THE EXPIRATION OF THE MAXIMUM
TERM OR TERMS OF IMPRISONMENT TO WHICH HE WAS SENTENCED. THUS, THE
SMALLER PERCENTAGE OF HIS TERM OF IMPRISONMENT A PRISONER SPENDS IN
PRISON, THE LONGER HIS PERIOD OF PAROLE SUPERVISION. THE JURISDICTION OF
THE PAROLE COMMISSION MAY BE TERMINATED BY OPERATION OF LAW AT AN
EARLIER DATE UNDER 18 U.S.C. 4210(B) IF THE DEFENDANT WAS RELEASED AS IF
ON PAROLE AT THE END OF HIS TERM OF IMPRISONMENT LESS CREDIT TOWARD
GOOD TIME [FN420] AND *123 **3306 THERE ARE LESS THAN 180 DAYS OF THE
TERM OF IMPRISONMENT REMAINING. SUPERVISION MAY BE DISCONTINUED BEFORE
THE TERMINATION OF JURISDICTION IF, UPON ITS OWN MOTION OR MOTION OF THE
PAROLEE, THE PAROLE COMMISSION DETERMINES TO TERMINATE IT BEFORE THE
STATUTORY TIME. [FN421] THE PAROLE COMMISSION IS REQUIRED TO REVIEW
PERIODICALLY THE NEED FOR CONTINUED SUPERVISION, [FN422] AND MAY NOT
CONTINUE SUPERVISION FOR MORE THAN FIVE YEARS AFTER THE PAROLEE'S
RELEASE ON PAROLE UNLESS IT MAKES A FINDING AFTER A HEARING 'THAT SUCH
SUPERVISION SHOULD NOT BE TERMINATED BECAUSE THERE IS A LIKELIHOOD THAT
THE PAROLEE WILL ENGAGE IN CONDUCT VIOLATING ANY CRIMINAL LAW. [FN423]
UNDER CURRENT LAW, THE QUESTION WHETHER A DEFENDANT SENTENCED TO A
TERM OF IMPRISONMENT IN EXCESS OF ONE YEAR WILL BE SUPERVISED ON PAROLE
FOLLOWING RELEASE IS DEPENDENT ON WHETHER OR NOT THE DEFENDANT IS
RELEASED ON GOOD TIME OR ON PAROLE WITH MORE THAN 180 DAYS REMAINING
OF HIS PRISON TERM. [FN424] IT IS NOT DEPENDENT ON WHETHER THE DEFENDANT
NEEDS SUPERVISION FOLLOWING RELEASE; A DEFENDANT WHO NEEDS
SUPERVISION MAY HAVE HAD SUCH A POOR DISCIPLINARY RECORD IN PRISON THAT
HE HAS LESS THAN 180 DAYS OF GOOD TIME; A DEFENDANT WHO NEEDS NO
SUPERVISION MAY HAVE SERVED ONLY ONE-THIRD OF AN UNUSUALLY LONG
SENTENCE.

UNDER PRESENT LAW, IF A PAROLEE VIOLATES A CONDITION OF PAROLE THAT
RESULTS IN A DETERMINATION TO REVOKE PAROLE, THE REVOCATION HAS THE
EFFECT OF REQUIRING THE PAROLEE TO SERVE THE REMAINDER OF HIS ORIGINAL
TERM OF IMPRISONMENT, SUBJECT TO PERIODIC CONSIDERATION FOR RELEASE AS
REQUIRED FOR ANY PRISONER WHO IS ELIGIBLE FOR PAROLE. [FN425]

CURRENT LAW ALSO CONTAINS TWO PROVISIONS THAT RESULT IN STREET
SUPERVISION FOLLOWING CONFINEMENT OF A PERSON SENTENCED TO A PERIOD OF
CONFINEMENT OF LESS THAN A YEAR. UNDER 18 U.S.C. 3651, A DEFENDANT WHO IS
CONVICTED OF AN OFFENSE FOR WHICH THE MAXIMUM TERM OF IMPRISONMENT IS
MORE THAN SIX MONTHS MAY BE SENTENCED TO A SPLIT SENTENCE WITH NO MORE
THAN SIX MONTHS' IMPRISONMENT FOLLOWED BY PROBATION. UNDER 18 U.S.C.
4205(F), THE SENTENCING JUDGE MAY SPECIFY THAT A DEFENDANT SENTENCED TO
BETWEEN SIX MONTHS AND ONE YEAR IN PRISON WILL BE RELEASED AS IF ON
PAROLE (I.E., SUBJECT TO STREET SUPERVISION) AFTER SERVING ONE-THIRD OF
THE TERM.

3. PROVISIONS OF THE BILL, AS REPORTED

THIS SECTION PERMITS THE COURT, IN IMPOSING A TERM OF IMPRISONMENT FOR A
FELONY OR A MISDEMEANOR, TO INCLUDE AS PART OF THE SENTENCE A
REQUIREMENT THAT THE DEFENDANT SERVE A TERM OF SUPERVISED RELEASE AFTER
HE HAS SERVED THE TERM OF IMPRISONMENT. UNLIKE CURRENT PAROLE LAW, THE
QUESTION WHETHER THE DEFENDANT WILL BE SUPERVISED FOLLOWING HIS TERM
OF IMPRISONMENT IS DEPENDENT ON WHETHER THE JUDGE CONCLUDES THAT HE
NEEDS SUPERVISION, RATHER THAN ON THE QUESTION WHETHER A PARTICULAR
AMOUNT OF HIS TERM OF IMPRISONMENT REMAINS. THE TERM OF SUPERVISED
RELEASE WOULD BE A SEPARATE PART OF THE DEFENDANT'S SENTENCE, RATHER
THAN BEING THE END OF THE TERM OF IMPRISONMENT. IF THE TERM OF



SUPERVISED RELEASE IS LONGER THAN *124 **3307 RECOMMENDED IN THE
APPLICABLE SENTENCING GUIDELINES, THE DEFENDANT MAY APPEAL IT UNDER
PROPOSED SECTION 3742; IF IT IS SHORTER, THE GOVERNMENT MAY APPEAL ON
BEHALF OF THE PUBLIC.

SUBSECTION (B) SPECIFIES THE AUTHORIZED MAXIMUM TERMS OF SUPERVISED
RELEASE, WITH THE TERMS RANGING FROM A MAXIMUM OF ONE YEAR FOR A
DEFENDANT SENTENCED FOR A CLASS E FELONY OR FOR A MISDEMEANOR, TO A
TERM OF NOT MORE THAN THREE YEARS FOR A DEFENDANT RELEASED AFTER
SERVING A TERM OF IMPRISONMENT FOR A CLASS A OR B FELONY. THE LENGTH OF
THE TERM OF SUPERVISED RELEASE WILL BE DEPENDENT ON THE NEEDS OF THE
DEFENDANT FOR SUPERVISION RATHER THAN, AS IN CURRENT LAW, ON THE ALMOST
SHEER ACCIDENT OF THE AMOUNT OF TIME THAT HAPPENS TO REMAIN OF THE TERM
OF IMPRISONMENT WHEN THE DEFENDANT 1S RELEASED.

SUBSECTION (C) SPECIFIES THE FACTORS THAT THE JUDGE IS REQUIRED TO
CONSIDER IN DETERMINING WHETHER TO INCLUDE A TERM OF SUPERVISED
RELEASE AS A PART OF THE DEFENDANT'S SENTENCE, AND, IF A TERM OF
SUPERVISED RELEASE IS INCLUDED, THE LENGTH OF THE TERM. THE JUDGE IS
REQUIRED TO CONSIDER THE HISTORY AND CHARACTERISTICS OF THE DEFENDANT,
THE NATURE AND CIRCUMSTANCES OF THE OFFENSE, THE NEED FOR THE SENTENCE
TO PROTECT THE PUBLIC FROM FURTHER CRIMES OF THE DEFENDANT AND TO
PROVIDE THE DEFENDANT WITH NEEDED EDUCATIONAL OR VOCATIONAL TRAINING,
MEDICAL CARE, OR OTHER CORRECTIONAL TREATMENT IN THE MOST EFFECTIVE
MANNER, THE APPLICABLE SENTENCING GUIDELINES AND POLICY STATEMENTS, AND
THE NEED TO AVOID UNWARRANTED SENTENCING DISPARITY. THE COMMITTEE HAS
CONCLUDED THAT THE SENTENCING PURPOSES OF INCAPACITATION AND
PUNISHMENT WOULD NOT BE SERVED BY A TERM OF SUPERVISED RELEASE-- THAT
THE PRIMARY GOAL OF SUCH A TERM IS TO EASE THE DEFENDANT'S TRANSITION
INTO THE COMMUNITY AFTER THE SERVICE OF A LONG PRISON TERM FOR A
PARTICULARLY SERIOUS OFFENSE, OR TO PROVIDE REHABILITATION TO A
DEFENDANT WHO HAS SPENT A FAIRLY SHORT PERIOD IN PRISON FOR PUNISHMENT
OR OTHER PURPOSES BUT STILL NEEDS SUPERVISION AND TRAINING PROGRAMS
AFTER RELEASE.

SUBSECTION (D) DESCRIBES THE CONDITIONS THAT THE JUDGE MAY IMPOSE ON A
PERSON WHO IS PLACED ON SUPERVISED RELEASE. THE COURT IS REQUIRED TO
ORDER, AS A CONDITION OF SUPERVISED RELEASE, THAT THE DEFENDANT NOT
COMMIT ANOTHER CRIME DURING THE PERIOD OF SUPERVISION. IT MAY ALSO
ORDER ANY OF THE CONDITIONS SET FORTH AS CONDITIONS OF PROBATION IN
SECTION 3563(B)(1) THROUGH (B)(10) AND (B)(12) THROUGH (B)(19), AND ANY
OTHER CONDITION IT CONSIDERS APPROPRIATE, IF THE CONDITION IS REASONABLY
RELATED TO THE HISTORY AND CHARACTERISTICS OF THE OFFENDER AND THE
NATURE AND CIRCUMSTANCES OF THE OFFENSE, THE NEED FOR THE SENTENCE TO
PROTECT THE PUBLIC FROM FURTHER CRIMES OF THE DEFENDANT, AND THE NEED
TO PROVIDE THE DEFENDANT WITH NEEDED EDUCATIONAL OR VOCATIONAL
TRAINING, MEDICAL CARE, OR OTHER CORRECTIONAL TREATMENT. WHATEVER
CONDITIONS ARE IMPOSED MAY NOT INVOLVE A GREATER DEPRIVATION OF LIBERTY
THAN IS NECESSARY TO PROTECT THE PUBLIC AND TO PROVIDE NEEDED
REHABILITATION OR CORRECTIONS PROGRAMS, AND MUST BE CONSISTENT WITH
ANY PERTINENT POLICY STATEMENT ISSUED BY THE SENTENCING COMMISSION
PURSUANT TO 28 U.S.C. 994(A).

SUBSECTION (E) PERMITS THE COURT, AFTER CONSIDERING THE SAME FACTORS
CONSIDERED IN THE ORIGINAL IMPOSITION OF A TERM OF SUPERVISED RELEASE,
TO TERMINATE A TERM OF SUPERVISED RELEASE PREVIOUSLY ORDERED AT ANY
TIME AFTER ONE YEAR OF SUPERVISED RELEASE; OR, AFTER A HEARING, TO EXTEND
THE TERM OF SUPERVISED RELEASE (IF LESS THAN THE

HC128 *125 **3308 MAXIMUM TERM WAS ORIGINALLY IMPOSED); OR MODIFY,
REDUCE, OR ENLARGE THE CONDITIONS OF SUPERVISED RELEASE; OR TO TREAT A



VIOLATION OF A CONDITION OF A TERM OF SUPERVISED RELEASE AS CONTEMPT OF
COURT PURSUANT TO SECTION 401(3) OF TITLE 18. THE COURT IS ALSO
EMPOWERED BY SUBSECTION (E)(3) TO TREAT A VIOLATION OF A CONDITION OF A
TERM OF SUPERVISED RELEASE AS CONTEMPT OF COURT PURSUANT TO SECTION
401(E) OF THIS TITLE AND TO CARRY OUT THE APPROPRIATE CONTEMPT
PROCEEDINGS AND SANCTIONS AS SPECIFIED IN 18 U.S.C. 401. IT IS INTENDED
THAT CONTEMPT OF COURT PROCEEDINGS WILL ONLY BE USED AFTER REPEATED OR
SERIOUS VIOLATIONS OF THE CONDITIONS OF SUPERVISED RELEASE.

IN PAST CONGRESSES, THE LEGISLATIVE HISTORY OF THE SENTENCING REFORM
PROPOSAL HAS CONTEMPLATED USE OF CRIMINAL CONTEMPT AS A SANCTION FOR
VIOLATION OF CONDITIONS OF POST-RELEASE SUPERVISION. THE PROBATION
COMMITTEE OF THE JUDICIAL CONFERENCE URGED THE COMMITTEE TO EXPRESSLY
STATE THE AVAILABILITY OF THIS SANCTION IN THE LEGISLATION TO AVOID
CONFUSION, AND THE COMMITTEE HAS DONE SO.

SUBSECTION (F) REQUIRES THE COURT TO DIRECT THE PROBATION OFFICER TO
PROVIDE THE DEFENDANT WITH A CLEAR AND SPECIFIC STATEMENT OF THE
CONDITIONS OF SUPERVISED RELEASE. IN EFFECT, THE TERM OF SUPERVISED
RELEASE PROVIDED BY THE BILL, TAKES THE PLACE OF PAROLE SUPERVISION UNDER
CURRENT LAW. UNLIKE CURRENT LAW, HOWEVER, PROBATION OFFICERS WILL ONLY
BE SUPERVISING THOSE RELEASEES FROM PRISON WHO ACTUALLY NEED
SUPERVISION, AND EVERY RELEASEE WHO DOES NEED SUPERVISION WILL RECEIVE
IT. [FN426] THE TERM OF SUPERVISED RELEASE IS VERY SIMILAR TO A TERM OF
PROBATION, EXCEPT THAT IT FOLLOWS A TERM OF IMPRISONMENT AND MAY NOT BE
IMPOSED FOR PURPOSES OF PUNISHMENT OR INCAPACITATION SINCE THOSE
PURPOSES WILL HAVE BEEN SERVED TO THE EXTENT NECESSARY BY THE TERM OF
IMPRISONMENT. UNLIKE A TERM OF PROBATION, HOWEVER, THE TERM OF
SUPERVISED RELEASE IS NOT SUBJECT TO REVOCATION FOR A VIOLATION. INSTEAD,
FOR THE USUAL VIOLATIONS, THE TERM OR CONDITIONS OF SUPERVISED RELEASE
MAY BE AMENDED PURSUANT TO SUBSECTION (E). IF THE VIOLATION IS A NEW
OFFENSE, THE DEFENDANT MAY, OF COURSE, BE PROSECUTED FOR THE OFFENSE OR
HELD IN CONTEMPT OF COURT FOR VIOLATIONS OF THE COURT ORDER SETTING THE
CONDITIONS OF SUPERVISED RELEASE. THE COMMITTEE DID NOT PROVIDE FOR
REVOCATION PROCEEDINGS FOR VIOLATION OF A CONDITION OF SUPERVISED
RELEASE BECAUSE IT DOES NOT BELIEVE THAT A MINOR VIOLATION OF A
CONDITION OF SUPERVISED RELEASE SHOULD RESULT IN RESENTENCING OF THE
DEFENDANT AND BECAUSE IT BELIEVES THAT A MORE SERIOUS VIOLATION OF
COURSE, THE FACT THAT A DEFENDANT IS CHARGED WITH A NEW OFFENSE
COMMITTED WHILE HE WAS ON RELEASE WILL BE PERTINENT TO THE QUESTIONS
WHETHER THERE IS A RISK OF FLIGHT OR DANGER TO THE COMMUNITY PENDING
TRIAL AND WHAT CONDITIONS MIGHT BE IMPOSED ON HIS RELEASE.

SECTION 3584. MULTIPLE SENTENCES OF IMPRISONMENT

1. IN GENERAL

THIS SECTION PROVIDES THE RULES FOR DETERMINING THE LENGTH OF A TERM OF
IMPRISONMENT FOR A PERSON CONVICTED OF MORE THAN ONE OFFENSE. *126
**3309 IT SPECIFIES THE FACTORS TO BE CONSIDERED IN DETERMINING WHETHER
TO IMPOSE CONCURRENT OR CONSECUTIVE SENTENCES. IT FURTHER PROVIDES
THAT CONSECUTIVE SENTENCES, AND ANY PORTIONS THEREOF DURING WHICH THE
DEFENDANT IS SUBJECT TO EARLY RELEASE, SHALL BE TREATED AS A SINGLE
SENTENCE FOR ADMINISTRATIVE PURPOSES.

2. PRESENT FEDERAL LAW



THERE ARE NO PROVISIONS OF CURRENT LAW COVERING THE CONTENTS OF THIS
SECTION. [FN427] EXISTING LAW PERMITS THE IMPOSITION OF EITHER
CONCURRENT OR CONSECUTIVE SENTENCES, BUT PROVIDES THE COURTS WITH NO
STATUTORY GUIDANCE IN MAKING THE CHOICE. [FN428] TERMS OF IMPRISONMENT
IMPOSED AT THE SAME TIME ARE DEEMED TO RUN CONCURRENTLY RATHER THAN
CONSECUTIVELY IF THE SENTENCING COURT HAS NOT SPECIFIED OTHERWISE.
[FN429] EXCEEDINGLY LONG CONSECUTIVE TERMS COMMONLY ARE AVOIDED
THROUGH THE EXERCISE OF JUDICIAL RESTRAINT. A TERM OF IMPRISONMENT
IMPOSED ON A PERSON ALREADY SERVING A PRISON TERM IS DEEMED TO BE
CONCURRENT WITH THE FIRST SENTENCE IF THE FIRST SENTENCE IS FOR A FEDERAL
OFFENSE, [FN430] BUT IS USUALLY SERVED AFTER THE FIRST SENTENCE IF THAT
SENTENCE INVOLVES IMPRISONMENT FOR A STATE OR LOCAL OFFENSE. [FN431]

3. PROVISIONS OF THE BILL, AS REPORTED

PROPOSED 18 U.S.C. 3584(A) PROVIDES THAT SENTENCES TO MULTIPLE TERMS OF
IMPRISONMENT MAY, WITH ONE EXCEPTION, BE IMPOSED TO BE SERVED EITHER
CONCURRENTLY OR CONSECUTIVELY, WHETHER THEY ARE IMPOSED AT THE SAME
TIME OR ONE TERM OF IMPRISONMENT IS IMPOSED WHILE THE DEFENDANT IS
SERVING ANOTHER ONE. THE EXCEPTION IS THAT CONSECUTIVE TERMS OF
IMPRISONMENT MAY NOT, CONTRARY TO CURRENT LAW, BE IMPOSED FOR AN
OFFENSE DESCRIBED IN SECTION 1001 (CRIMINAL ATTEMPT) AND FOR AN OFFENSE
THAT WAS THE SOLE OBJECTIVE OF THE ATTEMPT. THIS LIMITATION ON
CONSECUTIVE SENTENCES FOLLOWS THE RECOMMENDATION OF THE NATIONAL
COMMISSION. [FN432] OF COURSE, IF THE ATTEMPT INVOLVED PLANS FOR A
COMPLEX PATTERN OF CRIMINAL ACTIVITY AND THE DEFENDANT WAS CONVICTED
OF ATTEMPTING, CONSPIRING, OR SOLICITING SUCH A PATTERN OF ACTIVITY, THE
FACT THAT HE WAS ALSO CONVICTED OF COMPLETING ONE OR MORE, BUT NOT ALL,
THE PLANNED OFFENSES WOULD NOT *127 **3310 PRECLUDE, UNDER THE
PROVISIONS OF SECTION 3584(A), THE IMPOSITION OF CONSECUTIVE TERMS OF
IMPRISONMENT.

THE NATIONAL COMMISSION ALSO SPECIFIED THAT TERMS SHOULD NOT BE
CONSECUTIVE IN TWO OTHER SITUATIONS: THAT IN WHICH ONE OFFENSE IS A
LESSER INCLUDED OFFENSE OF THE OTHER; AND THAT IN WHICH ONE OFFENSE
PROHIBITS THE SAME CONDUCT AS THE OTHER, WHERE ONE STATUTE DESCRIBES
THE CONDUCT GENERALLY AND ANOTHER STATUTE DESCRIBES THE CONDUCT
SPECIFICALLY. [FN433] THE COMMITTEE HAS NOT INCLUDED THE FIRST OF THESE
PROVISIONS SINCE IT GENERALLY DOES NOT FAVOR CONVICTION FOR AN OFFENSE
AND A LESSER INCLUDED OFFENSE. THE SECOND SITUATION IS COVERED IN NEW 28
U.S.C. 994(U) IN THE FORM OF GUIDANCE TO THE SENTENCING COMMISSION IN
PROMULGATING POLICY STATEMENTS FOR SENTENCING.

PROPOSED 18 U.S.C. 3584(A) ALSO CODIFIES THE RULE THAT, IF THE COURT IS
SILENT AS TO WHETHER SENTENCES TO TERMS OF IMPRISONMENT IMPOSED AT THE
SAME TIME ARE CONCURRENT OR CONSECUTIVE, THE TERMS RUN CONCURRENTLY
UNLESS A STATUTE, REQUIRES THAT THEY BE CONSECUTIVE. [FN434] IF, ON THE
OTHER HAND, MULTIPLE TERMS OF IMPRISONMENT ARE IMPOSED AT DIFFERENT
TIMES WITHOUT THE JUDGE SPECIFYING WHETHER THEY ARE TO RUN
CONCURRENTLY OR CONSECUTIVELY, THEY WILL RUN CONSECUTIVELY UNLESS THE
STATUTE SPECIFIES OTHERWISE. THIS CARRIES FORWARD CURRENT LAW WHERE
BOTH SENTENCES ARE FOR FEDERAL OFFENSES, BUT CHANGES THE LAW THAT NOW
APPLIES TO A PERSON SENTENCED FOR A FEDERAL OFFENSE WHO IS ALREADY
SERVING A TERM OF IMPRISONMENT FOR A STATE OFFENSE. [FN435]

SUBSECTION (A) IS INTENDED TO BE USED AS A RULE OF CONSTRUCTION IN THE
CASES IN WHICH THE COURT IS SILENT AS TO WHETHER SENTENCES ARE



CONSECUTIVE OR CONCURRENT, IN ORDER TO AVOID LITIGATION ON THE SUBJECT.
HOWEVER, THE COMMITTEE HOPES THAT THE COURTS WILL ATTEMPT TO AVOID THE
NEED FOR SUCH A RULE BY SPECIFYING WHETHER A SENTENCE IS TO BE SERVED
CONCURRENTLY OR CONSECUTIVELY. ORDINARILY, UNDER THE GUIDELINES SYSTEM,
IF THE COURT IS SENTENCING FOR MULTIPLE OFFENSES AT THE SAME TIME, THE
GUIDELINES WILL SPECIFY AN INCREMENTAL PENALTY BY WHICH SOME PORTION OF
THE SENTENCE FOR THE FIRST OFFENSE IS ADDED TO THE SENTENCE FOR EACH
SIMILAR OFFENSE. [FN436] THUS, FOR EXAMPLE, IF THE TERM OF IMPRISONMENT
RECOMMENDED IN THE GUIDELINES FOR ONE OFFENSE IS TWO YEARS, THE
GUIDELINES MIGHT RECOMMEND A SENTENCE OF TWO AND A HALF OR THREE YEARS
IF THE DEFENDANT WAS CONVICTED OF THREE OR FOUR SUCH OFFENSES. ON THE
OTHER HAND, IF THE DEFENDANT WAS BEING SENTENCED AT ONE TIME FOR TWO
ENTIRELY DIFFERENT OFFENSES COMMITTED AT DIFFERENT TIMES, THE JUDGE
MIGHT THINK THAT ADDING THE GUIDELINES SENTENCES FOR THE OFFENSES
TOGETHER WAS APPROPRIATE, AND SPECIFY FULLY CONSECUTIVE SENTENCES
RATHER THAN OVERLAPPING ONES. SIMILARLY, IF THE DEFENDANT WAS CONVICTED
OF ONE OFFENSE THAT WAS COMMITTED IN THE COURSE OF ANOTHER OFFENSE
(FOR EXAMPLE, MURDER COMMITTED IN THE COURSE OF A CIVIL RIGHTS
VIOLATION), THE JUDGE MIGHT WISH TO ASSURE THAT THERE WAS AT LEAST SOME
ADDITIONAL SENTENCE OVER WHAT THE SENTENCE WOULD HAVE BEEN FOR ONLY
ONE OF THE OFFENSES-- OR THE SENTENCING GUIDELINES OR POLICY STATEMENTS
*128 **3311 MIGHT RECOMMEND ADDING THE TWO SENTENCES TOGETHER IN
ORDER TO ASSURE AN APPROPRIATE SENTENCE FOR ALL THE CRIMINAL CONDUCT OF
THE DEFENDANT.

SUBSECTION (B) PROVIDES THAT IN EVALUATING WHETHER THE SENTENCES
SHOULD RUN CONCURRENTLY OR CONSECUTIVELY, THE COURT MUST CONSIDER THE
NATURE AND CIRCUMSTANCES OF THE OFFENSES AND THE HISTORY AND
CHARACTERISTICS OF THE OFFENDER, THE NEED FOR JUST PUNISHMENT,
DETERRENCE, INCAPACITATION, AND REHABILITATION, AND THE SENTENCING
GUIDELINES AND ANY PERTINENT POLICY STATEMENTS OF THE SENTENCING
COMMISSION. IT IS ANTICIPATED THAT IN CERTAIN SITUATIONS A PURPOSE OF
INCAPACITATION ALONE MIGHT WARRANT IMPOSITION OF CONSECUTIVE TERMS OF
IMPRISONMENT, WHILE IN OTHER SITUATIONS OTHER PURPOSES OF SENTENCING
MIGHT MANDATE THE IMPOSITION OF CONCURRENT TERMS. CORRESPONDINGLY,
ALTHOUGH SIMILAR OFFENSES COMMITTED IN THE COURSE OF A SINGLE CRIMINAL
EPISODE WOULD ORDINARILY BE APPROPRIATE SUBJECTS FOR CONCURRENT
SENTENCES, THERE MAY BE INSTANCES IN WHICH THE JUST PUNISHMENT PURPOSE
OF SENTENCING MIGHT REQUIRE THE IMPOSITION OF DISTINCT, SEPARATELY
IDENTIFIABLE SENTENCES FOR EACH OF THE PARTICULAR OFFENSES THE
DEFENDANT IS FOUND TO HAVE COMMITTED. MORE FREQUENTLY, PERHAPS,
MULTIPLE OFFENSES WILL RESULT IN A BASE SENTENCE FOR THE FIRST OFFENSE OR
FOR THE MOST SERIOUS OFFENSE BEING ADDED TO AN INCREMENTAL SENTENCE
FOR EACH SUBSEQUENT OFFENSE. THE SUBSECTION SIMPLY SERVES TO CALL
ATTENTION TO THE FACT THAT IN THIS SENTENCING DETERMINATION, AS IN ANY
OTHER SENTENCING DETERMINATION, THE PRINCIPAL FOCUS SHOULD BE UPON THE
PURPOSES TO BE SERVED BY THE SENTENCE, AND THAT THE SENTENCE SHOULD BE
STRUCTURED ACCORDINGLY. [FN437]

SUBSECTION (C) PROVIDES THAT CONSECUTIVE TERMS OF IMPRISONMENT SHALL BE
TREATED AS AN AGGREGATE FOR ADMINISTRATIVE PURPOSES, THUS SIMPLIFYING
ADMINISTRATION.

SECTION 3585. CALCULATION OF A TERM OF IMPRISONMENT

1. IN GENERAL



THIS SECTION PROVIDES THE METHOD OF CALCULATING THE ONSET OF A TERM OF
IMPRISONMENT AND CONTAINS PROVISIONS FOR CREDITING AN OFFENDER FOR
PRIOR CUSTODY.

2. PRESENT FEDERAL LAW

CURRENT FEDERAL LAW ON THESE SUBJECTS IS CONTAINED IN 18 U.S.C. 3568.
THAT SECTION PROVIDES THAT A TERM OF IMPRISONMENT COMMENCES ON THE
DATE THAT THE OFFENDER IS RECEIVED AT AN INSTITUTION FOR THE SERVICE OF
HIS SENTENCE OR ON THE DATE HE IS TAKEN INTO CUSTODY AWAITING
TRANSPORTATION TO THE PLACE HE IS TO SERVE HIS SENTENCE. IT FURTHER
PROVIDES THAT THE OFFENDER WILL RECEIVE CREDIT FOR ANY TIME SPENT IN
CUSTODY IN CONNECTION WITH THE OFFENSE OR ACTS FOR WHICH THE SENTENCE
WAS IMPOSED.

*129 **3312 3. PROVISIONS OF THE BILL, AS REPORTED

SUBSECTION (A) OF PROPOSED 18 U.S.C. 3585 PROVIDES THAT THE SENTENCE
COMMENCES ON THE DATE THAT THE DEFENDANT IS RECEIVED IN CUSTODY
AWAITING TRANSPORTATION TO THE FACILITY IN WHICH HE IS TO SERVE HIS
SENTENCE, OR ARRIVES VOLUNTARILY AT SUCH FACILITY. [FN438] CURRENT LAW
LANGUAGE DIFFERS FROM SUBSECTION (A) BY STATING THAT A SENTENCE BEGINS
FROM THE DATE OF RECEIPT AT A FACILITY OR, IF HE IS COMMITTED TO ONE
FACILITY TO AWAIT TRANSPORTATION TO ANOTHER FACILITY, ON THE DATE OF
RECEIPT AT THE FIRST FACILITY. THE COMMITTEE DOES NOT INTEND A DIFFERENT
RESULT BY NOT SPECIFICALLY REQUIRING THAT THE DEFENDANT BE COMMITTED TO
THE FACILITY FROM WHICH HE WILL BE TRANSPORTED.

THE COMMITTEE ALSO DOES NOT INTEND THAT THIS PROVISION BE READ TO BAR
CONCURRENT FEDERAL AND STATE SENTENCES FOR A DEFENDANT WHO IS SERVING
A STATE SENTENCE AT THE TIME HE RECEIVES A FEDERAL SENTENCE. [FN439] IT
SHOULD BE POSSIBLE FOR THE BUREAU OF PRISONS TO USE ITS AUTHORITY TO
CONTRACT WITH STATE FACILITIES TO MAKE EQUITABLE ARRANGEMENTS FOR A
DEFENDANT TO CONTINUE TO RESIDE IN THE STATE FACILITY WHILE SERVING PART
OF HIS FEDERAL SENTENCE.

SUBSECTION (B) PROVIDES THAT THE DEFENDANT WILL RECEIVE CREDIT TOWARDS
THE SENTENCE OF IMPRISONMENT FOR ANY TIME HE HAS SPENT IN OFFICIAL
CUSTODY PRIOR TO THE DATE THE SENTENCE WAS IMPOSED WHERE THE CUSTODY
WAS A RESULT OF THE SAME OFFENSE FOR WHICH THE SENTENCE WAS IMPOSED OR
WAS A RESULT OF A SEPARATE CHARGE FOR WHICH HE WAS ARRESTED AFTER THE
COMMISSION OF THE CURRENT OFFENSE. NO CREDIT WOULD BE GIVEN IF SUCH
TIME HAD ALREADY BEEN CREDITED TOWARD THE SERVICE OF ANOTHER SENTENCE.

SECTION 3586. IMPLEMENTATION OF A SENTENCE OF IMPRISONMENT

THIS SECTION CALLS ATTENTION TO THE IMPRISONMENT PROVISIONS IN
SUBCHAPTER C OF CHAPTER 229, AND TO PROVISIONS IN SUBCHAPTER A OF
CHAPTER 229 RELATING TO TERMS OF SUPERVISED RELEASE, TO FACILITATE
APPROPRIATE REFERENCE TO THE PORTIONS OF THE BILL THAT CONTROL THE
GENERAL ADMINISTRATION OF IMPRISONMENT AND RELEASE MATTERS.

CHAPTER 229-- POST-SENTENCE ADMINISTRATION



PROPOSED CHAPTER 229 OF TITLE 18, U.S.C. CONSISTS OF THREE SUBCHAPTERS
WHICH COVER THE ADMINISTRATION OF THE VARIOUS TYPES OF SENTENCES
IMPOSED UNDER PROPOSED CHAPTER 227. SUBCHAPTER A PROVIDES FOR THE
APPOINTMENT OF PROBATION OFFICERS AND SETS FORTH THEIR DUTIES. IN
ADDITION, IT PROVIDES FOR SPECIAL PROBATION AND RECORD EXPUNGEMENT
PROCEDURES FOR DRUG POSSESSION OFFENSES. SUBCHAPTER B COVERS THE
PAYMENT AND COLLECTION OF FINES WHICH MAY BE IMPOSED UNDER SUBCHAPTER
C OF CHAPTER 227. SUBCHAPTER C OF CHAPTER 229, SETS FORTH THE PROCEDURES
FOR SENTENCES TO PRISON TERMS.

*130 **3313 SUBCHAPTER A-- PROBATION

(SECTIONS 3601-3607)

THIS SUBCHAPTER CONTAINS THE PROVISIONS FOR IMPLEMENTATION OF A
SENTENCE TO PROBATION PURSUANT TO PROPOSED SUBCHAPTER B OF CHAPTER
227, THE PLACEMENT OF JUVENILE DELINQUENTS ON PROBATION PURSUANT TO
EXISTING CHAPTER 403, AND THE PLACEMENT OF AN INDIVIDUAL ON SUPERVISED
RELEASE PURSUANT TO PROPOSED 18 U.S.C. 3583. THE SUBCHAPTER, FOR THE
MOST PART, CARRIES FORWARD CURRENT LAW CONCERNING THE APPOINTMENT OF
PROBATION OFFICERS BY THE COURTS AND THE POWERS AND DUTIES OF
PROBATION OFFICERS.

SECTION 3601. SUPERVISION OF PROBATION

PROPOSED 18 U.S.C. 3601 REQUIRES THAT A PERSON SENTENCED TO A TERM OF
PROBATION UNDER PROPOSED SUBCHAPTER B OF CHAPTER 227, BE SUPERVISED BY
A PROBATION OFFICER TO THE DEGREE WARRANTED BY THE CONDITIONS SPECIFIED
BY THE SENTENCING COURT. CURRENT LAW DOES NOT TREAT PROBATION AS A
SENTENCE, BUT RATHER TREATS IT AS A SUSPENSION OF THE EXECUTION OR
IMPOSITION OF SENTENCE. [FN440] WHILE IT CONTAINS NO GENERAL
REQUIREMENT OF PROBATION SUPERVISION, BY REQUIRING THAT PROBATION
OFFICERS REPORT TO THE COURTS ON THE CONDUCT OF PROBATIONERS, [FN441] IT
DOES ASSUME THAT PROBATIONERS WILL BE SUPERVISED.

WHILE CURRENT LAW PERMITS A JUVENILE DELINQUENT TO BE PLACED ON
PROBATION, [FN442] IT DOES NOT SPECIFICALLY PROVIDE THAT PROBATION
OFFICERS AND THE COURTS HAVE THE SAME DUTIES AS TO JUVENILE
PROBATIONERS AS THEY HAVE AS TO ADULT PROBATIONERS.

UNDER THIS SECTION, PROBATION OFFICERS WILL ALSO SUPERVISE THOSE
PRISONERS WHO ARE CONDITIONALLY RELEASED FROM PRISON UNDER 18 U.S.C.
3655. WHILE CURRENT LAW REFERS TO THESE RELEASEES AS PAROLEES, RATHER
THAN AS PERSONS RELEASED ON SUPERVISED RELEASE, THE ROLE OF THE
PROBATION OFFICER IN SUPERVISING THE RELEASEE WILL REMAIN THE SAME AS
UNDER CURRENT LAW.

SECTION 3602. APPOINTMENT OF PROBATION OFFICERS

PROPOSED 18 U.S.C. 3602 IS LARGELY DERIVED FROM 18 U.S.C. 3654. SUBSECTION
(A) REQUIRES EACH DISTRICT COURT OF THE UNITED STATES TO APPOINT SUITABLE
AND QUALIFIED PERSONS TO SERVE WITH OR WITHOUT COMPENSATION AS
PROBATION OFFICERS UNDER THE DIRECTION OF THE COURT. THOSE APPOINTED
WITH COMPENSATION ARE REMOVABLE BY THE COURT FOR CAUSE, RATHER THAN



REMOVABLE AT THE DISCRETION OF THE COURT. THIS IS A CHANGE FROM EXISTING
LAWS, WHICH WAS MADE UPON THE RECOMMENDATION OF THE PROBATION
COMMITTEE OF THE JUDICIAL CONFERENCE. VOLUNTEERS SERVING WITHOUT
COMPENSATION REMAIN SUBJECT TO REMOVAL AT THE DISCRETION OF THE COURT.
THE REQUIREMENT THAT PROBATION OFFICERS BE APPOINTED IS ALSO NEW. UNDER
EXISTING LAW, THE COURT IS AUTHORIZED, *131 **3314 RATHER THAN
REQUIRED, TO APPOINT PROBATION OFFICERS SINCE THE ORIGINAL REASON FOR
ENACTING PROBATION LEGISLATION WAS TO GRANT THE COURTS THE POWER TO
SUSPEND SENTENCES AND APPOINT PROBATION OFFICERS, A PROCEDURE WHICH
THE COURTS HAD SOUGHT TO EXERCISE WITHOUT SPECIFIC AUTHORITY. [FN443]
EXISTING LAW PROVIDES THAT PROBATION OFFICERS BE 'SUITABLE' BUT DOES NOT
INCLUDE THE REQUIREMENT THAT THEY BE 'QUALIFIED' BY TRAINING OR
BACKGROUND TO BE PROBATION OFFICERS. GIVEN THE BILL'S ENCOURAGEMENT OF
THE USE OF INNOVATIVE CONDITIONS OF PROBATION TO MEET THE PURPOSES OF
SENTENCING, DIFFERENT SORTS OF QUALIFIED PROBATION OFFICERS SHOULD BE
AVAILABLE TO THE COURTS. THE EFFECTIVE SUPERVISION OF A CONVICTED LOAN-
SHARK, UNION, FORGER, OR BROKERAGE HOUSE, FOR EXAMPLE, WOULD REQUIRE
QUITE DIFFERENT QUALIFICATIONS. SOME OF THESE QUALIFICATIONS MIGHT BE
FOUND AMONG PROBATION OFFICER 'SPECIALISTS' (WHO MIGHT BE MADE
AVAILABLE, AS THE NEED AROSE, TO ANY OF SEVERAL COURTS); OTHERS MIGHT BE
NEEDED SO RARELY AS TO WARRANT ONLY OCCASIONAL SPECIAL APPOINTMENTS
FROM THE REQUISITE PROFESSION TO SUPERVISE THE FEW CASES IN WHICH SUCH
TALENTS WOULD BE HELPFUL.

EXISTING LAW ALSO PROVIDES THAT PROBATION OFFICERS SERVE WITHOUT
COMPENSATION EXCEPT WHEN IT APPEARS THAT THE 'NEEDS OF THE SERVICE'
REQUIRE COMPENSATION. THIS PROVISION HAS BEEN DROPPED AS OUTMODED IN
RECOGNITION OF THE IMPORTANCE OF A QUALIFIED PROFESSIONAL PROBATION
SYSTEM. OF COURSE, THE COURTS MAY CONTINUE TO USE THE SERVICES OF
QUALIFIED VOLUNTEERS.

PROPOSED 18 U.S.C. 3602(B) CARRIES FORWARD THE EXISTING PROVISION
CONCERNING THE ORDER OF APPOINTMENT OF A PROBATION OFFICER.
SUBSECTION (C) CARRIES FORWARD THE EXISTING PROVISION PERMITTING
DESIGNATION OF A CHIEF PROBATION OFFICER BY THE COURT TO DIRECT THE
WORK OF ALL PROBATION OFFICERS SERVING WITHIN THE JUDICIAL DISTRICT. THE
PROVISION HAS BEEN AMENDED FROM CURRENT LAW TO MAKE CLEAR THAT EACH
JUDICIAL DISTRICT HAS ONLY ONE CHIEF PROBATION OFFICER EVEN IF THE
DISTRICT HAS MORE THAN ONE DIVISION OR PLACE OF HOLDING COURT.

SECTION 3603. DUTIES OF PROBATION OFFICERS

PROPOSED 18 U.S.C. 3603 CARRIES FORWARD THE PROVISIONS OF 18 U.S.C. 3655
RELATING TO THE DUTIES OF PROBATION OFFICERS WITH RESPECT TO SUPERVISION
OF PROBATIONERS AND THE KEEPING OF RECORDS AND MAKING OF REPORTS, BUT
MODIFIES THE PROVISIONS TO INCLUDE PERSONS RELEASED ON SUPERVISED
RELEASE FOLLOWING A TERM OF IMPRISONMENT PURSUANT TO SECTION 3583. THE
SECTION ALSO ADDS A NUMBER OF SPECIFIC REQUIREMENTS NOT FOUND IN
CURRENT LAW, INCLUDING THE REQUIREMENTS THAT THE PROBATION OFFICER BE
RESPONSIBLE FOR SUPERVISION OF ANY PROBATIONER OR PERSON ON SUPERVISED
RELEASE KNOWN TO BE WITHIN THE JUDICIAL DISTRICT (IN ORDER TO CLARIFY
SUPERVISED AUTHORITY OVER PROBATIONERS AND PERSONS ON SUPERVISED
RELEASE TRANSFERRED INTO HIS DISTRICT OR TEMPORARILY PRESENT IN THE
DISTRICT), AND THAT, WHEN REQUESTED, HE SUPERVISE AND FURNISH
INFORMATION ABOUT PERSONS ON WORK RELEASE, FURLOUGH, OR OTHER
AUTHORIZED RELEASE OR IN PRE-RELEASE CUSTODY PURSUANT TO SECTION
3642(C). THE CURRENT LAW PROVISIONS REQUIRING PROBATION OFFICERS TO KEEP



RECORDS OF MONEY RECEIVED FROM PROBATIONERS HAVE BEEN DROPPED AS
UNNECESSARY SINCE IT IS NOT THE RESPONSIBILITY *132 **3315 OF THE
PROBATION OFFICER TO PERFORM SUCH FUNCTIONS AS COLLECTING FINES
IMPOSED BY THE COURTS.

SECTION 3604. TRANSPORTATION OF A PROBATIONER

THIS SECTION CARRIES FORWARD THE PROVISIONS OF 18 U.S.C. 4283 PERMITTING
A COURT TO ORDER A UNITED STATES MARSHAL TO FURNISH TRANSPORTATION TO
A PERSON PLACED ON PROBATION TO THE PLACE WHERE HE IS REQUIRED TO GO AS
A CONDITION OF PROBATION. UNDER EXISTING LAW, THE COURT ALSO MAY ORDER
SUBSISTENCE EXPENSES FOR THE PROBATIONER WHILE TRAVELING TO HIS
DESTINATION, NOT TO EXCEED THIRTY DOLLARS. SECTION 3604 DOES NOT SPECIFY
A LIMITATION ON THE AMOUNT OF SUBSISTENCE WHICH COULD BE PAID, BUT
WOULD PERMIT THE ATTORNEY GENERAL TO PRESCRIBE REASONABLE SUBSISTENCE
PAYMENTS.

SECTION 3605. TRANSFER OF JURISDICTION OVER A PROBATIONER

PROPOSED 18 U.S.C. 3605, RELATING TO TRANSFER OF JURISDICTION OVER A
PROBATIONER OR PERSON ON SUPERVISED RELEASE FROM ONE COURT TO
ANOTHER, IS DERIVED FROM 18 U.S.C. 3653. BOTH CURRENT LAW AND SECTION
3605 REQUIRE THE CONCURRENCE OF THE COURT RECEIVING JURISDICTION OF A
PROBATIONER IN THE TRANSFER OF JURISDICTION. SECTION 3605 EXPANDS
CURRENT LAW TO COVER PERSONS ON SUPERVISED RELEASE AND PROVIDES THAT
THE TRANSFER OF A PROBATIONER OR PERSON ON SUPERVISED RELEASE TO
ANOTHER DISTRICT MAY BE MADE EITHER AS A CONDITION OF PROBATION OR
SUPERVISED RELEASE OR WITH THE PERMISSION OF THE COURT, WHILE 18 U.S.C.
3653 PROVIDES FOR TRANSFER OF A PROBATIONER 'FROM THE DISTRICT IN WHICH
HE 1S BEING SUPERVISED." THE ABILITY OF THE SENTENCING JUDGE TO PROVIDE
THAT THE DEFENDANT MOVE OR GO TO ANOTHER DISTRICT AS A CONDITION OF
PROBATION OR SUPERVISED RELEASE [FN444] COULD PROVE TO BE A VERY USEFUL
ASPECT OF AN EFFECTIVE SENTENCE TO A TERM OF PROBATION. IT COULD BE USED
IN CONJUNCTION WITH A CONDITION TO WORK AT PARTICULAR EMPLOYMENT OR
PURSUE A PARTICULAR COURSE OF STUDY. [FN445] PERHAPS MOST IMPORTANT, IT
COULD PROVIDE THE JUDGE WITH AN ALTERNATIVE TO A TERM OF IMPRISONMENT
IN THE SITUATION WHERE THAT WOULD OTHERWISE BE THE ONLY ALTERNATIVE TO
RETURNING THE DEFENDANT TO AN ENVIRONMENT IN WHICH THERE WOULD BE AN
UNACCEPTABLE RISK THAT HE MIGHT COMMIT ANOTHER OFFENSE.

SECTION 3605 WOULD ALSO PERMIT A COURT TO WHICH JURISDICTION OVER A
PROBATIONER OR PERSON ON SUPERVISED RELEASE WAS TRANSFERRED TO
EXERCISE ALL THE POWERS OVER THE PROBATIONER OR RELEASEE THAT ARE
PERMITTED BY THIS SUBCHAPTER OR PROPOSED SUBCHAPTER B OF CHAPTER 227.
UNDER 18 U.S.C. 3653, THE COURT TO WHICH JURISDICTION WAS TRANSFERRED
COULD NOT CHANGE THE PERIOD OF PROBATION WITHOUT CONSENT OF THE
SENTENCING COURT. THE COMMITTEE BELIEVES THAT IT IS UNNECESSARY TO
RETAIN THE SENTENCING COURT'S RESTRICTION SINCE THE NEW COURT WILL BE IN
A BETTER POSITION TO KNOW WHETHER A CHANGE IN THE TERM OF PROBATION IS
JUSTIFIED. IN ADDITION, THE CHANGE SHOULD RESULT IN SIMPLIFYING
SENTENCING ON NEW CHARGES, BY PERMITTING THE TRANSFER OF JURISDICTION
OVER THE PROBATIONER OR RELEASE TO THE DISTRICT IN WHICH THE NEW
CHARGES HAVE BEEN FILED SO THAT THE SENTENCING JUDGE *133 **3316 MAY
ADJUST THE TERM OF PROBATION OR SUPERVISED RELEASE AS NEEDED TO SERVE
THE PURPOSE OF SENTENCING ON THE NEW CHARGE.



SECTION 3606. ARREST AND RETURN OF A PROBATIONER

PROPOSED 18 U.S.C. 3606 CONTINUES THE PROVISIONS OF 18 U.S.C. 3653 WHICH
AUTHORIZE THE ARREST AND RETURN OF A PROBATIONER TO THE COURT HAVING
JURISDICTION OVER HIM WHEN THERE HAS BEEN A VIOLATION OF A CONDITION OF
PROBATION, AND EXPANDS THE PROVISION TO REFER TO PERSONS ON SUPERVISED
RELEASE PURSUANT TO SECTION 3583. THE COMMITTEE INTENDS THAT ANY
PROBATIONER ARRESTED FOR VIOLATION OF A CONDITION OF PROBATION BE
RETURNED TO THE DISTRICT IN WHICH HE IS BEING SUPERVISED EVEN IF THE
ARREST IS IN A DIFFERENT DISTRICT.

A PROBATION OFFICER MAY MAKE THE ARREST, WITH OR WITHOUT A WARRANT,
WHEREVER THE PROBATIONER OR RELEASEE IS FOUND. AN ARREST WARRANT FOR
VIOLATION OF RELEASE CONDITIONS MAY BE ISSUED BY THE COURT HAVING
SUPERVISION OVER THE INDIVIDUAL, OR IF NONE, BY THE COURT WHICH LAST HAD
SUPERVISION OVER HIM. EITHER A PROBATION OFFICER OR A UNITED STATES
MARSHAL MAY EXECUTE THIS WARRANT WHEREVER THE PROBATIONER OR RELEASEE
IS FOUND. THE PROVISIONS OF 18 U.S.C. 3653 CONCERNING REVOCATION OF
PROBATION AND REIMPOSITION OF SENTENCE FOR PROBATION VIOLATIONS ARE
COVERED IN RULE 32.1 OF THE FEDERAL RULES OF CRIMINAL PROCEDURE AND IN
SECTION 3565. AS DISCUSSED IN CONNECTION WITH SECTION 3583, THE BILL
CONTAINS NO SPECIFIC PROVISIONS CONCERNING REVOCATION OF A TERM OF
POST-RELEASE SUPERVISION, BUT INSTEAD RELIES ON OTHER REMEDIES,
INCLUDING MODIFICATION OF CONDITIONS AND THE USE OF THE COURT'S
CONTEMPT POWERS, TO ENFORCE THE CONDITIONS.

SECTION 2607. SPECIAL PROBATION AND EXPUNGEMENT PROCEDURES FOR DRUG
POSSESSORS

PROPOSED 18 U.S.C. 3607 CARRIES FORWARD THE PROVISIONS OF 21 U.S.C. 844(B)
RELATING TO SPECIAL PROBATION WITHOUT ENTRY OF JUDGMENT FOR FIRST
OFFENDERS FOUND GUILTY OF VIOLATING SECTION 404 OF THE CONTROLLED
SUBSTANCES ACT (21 U.S.C. 844) IF THERE HAS BEEN NO PREVIOUS CONVICTION
OF AN OFFENSE UNDER A FEDERAL OR STATE LAW RELATING TO CONTROLLED
SUBSTANCES. THE SECTION ALSO PERMITS EXPUNGEMENT OF RECORDS FOR
PERSONS PLACED ON PROBATION UNDER THE SECTION IF THEY WERE UNDER THE
AGE OF TWENTY-ONE AT THE TIME OF THE OFFENSE AND DID NOT VIOLATE A
CONDITION OF PROBATION.

SUBCHAPTER B-- FINES

(SECTIONS 3611-3613)

THIS SUBCHAPTER IS DESIGNED TO INCREASE THE EFFICIENCY WITH WHICH THE
GOVERNMENT COLLECTS FINES ASSESSED AGAINST CRIMINAL DEFENDANTS.
[FN446] PRESENT LAW, 18 U.S.C. 3565, PROVIDES THAT CRIMINAL FINE JUDGMENTS
'MAY BE ENFORCED BY EXECUTION AGAINST THE PROPERTY OF THE DEFENDANT IN
LIKE MANNER AS JUDGMENTS IN CIVIL CASES.' THUS, THE FEDERAL GOVERNMENT IS
GREATLY CONFINED BY STATE LAW AND MUST LITIGATE IN ORDER TO COLLECT A
FINE FROM AN UNCOOPERATIVE DEFENDANT. THESE RELATIVELY CUMBERSOME
PROCEDURES HAVE RESULTED IN COLLECTION *134 **3317 BY THE UNITED
STATES IN RECENT YEARS OF ONLY 60 TO 70 PERCENT OF THE AMOUNT OF FINES
IMPOSED. THE CONSEQUENT AWARENESS BY CRIMINAL DEFENDANTS THAT THEY
MAY BE ABLE TO AVOID PAYING FINES WITH RELATIVE IMPUNITY BODES ILL FOR



RESPECT FOR THE LAW.

THIS SUBCHAPTER ATTEMPTS TO REMEDY THIS SITUATION BY TREATING CRIMINAL
FINE JUDGMENTS LIKE TAX LIENS FOR COLLECTION PURPOSES, THEREBY MAKING
AVAILABLE TO THE ATTORNEY GENERAL SUMMARY COLLECTION PROCEDURES
SIMILAR TO THOSE USED BY THE INTERNAL REVENUE SERVICE. FOREMOST AMONG
THESE IS THE POWER TO ADMINISTRATIVELY LEVY AGAINST THE PROPERTY OF THE
DEFENDANT, WHICH PRECLUDES DISPOSITION OF THE PROPERTY TO AVOID
PAYMENT AND PERMITS REALIZATION OF THE AMOUNT OF THE FINE WITHOUT
LITIGATION.

SECTION 3611. PAYMENT OF A FINE

PROPOSED 18 U.S.C. 3611 PROVIDES FOR THE PAYMENT OF A FINE IMPOSED UNDER
PROPOSED SUBCHAPTER C OF CHAPTER 227 TO THE CLERK OF THE SENTENCING
COURT TO BE FORWARDED TO THE UNITED STATES TREASURY.

THE SECTION REQUIRES EITHER IMMEDIATE PAYMENT OR PAYMENT BY THE TIME
AND METHOD SPECIFIED BY THE SENTENCING COURT. THIS LATTER PROVISION IS IN
RECOGNITION OF THE AUTHORIZATION GRANTED THE COURT BY PROPOSED 18
U.S.C. 3572(D) TO PERMIT PAYMENT OF A FINE WITHIN A SPECIFIED PERIOD OF
TIME OR IN SPECIFIED INSTALLMENTS.

SECTION 3612. COLLECTION OF AN UNPAID FINE

PROPOSED 18 U.S.C. 3612 REQUIRES THE SENTENCING COURT, WHENEVER A FINE
IS IMPOSED, TO PROVIDE THE ATTORNEY GENERAL WITH CERTAIN CERTIFIED
INFORMATION. THE ATTORNEY GENERAL IS THEN MADE RESPONSIBLE FOR THE
COLLECTION OF THE FINE SHOULD IT NOT BE PAID AT THE TIME REQUIRED. THIS
RETAINS THE BASIC CURRENT LAW PROVISION THAT VESTS THE DUTY OF
COLLECTING FINES IN THE ATTORNEY GENERAL.

IN THE CASE OF ALL FINES IMPOSED, SUBSECTION (A) REQUIRES THE DISTRICT
COURT THAT IMPOSES SENTENCE TO CERTIFY TO THE ATTORNEY GENERAL
SPECIFIED INFORMATION ABOUT THE DEFENDANT AND THE FINE, MOST OF WHICH
IS IDENTIFICATION INFORMATION AND INFORMATION RELATING TO THE CASE IN
WHICH THE FINE IS IMPOSED AND TO THE FINE ITSELF. THE COURT IS ALSO
REQUIRED TO CERTIFY ANY SUBSEQUENT REMISSION OR MODIFICATION OF THE
FINE, AND TO NOTIFY THE ATTORNEY GENERAL OF ANY PAYMENTS THAT THE COURT
RECEIVES WITH RESPECT TO PREVIOUSLY CERTIFIED FINES.

THIS PROVISION, PLACING RESPONSIBILITY ON THE CLERK OF THE DISTRICT
COURT, SHOULD IMPROVE THE NOTIFICATION PROCESS AND THUS BETTER INSURE
THAT ALL FINE- DEBTORS ARE BROUGHT TO THE ATTENTION OF THE ENFORCING
AUTHORITIES IN THE DEPARTMENT OF JUSTICE. AT THE PRESENT TIME, THERE IS NO
STANDARDIZED PROCEDURE FOR NOTIFICATION OF THE UNITED STATES ATTORNEY.
RATHER, HE RECEIVES NOTIFICATION OF FINES AND PAYMENT DIFFICULTIES
THROUGH A NUMBER OF METHODS, WHICH INCREASES THE CHANCE OF
ADMINISTRATIVE OVERSIGHT OF A FAILURE TO PAY. BY CENTRALIZING THE
RESPONSIBILITY FOR NOTIFICATION IN THE DISTRICT COURT, SECTION 3612
LESSENS THIS CHANCE.

SUBSECTION (B) PLACES THE RESPONSIBILITY FOR COLLECTING AND ENFORCING
CRIMINAL FINES WITH THE ATTORNEY GENERAL. SINCE THIS RESPONSIBILITY IS
CURRENTLY CENTERED IN THE CRIMINAL DIVISION OF THE DEPARTMENT OF JUSTICE
AND *135 **3318 NO CHANGE IN EXISTING LAW. RATHER THAN SHIFTING THE
BURDEN OF ENFORCEMENT (E.G., TO THE INTERNAL REVENUE SERVICE), THE
COMMITTEE HAS ELECTED TO EXPAND THE ENFORCEMENT POWERS OF THE JUSTICE
DEPARTMENT IN ORDER TO STRENGTHEN THE GOVERNMENT'S COLLECTION EFFORT.



SECTION 3613. LIEN PROVISIONS FOR SATISFACTION OF AN UNPAID FINE

1. IN GENERAL

PROPOSED 18 U.S.C. 3613 ESTABLISHES THE PROCEDURE BY WHICH THE ATTORNEY
GENERAL IS TO MAKE COLLECTION OF UNPAID FINES. THIS SECTION SIGNIFICANTLY
IMPROVES CURRENT PRACTICES BY PROVIDING A FEDERAL COLLECTION PROCEDURE
INDEPENDENT OF STATE LAWS AND PATTERNED ON THE COLLECTION PROCEDURES

UTILIZED SO SUCCESSFULLY OVER THE YEARS BY THE INTERNAL REVENUE SERVICE.

2. PRESENT FEDERAL LAW

THE PRIMARY METHOD OF ENFORCEMENT CURRENTLY USED BY THE FEDERAL
GOVERNMENT IS EXECUTION OF A JUDGMENT, EITHER AGAINST INCOME
(GARNISHMENT)OR AGAINST REAL OR PERSONAL PROPERTY. WRITS OF EXECUTION
ARE ISSUED BY THE DISTRICT COURT AND ENDORSED BY THE UNITED STATES
MARSHAL. IN THE CASE OF INCOME EXECUTIONS, THE PROCEDURES ARE DICTATED
BY THE LAW OF THE STATE IN WHICH THE FEDERAL COURT SITS. WHERE EXECUTION
IS TO BE MADE AGAINST PROPERTY, THE PROCEDURE TO BE FOLLOWED IS THAT
DETAILED IN 28 U.S.C. 2001-2007; STATE LAW MAY ALSO BE USED. IN EITHER CASE,
HOWEVER, STATE LAW PRESCRIBES HOW MUCH INCOME MAY BE GARNISHED AND
THE CLASSES OF PROPERTY (E.G., HOMESTEAD) THAT ARE EXEMPT FROM FEDERAL
EXECUTION.

CRIMINAL FINE JUDGMENTS ARE LIENS ON PROPERTY IN THE STATE TO THE SAME
EXTENT AS A JUDGMENT OF A COURT OF GENERAL JURISDICTION IN THE STATE IS A
LIEN. THEY MAY ALSO BE PERFECTED AS LIENS UNDER STATE LAW, IF THE LAW OF
THE STATE IN WHICH THE DISTRICT COURT SITS PERMITS PERFECTION OF A LIEN
BASED ON A FEDERAL JUDGMENT IN THE SAME MANNER AS PROVIDED FOR
JUDGMENTS IN THE STATE COURTS. [FN447] BECAUSE OF STATE EXEMPTION LAWS,
OTHER PERFECTED LIENS, AND UNCLEAR TITLE TO THE PROPERTY, ENFORCEMENT OF
A FEDERAL LIEN (WHICH UNDER MOST STATE LAWS IS CONFINED TO REAL ESTATE)
BY FORECLOSURE AND SALE IS USUALLY NOT A REALISTIC POSSIBILITY. THE
COMMITTEE REGARDS THE LIEN AS A PROTECTIVE FIRST STEP, SINCE IT DOES HELP
INSURE THE SATISFACTION OF THE DEBT SHOULD THE DEFENDANT-DEBTOR WISH
TO TRANSFER THE PROPERTY.

THE LAWS OF SEVERAL STATES ALLOW A JUDGMENT CREDITOR (IN THE CASE OF A
CRIMINAL FINE, THE UNITED STATES GOVERNMENT) TO OBTAIN AN ORDER
COMPELLING THE JUDGMENT DEBTOR (THE DEFENDANT) TO MAKE SPECIFIED
INSTALLMENT PAYMENTS WHERE IT IS SHOWN THAT HE IS RECEIVING OR WILL
RECEIVE MONEY FROM ANY SOURCE. THIS ORDER IS CALLED AN INSTALLMENT
PAYMENT ORDER AND RESULTS FROM A FEDERAL DISTRICT COURT HEARING
SOUGHT BY THE UNITED STATES. NOTICE MUST BE GIVEN TO THE JUDGMENT
DEBTOR SO THAT HE MAY APPEAR AND CONTEST THE MOTION.

FINALLY, RULE 69(A) OF THE FEDERAL RULES OF CIVIL PROCEDURE STATES IN PART
THAT:

IN AID OF THE JUDGMENT OR EXECUTION, THE JUDGMENT CREDITOR . . . MAY
OBTAIN DISCOVERY FROM ANY PERSON, INCLUDING *136 **3319 THE JUDGMENT
DEBTOR, IN THE MANNER PROVIDED IN THESE RULES OR IN THE MANNER PROVIDED
BY THE PRACTICE OF THE STATE IN WHICH THE DISTRICT COURT IS HELD.

THE UNITED STATES ATTORNEY MAY USE THIS RULE TO OBTAIN FINANCIAL
INFORMATION ABOUT THE DEBTOR-DEFENDANT BY ORAL OR WRITTEN DEPOSITIONS
OR BY WRITTEN INTERROGATORIES. IN MOST CASES, THE ASSISTANCE OF THE
DISTRICT COURT OR A UNITED STATES MAGISTRATE IS NECESSARY.



3. PROVISIONS OF THE BILL, AS REPORTED

SECTION 3613(A) ELIMINATES THE CLERICAL PROCEDURES NECESSARY TO CREATE
JUDGMENT LIENS, BY PROVIDING THAT THE FINE:

* % * |S A LIEN IN FAVOR OF THE UNITED STATES UPON ALL PROPERTY BELONGING
TO THE PERSON FINED. THE LIEN ARISES AT THE TIME OF THE ENTRY OF THE
JUDGMENT AND CONTINUES UNTIL THE LIABILITY IS SATISFIED, REMITTED, OR SET
ASIDE, OR UNTIL IT BECOMES UNENFORCEABLE PURSUANT TO THE PROVISIONS OF
SUBSECTION (B).

LANGUAGE ADDED IN THE 97TH CONGRESS REQUIRES THE ATTORNEY GENERAL TO
RELEASE THE LIEN UPON ACCEPTANCE OF A BOND DESCRIBED IN SECTION 6325 OF
THE INTERNAL REVENUE CODE OF 1954, OR TO ISSUE A CERTIFICATE OF DISCHARGE
OF ANY PART OF THE PERSON'S PROPERTY SUBJECT TO A LIEN IF THE ATTORNEY
GENERAL DETERMINES THAT THE PROPERTY REMAINING IS EQUAL IN VALUE TO AT
LEAST THREE TIMES THE AMOUNT OF THE FINE. THESE PROVISIONS WERE ADDED IN
RESPONSE TO BUSINESS CONCERNS THAT THE ORIGINAL LIEN PROVISIONS COULD
HAVE RESULTED IN TYING UP PROPERTY FAR IN EXCESS OF THAT NEEDED TO
SATISFY THE LIEN, MAKING IT DIFFICULT TO CARRY ON NORMAL BUSINESS
TRANSACTIONS PENDING PAYMENT OF THE FINE.

UNDER SUBSECTION (A), A LIEN SIMILAR TO A TAX LIEN ARISES AT THE TIME OF
JUDGMENT, AND, AS SUBSECTION (C) PROVIDES, MAY BE ENFORCED LIKE A TAX
LIEN THROUGH THE USE OF ADMINISTRATIVE LEVY PROCEDURES. FILING UNDER
SUBSECTION (D) 1S NECESSARY ONLY TO PERFECT THE LIEN AS AGAINST INNOCENT
THIRD PARTIES.

THIS PROCEDURE SIGNIFICANTLY ALTERS CURRENT PRACTICES. AS STATED
PREVIOUSLY, 28 U.S.C. 1962 PROVIDES THAT:

EVERY JUDGMENT RENDERED BY A DISTRICT COURT WITHIN A STATE SHALL BE A
LIEN ON THE PROPERTY LOCATED IN SUCH STATE IN THE SAME MANNER, TO THE
SAME EXTENT AND UNDER THE SAME CONDITIONS AS A JUDGMENT OF A COURT OF
GENERAL JURISDICTION IN SUCH STATE, AND SHALL CEASE TO BE A LIEN IN THE
SAME MANNER AND TIME. WHENEVER THE LAW OF ANY STATE REQUIRES A
JUDGMENT OF A STATE COURT TO BE REGISTERED, RECORDED, DOCKETED OR
INDEXED, OR ANY OTHER ACT TO BE DONE, IN A PARTICULAR MANNER, OR IN A
CERTAIN OFFICE OR COUNTY OR PARISH BEFORE SUCH LIEN ATTACHES, SUCH
REQUIREMENTS SHALL APPLY ONLY IF THE LAW OF SUCH STATE AUTHORIZES THE
JUDGMENT OF A COURT OF THE UNITED STATES TO BE REGISTERED, RECORDED,
DOCKETED, INDEXED, OR OTHERWISE CONFORMED TO RULES AND REQUIREMENTS
RELATING TO JUDGMENTS OF THE COURTS OF THE STATE.

THESE LIENS ARE USUALLY ONLY AGAINST REAL ESTATE, AND ENFORCEMENT OF THE
LIEN IS OFTEN PREVENTED BY THE STATE LAW RESTRICTIONS NOTED *137 **3320
ABOVE. FURTHER, THE LIFE OF THE LIEN IS PRESCRIBED BY THE LAW OF THE STATE
IN WHICH THE DISTRICT COURT SITS. STATE LAWS USUALLY REQUIRE AN ABSTRACT
OF JUDGMENT TO BE FILED IN THE OFFICE OF THE COUNTY CLERK, COUNTY
RECORDER, OR OTHER STATE OR COUNTY OFFICE. A SMALL RECORDING FEE IS
ASSESSED. MOST OF THESE PROCEDURAL LIMITATIONS AND REQUIREMENTS ARE
ELIMINATED BY SECTION 3613(A).

SUBSECTION (B) CHANGES CURRENT LAW BY IMPOSING A TWENTY-YEAR STATUTE
OF LIMITATIONS ON THE COLLECTION OF CRIMINAL FINES. UNDER EXISTING LAW,
THE GOVERNMENT'S RIGHT TO SEEK EXECUTION OF A CRIMINAL SENTENCE,
INCLUDING A FINE, IS NOT SUBJECT TO TIME LIMITATIONS. [FN448] CURRENTLY,
SUCH CASES MAY BE CLOSED ONLY THROUGH PAYMENT IN FULL, DEATH OF THE
DEBTOR, OR PRESIDENTIAL PARDON. THE LIMITATION PERIOD ESTABLISHED BY
SUBSECTION (B) WILL PERMIT THE CLOSING OF FILES BY UNITED STATES
ATTORNEYS FOR CASES WHICH ARE SO OLD THAT COLLECTION OF FINES IS
UNLIKELY. WITH THE NEW ENFORCEMENT TOOLS OF SECTION 3613, IT SEEMS



REASONABLE TO CONCLUDE THAT IF A DEBTOR IS PURSUED UNSUCCESSFULLY FOR
THE TWENTY-YEAR PERIOD, IT IS UNLIKELY THAT ADDITIONAL ENFORCEMENT
EFFORTS WOULD PROVE FRUITFUL. A NUMBER OF UNPRODUCTIVE CLERICAL TASKS
WILL THUS BE ELIMINATED BY THIS PROVISION.

THE PERIOD FOR COLLECTION MAY BE EXTENDED BY A WRITTEN AGREEMENT
ENTERED INTO BY THE DEFENDANT AND THE ATTORNEY GENERAL PRIOR TO THE
EXPIRATION OF THE PERIOD. THIS ALLOWANCE FOR AN EXTENSION IS SIMILAR TO
THAT EXISTING IN THE TAX AREA. [FN449]

SUBSECTION (B) ALSO PROVIDES THAT THE RUNNING OF THE TWENTY-YEAR
STATUTE OF LIMITATIONS IS TO BE SUSPENDED 'DURING ANY INTERVAL FOR WHICH
THE RUNNING OF THE PERIOD OF LIMITATIONS FOR COLLECTION OF A TAX WOULD
BE SUSPENDED' PURSUANT TO THE FOLLOWING PROVISIONS OF LAW:

(A) 26 U.S.C. 6503(B), RELATING TO CASES WHERE THE ASSETS OF THE TAXPAYER
ARE IN THE CONTROL OF CUSTODY OF A COURT IN A PROCEEDING BEFORE ANY
UNITED STATES, DISTRICT OF COLUMBIA, OR STATE COURT; THE SUSPENSION OF
THE LIMITATIONS PERIOD IS ALSO EXTENDED FOR SIX MONTHS AFTER THE COURT
PROCEEDING ENDS;

(B) 26 U.S.C. 6503(C), RELATING TO CASES WHERE THE TAXPAYER IS OUTSIDE THE
UNITED STATES IF THE ABSENCE IS FOR A CONTINUOUS PERIOD OF AT LEAST SIX
MONTHS;

(C) 26 U.S.C. 6503(F), RELATING TO CASES WHERE THE PROPERTY OF A THIRD
PERSON HAS BEEN WRONGFULLY SEIZED;

(D) 26 U.S.C. 7508(A)(1)(1), RELATING TO CASES WHERE THE PERSON IS SERVING
IN THE ARMED FORCES OF THE UNITED STATES, OR IN SUPPORT OF SUCH FORCES,
DURING TIME OF WAR, OR IS IN A HOSPITAL AS A RESULT OF A COMBAT INJURY,
AND FOR 180 DAYS THEREAFTER; AND

(E) SECTION 513 OF THE ACT OF OCTOBER 17, 1940, 54 STAT. 1190, RELATING TO
CASES WHERE THE PERSON IS SERVING IN THE MILITARY.

FINALLY, SUBSECTION (B) PROVIDES THAT A LIEN BECOMES UNENFORCEABLE AND
LIABILITY TO PAY A FINE EXPIRES UPON THE DEATH OF THE INDIVIDUAL FINED. THIS
IS IN KEEPING WITH PRESENT LAW, AND REFLECTS ONE OF THE *138 **3321
DIFFERENCES BETWEEN A CRIMINAL FINE AND A TAX LIABILITY, DESPITE THEIR
GENERALLY SIMILAR TREATMENT IN THIS STATUTE. THE WORD 'INDIVIDUAL' IS
USED INSTEAD OF 'PERSON' TO EXCLUDE ORGANIZATIONS SUCH AS CORPORATIONS
FROM THIS PROVISION, AND TO AVOID THE ARGUMENT THAT A FINE AGAINST A
CORPORATION IS EXTINGUISHED ON THE DISSOLUTION (AND THEREFORE 'DEATH")
OF THE CORPORATION. IN SUCH CASE, AN EXISTING FINE WILL MAKE THE UNITED
STATES A CREDITOR AGAINST THE ASSETS OF THE DISSOLVED CORPORATION WITH
WHATEVER PREFERENCES THE PROVISIONS OF THIS SECTION GRANT.

SUBSECTION (C) PROVIDES THAT CERTAIN SECTIONS OF THE INTERNAL REVENUE
CODE OF 1954, AS AMENDED, SHALL:

* * * APPLY TO A FINE AND TO THE LIEN IMPOSED BY SUBSECTION (A) AS IF THE
LIABILITY OF THE PERSON FINED WERE FOR AN INTERNAL REVENUE TAX
ASSESSMENT, EXCEPT TO THE EXTENT THAT THE APPLICATION OF SUCH STATUTES
IS MODIFIED BY REGULATIONS ISSUED BY THE ATTORNEY GENERAL TO ACCORD
WITH DIFFERENCES IN THE NATURE OF THE LIABILITIES.

AMONG THE PROVISIONS OF TITLE 26 INCORPORATED BY REFERENCE INTO SECTION
3613, THE MOST SIGNIFICANT, OF COURSE, IS THE ADMINISTRATIVE LEVY POWER
REFERRED TO PREVIOUSLY. THE FOLLOWING IS A SUMMARY OF THE PROVISIONS OF
THE TAX CODE CROSS-REFERENCED IN SECTION 3613 AND MADE APPLICABLE TO
THE COLLECTION OF A FINE:

(1) 26 U.S.C. 6323 (OTHER THAN 6323(F)(4)), WHICH CONTAINS NOTICE AND FILING
PROVISIONS, COMPLIANCE WITH WHICH 1S NECESSARY TO INSURE THE VALIDITY OF
A TAX LIEN AGAINST CERTAIN THIRD PERSONS; PRIORITY RULES ARE ALSO SET
FORTH;

(11) 26 U.S.C. 6331, WHICH AUTHORIZES THE SECRETARY TO COLLECT A TAX BY



LEVY ON THE PROPERTY OF A DELINQUENT TAXPAYER IF THE LIEN HAS NOT BEEN
SATISFIED; AS HAS BEEN STATED, INCORPORATING THIS POWER INTO THE SCHEME
FOR COLLECTION OF FINES IS THE MOST SIGNIFICANT CHANGE WROUGHT BY
SECTION 3613; IT SHOULD BE NOTED THAT 26 U.S.C. 6502, WHICH ESTABLISHES A
SIX-YEAR LIMITATION PERIOD ON THE USE OF AN ADMINISTRATIVE LEVY, HAS NOT
BEEN INCLUDED IN THE SECTION 3613 CROSS-REFERENCES FROM TITLE 26; THUS,
THE TWENTY-YEAR PERIOD SET FORTH IN SECTION 3613(B) WILL ALSO APPLY TO
THE LEVY POWER IN THE AREA OF CRIMINAL FINE COLLECTION;

(111) 26 U.S.C. 6332, WHICH REQUIRES SURRENDER OF PROPERTY SUBJECT TO LEVY,
AND ALSO PROVIDES FOR ENFORCEMENT OF THE LEVY BY CIVIL PENALTY;

(1V) 26 U.S.C. 6333, WHICH PROVIDES FOR DEMANDED BY THE SECRETARY OF
BOOKS AND RECORDS RELATING TO THE PROPERTY SUBJECT TO LEVY;

(V) 26 U.S.C. 6334, WHICH PROVIDES THAT CERTAIN PROPERTY (INCLUDING
VARIOUS UNEMPLOYMENT BENEFITS, RETIREMENT BENEFITS, WORKMAN'S
COMPENSATION, AND TOOLS OF A TRADE UP TO A VALUE OF $250) IS EXEMPT FROM
LEVY; THESE EXEMPTIONS ARE LIMITED AND STANDARD; COMPARISON SHOULD BE
MADE TO THE GREATER AND MORE VARIED NUMBER OF EXCEPTIONS PROVIDED FOR
IN STATE LAWS TO WHICH THE FEDERAL GOVERNMENT IS NOW SUBJECT;

(V1) 26 U.S.C. 6335, WHICH SETS FORTH THE PROCEDURE TO BE USED IN THE SALE
OF PROPERTY SEIZED PURSUANT TO LEVY;

(VIl) 26 U.S.C. 6336, WHICH COVERS THE SALE OF PERISHABLE GOODS;

*139 **3322 (VIII) 26 U.S.C. 6337, WHICH PROVIDES FOR REDEMPTION OF
PROPERTY BEFORE SALE, AND, WITH RESPECT TO REAL PROPERTY, REDEMPTION
AFTER SALE;

(IX) 26 U.S.C. 6338, WHICH PROVIDES THAT A CERTIFICATE OF SALE IS TO BE
GIVEN TO THE PURCHASER OF THE PROPERTY SOLD, AND THAT A DEED SHALL ALSO
BE GIVEN WHERE THE PROPERTY SOLD IS REAL ESTATE;

(X) 26 U.S.C. 6339, WHICH PROVIDES THAT THE CERTIFICATE OF SALE AND THE
DEED ARE TO HAVE CERTAIN LEGAL EFFECTS, INCLUDING THEIR USE AS
CONCLUSIVE EVIDENCE AS TO THE REGULARITY OF THE PROCEEDINGS, THE
TRANSFER OF THE RIGHT, TITLE, AND INTEREST OF THE PARTY DELINQUENT, ETC.;
(X1) 26 U.S.C. 6340, WHICH REQUIRES RECORDS TO BE KEPT OF ALL SALES;

(XII) 26 U.S.C. 6341, WHICH REQUIRES THE SECRETARY TO DETERMINE WHICH
EXPENSES ARE TO BE ALLOWED IN ALL CASES OF LEVY AND SALE;

(X111) 26 U.S.C. 6342, WHICH SETS FORTH THE ORDER IN WHICH THE PROCEEDS OF
THE LEVY AND SALE ARE TO BE APPLIED TO THE TAXPAYER'S LIABILITY;

(X1V) 26 U.S.C. 6343, WHICH AUTHORIZES THE SECRETARY TO RELEASE THE LEVY
AND TO RETURN THE PROPERTY, OR PROCEEDS, WHERE THE PROPERTY HAS BEEN
WRONGFULLY LEVIED;

(XV) 26 U.S.C. 6901, WHICH RELATES TO THE LIABILITY OF A TRANSFEREE IN
CERTAIN INSTANCES FOR A TAX OF THE TRANSFEROR IN ORDER TO PREVENT A
SUCCESSFUL TRANSFER TO AVOID LIABILITY;

(XVI) 26 U.S.C. 7402, WHICH GRANTS JURISDICTION TO THE FEDERAL COURTS IN
TAX COLLECTION MATTERS;

(XVI1) 26 U.S.C. 7403, WHICH ALLOWS THE FILING OF AN ACTION TO ENFORCE A
LIEN, OR TO SUBJECT PROPERTY TO THE PAYMENT OF A TAX, WHETHER OR NOT A
LEVY HAS BEEN MADE; THE COURT MAY APPOINT A RECEIVER TO ENFORCE THE LIEN;
(XVIII) 26 U.S.C. 7405, WHICH ALLOWS A CIVIL SUIT TO BE BROUGHT TO RECOVER
ERRONEOUS REFUNDS;

(XIX) 26 U.S.C. 7423, WHICH AUTHORIZES THE SECRETARY TO ALLOW REPAYMENT
TO AN OFFICER OR EMPLOYEE OF THE UNITED STATES OF THE FULL AMOUNT OF
SUMS THAT MAY BE RECOVERED AGAINST HIM IN ANY COURT, FOR ANY TAXES
COLLECTED BY HIM OR ANY DAMAGES RECOVERED AGAINST HIM IN CONNECTION
WITH ANYTHING DONE BY HIM IN THE PERFORMANCE OF HIS OFFICIAL DUTY;

(XX) 26 U.S.C. 7424, WHICH PERMITS INTERVENTION BY THE UNITED STATES IN ANY
CIVIL ACTION TO ASSERT ANY LIEN ON PROPERTY WHICH IS THE SUBJECT OF THE



SUIT;

(XXI1) 26 U.S.C. 7425, WHICH PROVIDES FOR THE DISCHARGE OF A LIEN WHERE THE
UNITED STATES IS NOT A PARTY TO THE SUIT, UNLESS NOTICE OF THE LIEN WAS
FILED IN THE PLACE PROVIDED FOR BY LAW, ACCORDING TO THE LAW OF THE PLACE
WHERE THE PROPERTY WAS SITUATED; WHERE A JUDICIAL SALE DISCHARGES A
LIEN, THE UNITED STATES MAY CLAIM THE PROCEEDS (BEFORE THEIR DISTRIBUTION
IS ORDERED) WITH THE SAME PRIORITY THAT THE LIEN HAD; THE UNITED STATES
MAY ALSO REDEEM REAL PROPERTY SOLD TO SATISFY A LIEN, UNDER CERTAIN
CONDITIONS;

(XXI11) 26 U.S.C. 7426, WHICH PROVIDES FOR SUITS AGAINST THE UNITED STATES
BY PERSONS CLAIMING AN INTEREST IN THE PROPERTY LEVIED, WHERE THE LEVY IS
CLAIMED TO BE WRONGFUL, OR WHERE THE *140 **3323 PERSON CLAIMS AN
INTEREST IN SURPLUS PROCEEDS; AN EXCEPTION IS PROVIDED FOR THE PERSON
AGAINST WHOM THE TAX WAS ASSESSED, OUT OF WHICH THE LEVY AROSE;

(XXI11) 26 U.S.C. 7505(A), WHICH PROVIDES THAT ANY PERSONAL PROPERTY
ACQUIRED BY THE UNITED STATES IN PAYMENT OF, OR AS SECURITY FOR, DEBTS
ARISING OUT OF THE INTERNAL REVENUE LAWS MAY BE SOLD BY THE SECRETARY IN
ACCORDANCE WITH PRESCRIBED REGULATIONS;

(XX1V) 26 U.S.C. 7506, WHICH PROVIDES THAT THE SECRETARY SHALL HAVE
CHARGE OF ALL REAL ESTATE ACQUIRED BY THE UNITED STATES PURSUANT TO THE
INTERNAL REVENUE LAWS, AND MAY SELL OR LEASE THE PROPERTY, OR, IF THE
DEBT HAS BEEN PAID, RELEASE IT TO THE DEBTOR;

(XXV) 26 U.S.C. 7508, WHICH PROVIDES THAT CERTAIN ACTS RELATING TO THE
OPERATION OF THE INTERNAL REVENUE LAWS SHALL BE POSTPONED BECAUSE OF
SERVICE IN A COMBAT ZONE;

(XXVI) 26 U.S.C. 7602, WHICH AUTHORIZES THE SECRETARY TO EXAMINE BOOKS
AND RECORDS, SUMMON THE PERSON HAVING THE CUSTODY OF BOOKS AND
RECORDS TO APPEAR WITH THEM, AND TAKE TESTIMONY UNDER OATH FOR THE
PURPOSE OF DETERMINING LIABILITY UNDER THE INTERNAL REVENUE LAWS;
(XXVIl) 26 U.S.C. 7603, WHICH PROVIDES FOR SERVICE OF AN ADMINISTRATIVE
SUMMONS;

(XXVIII) 26 U.S.C. 7604, WHICH PROVIDES FOR ENFORCEMENT OF THE SUMMONS;
(XXIX) 26 U.S.C. 7605, WHICH COVERS THE TIME AND PLACE OF THE EXAMINATION
AUTHORIZED IN SECTION 7602 AND PROVIDES FOR CERTAIN RESTRICTIONS ON THE
EXAMINATION;

(XXX) 26 U.S.C. 7622, WHICH AUTHORIZES EMPLOYEES OF THE TREASURY
DEPARTMENT, DESIGNATED BY THE SECRETARY, TO ADMINISTER OATHS AND
AFFIRMATIONS AND CERTIFY PAPERS;

(XXXI) 26 U.S.C. 7701, WHICH DEFINES TERMS USED THROUGHOUT THE REST OF
THE TITLE;

(XXXI11) 26 U.S.C. 7805, WHICH GIVES THE SECRETARY AUTHORITY TO ISSUE
REGULATIONS GOVERNING ENFORCEMENT OF TITLE 26, UNLESS SUCH AUTHORITY IS
EXPRESSLY GRANTED TO ANOTHER PERSON; AND

(XXXI11) SECTION 513 OF THE ACT OF OCTOBER 17, 1940, 54 STAT. 1190, WHICH
PROVIDES FOR THE SUSPENSION OF THE STATUTE OF LIMITATIONS, AND THE
COLLECTION OF TAXES, FOR PERSONS IN MILITARY SERVICE.

THE COMMITTEE INTENDS THAT THE SPECIALIZED TERMINOLOGY RELATING TO TAX
COLLECTION IN THE CROSS-REFERENCED PROVISIONS OF THE INTERNAL REVENUE
CODE BE READ, FOR PURPOSES OF THIS SUBCHAPTER, AS RELATING TO THE
COLLECTION OF A CRIMINAL FINE. THUS, THE TERM 'SECRETARY OF THE TREASURY"
WOULD BE READ AS 'ATTORNEY GENERAL' AND THE TERM 'TAX' WOULD BE READ AS
'FINE." TO CARRY OUT THIS INTENTION, SECTION 3613(C) AUTHORIZES THE
SUBSTITUTION OF THOSE TERMS AND, IN ADDITION, AUTHORIZES THE ATTORNEY
GENERAL TO ISSUE REGULATIONS FOR ADMINISTRATION OF FINE COLLECTION
WHICH UTILIZE APPROPRIATE TERMINOLOGY.

SECTION 3613(D) PROVIDES THAT A NOTICE OF A LIEN IMPOSED UNDER



SUBSECTION (A) IS TO BE CONSIDERED A NOTICE OF A LIEN FOR TAXES PAYABLE TO
THE UNITED STATES FOR THE PURPOSE OF ANY STATE OR LOCAL LAW PROVIDING
FOR THE FILING OF A NOTICE OF A TAX LIEN. BECAUSE THE LIEN CREATED BY A
CRIMINAL FINE IS TO BE TREATED AS IF IT WERE A TAX LIEN, THE *141 **3324
FILING PROVISIONS OF 26 U.S.C. 6323 WILL APPLY TO FINES. IF THE ATTORNEY
GENERAL DECLARES THAT STATE OR LOCAL OFFICIALS HAVE DETERMINED THAT
SUCH FILING IS UNACCEPTABLE, THEN 28 U.S.C. 1962, WHICH PROVIDES FOR THE
REGISTRATION, RECORDING, DOCKETING, OR INDEXING OF FEDERAL COURT
JUDGMENTS, WILL APPLY INSTEAD.

SUBCHAPTER C-- IMPRISONMENT

(SECTIONS 3621-3625)

PROPOSED SUBCHAPTER C OF CHAPTER 229 OF TITLE 28 CONTAINS THE
PROVISIONS FOR IMPLEMENTATION OF A SENTENCE OF IMPRISONMENT IMPOSED
UNDER SUBCHAPTER D OF CHAPTER 227. THE SUBCHAPTER GENERALLY FOLLOWS
EXISTING LAW, EXCEPT THAT CUSTODY OF FEDERAL PRISONERS IS PLACED IN THE
BUREAU OF PRISONS DIRECTLY RATHER THAN IN THE ATTORNEY GENERAL, THUS
GIVING THE BUREAU OF PRISONS DIRECT AUTHORITY TO DETERMINE MATTERS,
SUCH AS THE PLACE OF CONFINEMENT OF A PRISONER, WHICH ARE PRESENTLY
DETERMINED BY THE ATTORNEY GENERAL. PROVISIONS RELATIVE TO THE
ORGANIZATION AND RESPONSIBILITIES OF THE BUREAU OF PRISONS ARE
CONTINUED IN CHAPTERS 301 AND 303 OF TITLE 18.

SECTION 3621. IMPRISONMENT OF A CONVICTED PERSON

THIS SECTION IS DERIVED FROM EXISTING LAW.

PROPOSED 18 U.S.C. 3621(A) IS DERIVED FROM 18 U.S.C. 4082(A) EXCEPT THAT THE
NEW PROVISION PLACES CUSTODY OF FEDERAL PRISONERS DIRECTLY IN THE
BUREAU OF PRISONS RATHER THAN IN THE ATTORNEY GENERAL. THIS CHANGE IS
NOT INTENDED TO AFFECT THE AUTHORITY OF THE BUREAU OF PRISONS WITH
REGARD TO SUCH MATTERS AS PLACE OF CONFINEMENT OF PRISONERS, TRANSFERS
OF PRISONERS, AND CORRECTIONAL PROGRAMS, BUT IS DESIGNED ONLY TO
SIMPLIFY THE ADMINISTRATION OF THE PRISON SYSTEM. DIRECT CUSTODY OF
PRISONERS WILL BE IN THE BUREAU OF PRISONS, BUT THE DIRECTOR OF THE
BUREAU OF PRISONS WILL REMAIN SUBJECT TO APPOINTMENT BY THE ATTORNEY
GENERAL [FN450] AND SUBJECT TO HIS DIRECTION. [FN451] IN ADDITION, IT IS
MADE CLEAR THAT THE CUSTODY OF THE BUREAU OF PRISONS CONTINUES UNTIL
THE EXPIRATION OF THE TERM OF IMPRISONMENT, OR UNTIL RELEASE AT THE
EXPIRATION OF THAT TERM LESS ANY TIME CREDITED TOWARD SERVICE OF
SENTENCE PURSUANT TO SECTION 3624(B). PROPOSED 18 U.S.C. 3621 (B) FOLLOWS
EXISTING LAW [FN452] IN PROVIDING THAT THE AUTHORITY TO DESIGNATE THE
PLACE OF CONFINEMENT FOR FEDERAL PRISONERS RESTS IN THE BUREAU OF
PRISONS. [FN453] THE DESIGNATED PENAL OR CORRECTIONAL FACILITY NEED NOT
BE IN THE JUDICIAL DISTRICT IN WHICH THE PRISONER WAS CONVICTED AND NEED
NOT BE MAINTAINED BY THE FEDERAL GOVERNMENT. EXISTING LAW PROVIDES THAT
THE BUREAU MAY DESIGNATE A PLACE OF CONFINEMENT THAT IS AVAILABLE,
APPROPRIATE, AND SUITABLE. SECTION 3621(B) CONTINUES THAT DISCRETIONARY
AUTHORITY WITH A NEW REQUIREMENT THAT THE FACILITY MEET MINIMUM
STANDARDS OF HEALTH AND HABITABILITY ESTABLISHED BY THE BUREAU OF
PRISONS. IN DETERMINING THE AVAILABILITY OR SUITABILITY OF THE FACILITY
*142 **3325 SELECTED, THE BUREAU IF SPECIFICALLY REQUIRED TO CONSIDER



SUCH FACTORS AS THE RESOURCES OF THE FACILITY CONSIDERED, THE NATURE
AND CIRCUMSTANCES OF THE OFFENSE, THE HISTORY AND CHARACTERISTICS OF
THE PRISONER, THE STATEMENTS MADE BY THE SENTENCING COURT CONCERNING
THE PURPOSES FOR IMPRISONMENT IN A PARTICULAR CASE, [FN454] ANY
RECOMMENDATIONS AS TO TYPE OF FACILITY MADE BY THE COURT, AND ANY
PERTINENT POLICY STATEMENTS ISSUED BY THE SENTENCING COMMISSION
PURSUANT TO PROPOSED 28 U.S.C. 994(A)(2). AFTER CONSIDERING THESE
FACTORS, THE BUREAU OF PRISONS MAY DESIGNATE THE PLACE OF IMPRISONMENT
IN AN APPROPRIATE TYPE OF FACILITY, OR MAY TRANSFER THE OFFENDER TO
ANOTHER APPROPRIATE FACILITY.

IN THE ABSENCE OF UNUSUAL CIRCUMSTANCES, FEDERAL COURTS CURRENTLY WILL
NOT REVIEW A DECISION AS TO THE PLACE OF CONFINEMENT. [FN455] THE
COMMITTEE, BY LISTING FACTORS FOR THE BUREAU TO CONSIDER IN DETERMINING
THE APPROPRIATENESS OR SUITABILITY OF ANY AVAILABLE FACILITY, DOES NOT
INTEND TO RESTRICT OR LIMIT THE BUREAU IN THE EXERCISE OF ITS EXISTING
DISCRETION SO LONG AS THE FACILITY MEETS THE MINIMUM STANDARDS OF
HEALTH AND HABITABILITY OF THE BUREAU, BUT INTENDS SIMPLY TO SET FORTH
THE APPROPRIATE FACTORS THAT THE BUREAU SHOULD CONSIDER IN MAKING THE
DESIGNATIONS.

PROPOSED 18 U.S.C. 3621(C), DEALING WITH DELIVERY OF THE ORDER OF
COMMITMENT TO THE PERSON IN CHARGE OF A PENAL OR CORRECTIONAL FACILITY,
IS DRAWN FROM EXISTING 18 U.S.C. 4084 WITH LITTLE CHANGE.

PROPOSED 18 U.S.C. 3621(D), WHICH IS DERIVED FROM 18 U.S.C. 3012, PROVIDES
THAT THE UNITED STATES MARSHALL SHALL, WITHOUT CHARGE, DELIVER A
PRISONER INTO COURT OR RETURN HIM TO A PRISON FACILITY ON ORDER OF A
COURT OF THE UNITED STATES OR ON REQUEST OF AN ATTORNEY FOR THE
GOVERNMENT.

SECTION 3622. TEMPORARY RELEASE OF A PRISONER

PROPOSED 18 U.S.C. 3622 IS DERIVED FROM 18 U.S.C. 4028(C), AND PERMITS
TEMPORARY RELEASE OF A PRISONER BY THE BUREAU OF PRISONS FOR SPECIFIED
REASONS. THE ONLY CRITERION FOR SUCH RELEASE IN CURRENT LAW IS THAT
THERE BE 'REASONABLE CAUSE TO BELIEVE * * * (THE PRISONER) WILL HONOR HIS
TRUST." UNDER SECTION 3622, THE RELEASE WOULD ALSO HAVE TO APPEAR TO BE
CONSISTENT WITH THE PURPOSE FOR WHICH THE SENTENCE WAS IMPOSED AND
WITH ANY PERTINENT POLICY STATEMENTS OF THE SENTENCING COMMISSION, AND
THE RELEASE WOULD HAVE TO APPEAR TO BE CONSISTENT WITH THE PUBLIC
INTEREST. THESE REQUIREMENTS EMPHASIZE FACTORS IMPORTANT TO THE
OVERALL CORRECTIONAL PROGRAM FOR THE DEFENDANT, RATHER THAN THE SOLE
FACTOR OF THE PROBABILITY OF THE PRISONER'S RETURN TO THE FACILITY AT THE
APPROPRIATE TIME.

SECTION 3622(A) CARRIES FORWARD FROM CURRENT LAW THE LIST OF PURPOSES
FOR WHICH A PRISONER MAY BE RELEASED FOR A PERIOD NOT TO EXCEED THIRTY
DAYS, INCLUDING VISITS TO A DYING RELATIVE, TO ATTEND THE FUNERAL OF A
RELATIVE, TO OBTAIN MEDICAL TREATMENT NOT OTHERWISE AVAILABLE, TO
CONTACT A PROSPECTIVE EMPLOYER, AND TO PRESERVE OR REESTABLISH FAMILY
OR COMMUNITY TIES. AUTHORITY FOR A LIMITED RELEASE IS ALSO TO BE FOUND IN
THE CATCH-ALL CLAUSE AT THE END OF THE SUBSECTION, CARRIED FORWARD FROM
CURRENT LAW, PERMITTING RELEASE *143 **3326 FOR ANY OTHER SIGNIFICANT
PURPOSE CONSISTENT WITH THE PUBLIC INTEREST.

PROPOSED 18 U.S.C. 3622(B) AND (C) CARRY FORWARD THE PROVISIONS OF 18
U.S.C. 4082(C)(2) PERMITTING TEMPORARY RELEASE OF AN OFFENDER, WHILE
CONTINUING IN OFFICIAL DETENTION AT THE PENAL OR CORRECTIONAL FACILITY,
FOR WORK AT PAID EMPLOYMENT OR PARTICIPATION IN A TRAINING PROGRAM IN



THE COMMUNITY ON A VOLUNTARY BASIS. SECTION 3622(B) ADDS A NEW
PROVISION PERMITTING TEMPORARY RELEASE TO PARTICIPATE IN AN EDUCATIONAL
PROGRAM, TO MAKE IT CLEAR THAT RELEASE MAY BE FOR SUCH PURPOSES AS
PURSUING A COURSE OF STUDY IN COLLEGE AS WELL AS FOR VOCATIONAL
TRAINING. SUBSECTION (C), RELATING TO EMPLOYMENT, MODIFIES CURRENT LAW
(18 U.S.C. 4082(C)(2)) BY DROPPING THE REQUIREMENT THAT LOCAL UNIONS BE
CONSULTED AND A PROVISION BARRING WORK RELEASE WHERE OTHER WORKERS
MIGHT BE DISPLACED. WHILE THE BUREAU OF PRISONS NEEDS TO BE SENSITIVE TO
THE IMPACT OF ITS PROGRAMS ON THE COMMUNITY, THE COMMITTEE BELIEVES
THAT IT SHOULD HAVE MORE FLEXIBILITY THAN PROVIDED IN CURRENT LAW IN
DEVELOPING WORK PROGRAMS IN APPROPRIATE CASES. THE COMMITTEE BELIEVES
THAT THE LONG-RANGE GAIN TO THE PRISONER AND TO THE COMMUNITY FROM A
WELL-CONCEIVED WORK PROGRAM WILL NOT ADVERSELY AFFECT THE COMMUNITY
INTERESTS IN ADEQUATE EMPLOYMENT OPPORTUNITIES.

THE COMMITTEE DOES NOT INTEND THAT WORK RELEASE UNDER THIS SUBSECTION
BE EXPANDED TO THE EXTENT THAT IT DEVELOPS INTO A DEVICE FOR EARLY
RELEASE FROM PRISON. A SENTENCE TO IMPRISONMENT MEANS CONFINEMENT IN
AN APPROPRIATE CORRECTIONAL FACILITY WITH A PROGRAM DESIGNED TO MEET
THE NEEDS OF THE PARTICULAR PRISONER, CONSIDERING THE PURPOSES OF HIS
SENTENCE AND HIS PARTICULAR NEEDS.

SUBSECTION (C)(1) CARRIES FORWARD THE PROVISIONS OF CURRENT LAW THAT
REQUIRE THAT WORK IN THE COMMUNITY MUST BE AT THE SAME RATES AND UNDER
THE SAME CONDITIONS AS FOR SIMILAR EMPLOYMENT IN THE COMMUNITY
INVOLVED. SUBSECTION (C)(2) REQUIRES THAT THE PRISONER AGREE TO PAY
COSTS INCIDENT TO HIS DETENTION AS A CONDITION OF WORK RELEASE. UNDER
CURRENT LAW, 18 U.S.C. 4082(C), THE PRISONER MAY BE REQUIRED TO MAKE SUCH
PAYMENTS.

AS WITH SUBSECTION (A), TEMPORARY RELEASE UNDER SUBSECTIONS (B) AND (C)
IS WITHIN THE DISCRETION OF THE BUREAU OF PRISONS; THERE IS NO ABSOLUTE
RIGHT TO WORK RELEASE OR OTHER OUTSIDE PRIVILEGES. [FN456] FAILURE TO
REMAIN WITHIN THE CONFINES PERMITTED BY THE RELEASE, AND FAILURE TO
RETURN TO THE CORRECTIONS FACILITY AS REQUIRED, WOULD, AS UNDER CURRENT
LAW, BE TREATED AS AN ESCAPE. [FN457]

SECTION 3623. TRANSFER OF A PRISONER TO STATE AUTHORITY

PROPOSED 18 U.S.C. 3623 DELINEATES THE CIRCUMSTANCES UNDER WHICH THE
DIRECTOR OF THE BUREAU OF PRISONS MUST ORDER THE TRANSFER OF A FEDERAL
PRISONER TO A STATE FACILITY PRIOR TO HIS RELEASE FROM THE FEDERAL
FACILITY. THE SECTION IS DERIVED FROM 18 U.S.C. 4085(A), EXCEPT THAT
LANGUAGE RELATING TO APPROPRIATIONS IS OMITTED AS UNNECESSARY.

LIKE 18 U.S.C. 4085, SECTION 3623 PROVIDES THAT THE DIRECTOR OF THE BUREAU
OF PRISONS MUST ORDER THAT A PRISONER BE TRANSFERRED TO *144 **3327 AN
OFFICIAL DETENTION FACILITY WITHIN A STATE PRIOR TO THE PRISONER'S RELEASE
FROM THE FEDERAL PRISON IF CERTAIN REQUIREMENTS ARE SATISFIED. FIRST, THE
PRISONER MUST HAVE BEEN CHARGED IN AN INDICTMENT OR INFORMATION WITH A
FELONY OR HAVE BEEN CONVICTED OF A FELONY IN THAT STATE. SECOND, THE
TRANSFER MUST HAVE BEEN REQUESTED BY THE GOVERNOR OR OTHER EXECUTIVE
AUTHORITY OF THE STATE. NEXT, THE STATE MUST SEND TO THE DIRECTOR,
USUALLY ALONG WITH THE REQUEST, A CERTIFIED COPY OF THE INDICTMENT,
INFORMATION, OR JUDGMENT OF CONVICTION. FINALLY, THE DIRECTOR MUST FIND
THAT THE TRANSFER WOULD BE IN THE PUBLIC INTEREST.

THE LAST REQUIREMENT OF PUBLIC INTEREST PLACES THE ENTIRE TRANSFER
PROCEDURE DIRECTLY WITHIN THE DISCRETION OF THE DIRECTOR OF THE BUREAU
OF PRISONS. THIS GRANTING OF DISCRETION TO THE DIRECTOR FOLLOWS CLOSELY



SECTION 3621(B) WHICH PERMITS THE BUREAU TO DESIGNATE THE PLACE OF THE
PRISONER'S CONFINEMENT, WHETHER OR NOT SUCH PLACE IS MAINTAINED BY THE
FEDERAL GOVERNMENT. UNDER BOTH STATUTES, THE EXERCISE OF DISCRETION BY
THE BUREAU WILL NOT BE DISTURBED OTHER THAN IN EXCEPTIONAL
CIRCUMSTANCES. [FN458] IT SHOULD BE NOTED THAT AT NO TIME IS IT NECESSARY
FOR THE PRISONER TO CONSENT TO THE TRANSFER TO STATE AUTHORITIES.
MOREOVER, GENERALLY, A PRISONER CAN HAVE NO VALID OBJECTION TO A
TRANSFER. [FN459]

IN ADDITION, THE COMMITTEE CLEARLY INTENDS THAT THE FEDERAL GOVERNMENT
WILL NOT LOSE JURISDICTION OF ANY PRISONER WHOSE FEDERAL SENTENCE HAS
NOT EXPIRED SIMPLY BECAUSE IT PERMITS A STATE TO TAKE THE PRISONER INTO
CUSTODY UNDER THIS SECTION. [FN460] IN MOST CIRCUMSTANCES, HOWEVER, THE
FEDERAL GOVERNMENT MAY HAVE TO AWAIT THE COMPLETION OF STATE
PROCEEDINGS BEFORE REGAINING CUSTODY OF THE PRISONER. THIS SECTION
PROVIDES, AND COMMON SENSE DICTATES, THAT IF MORE THAN ONE REQUEST
FROM A STATE IS PRESENTED WITH RESPECT TO A CERTAIN PRISONER, THE
DIRECTOR MUST DETERMINE WHICH REQUEST, IF ANY IS TO BE HONORED, SHOULD
BE GIVEN PRIORITY. THIS PROCEDURE, TOO, IS WITHIN THE DISCRETION OF THE
DIRECTOR.

FINALLY, THE SECTION PROVIDES THAT THE COSTS OF TRANSFERRING A PRISONER
TO A STATE AUTHORITY WILL BE BORNE BY THE STATE REQUESTING THE TRANSFER.

SECTION 3624. RELEASE OF A PRISONER

PROPOSED 18 U.S.C. 3624(A) DESCRIBES THE METHOD BY WHICH THE RELEASE
DATE OF A PRISONER IS DETERMINED.

SECTION 3624(A) REPLACES A CONFUSING ARRAY OF STATUTES AND
ADMINISTRATIVE PROCEDURES CONCERNING THE DETERMINATION OF THE DATE OF
RELEASE OF A PRISONER. PERHAPS THE MOST CONFUSING ASPECT OF THE CURRENT
LAW PROVISIONS IS THE FACT THAT, FOR A REGULAR ADULT PRISONER WHOSE
TERM OF IMPRISONMENT EXCEEDS ONE YEAR, THERE ARE TWO MECHANISMS FOR
DETERMINING THE RELEASE DATE, EACH OF WHICH REQUIRES RECORDKEEPING AND
CONSTANT EVALUATION OF PRISONER ELIGIBILITY FOR RELEASE. THE PRISONER IS
ULTIMATELY RELEASED ON THE EARLIER OF THE TWO RELEASE DATES THAT RESULT
FROM THE PARALLEL DETERMINATIONS.

*145 **3328 FIRST, 18 U.S.C. 4163 REQUIRES THAT A PRISONER WHO HAS NOT
BEEN RELEASED EARLIER, FOR EXAMPLE ON PAROLE, MUST BE RELEASED AT THE
EXPIRATION OF HIS SENTENCE LESS CREDIT FOR GOOD CONDUCT. [FN461]

UNDER 18 U.S.C. 4164, IF A PRISONER RELEASED AT THE EXPIRATION OF HIS
SENTENCE LESS GOOD TIME HAS ACCUMULATED 180 DAYS OR MORE OF GOOD TIME
CREDIT, HE IS RELEASED AS IF ON PAROLE [FN462] AND SUPERVISED FOR THE
REMAINING PERIOD OF HIS SENTENCE LESS 180 DAYS.

FOR A PRISONER WHOSE TERM OF IMPRISONMENT EXCEEDS ONE YEAR IN LENGTH,
AT THE SAME TIME THAT THE BUREAU OF PRISONS IS KEEPING RECORDS ON GOOD
TIME ALLOWANCES, THE UNITED STATES PAROLE COMMISSION IS PERIODICALLY
EVALUATING WHETHER THE PRISONER SHOULD BE RELEASED ON PAROLE.

A PRISONER SENTENCED TO A TERM OF IMPRISONMENT OF NOT LESS THAN SIX
MONTHS NOR MORE THAN ONE YEAR IS RELEASED AT THE EXPIRATION OF SENTENCE
LESS CREDIT FOR GOOD TIME, EXCEPT THAT THE JUDGE MAY SPECIFY THAT THE
PRISONER WILL BE RELEASED AS IF ON PAROLE AFTER SERVING ONE-THIRD OF HIS
SENTENCE. [FN463]

IF THE SENTENCE OF A REGULAR ADULT OFFENDER IS LESS THAN SIX MONTHS
LONG, HE IS INELIGIBLE FOR EITHER PAROLE [FN464] OR RECEIPT OF GOOD TIME
ALLOWANCE [FN465] (OTHER THAN INDUSTRIAL OR MERITORIOUS GOOD TIME),
[FN466] AND HIS RELEASE DATE IS SET BY OPERATION OF LAW AT THE EXPIRATION



OF HIS TERM OF IMPRISONMENT LESS ANY ACCUMULATED INDUSTRIAL OR
MERITORIOUS GOOD TIME. [FN467]

THERE ARE ALSO SPECIALIZED SENTENCING STATUTES FOR CERTAIN YOUNG
OFFENDERS FOR RELEASE DATES TO BE SET BY THE PAROLE COMMISSION FOR ALL
OFFENDERS WHO COME WITHIN THEIR TERMS, THUS MAKING THE PROVISIONS OF
18 U.S.C. 4163, RELATING TO THE RELEASE OF THE PRISONER AT THE EXPIRATION
OF SENTENCE LESS GOOD TIME, INAPPLICABLE. [FN468]

A 'YOUTH OFFENDER' [FN469] GIVEN AN INDETERMINATE SENTENCE UNDER THE
FEDERAL YOUTH CORRECTIONS ACT [FN470] IS IMMEDIATELY ELIGIBLE FOR PAROLE,
[FN471] AND MUST BE RELEASED ON PAROLE BEFORE THE EXPIRATION OF FOUR
YEARS FROM THE DATE OF CONVICTION. [FN472] IF THE YOUTH OFFENDER IS
SENTENCED UNDER THE FEDERAL YOUTH CORRECTIONS ACT TO A SENTENCE *146
**3329 UP TO THAT PERMITTED FOR THE OFFENSE FOR A PERSON SENTENCED AS
AN ADULT, [FN473] HE IS LIKEWISE IMMEDIATELY ELIGIBLE FOR PAROLE, [FN474]
AND MUST BE RELEASED AT LEAST TWO YEARS BEFORE THE EXPIRATION OF HIS
TERM OF IMPRISONMENT. [FN475]

SIMILAR REQUIREMENTS FOR RELEASE ON PAROLE APPLY TO YOUNG ADULT
OFFENDERS (BETWEEN 22 AND 26 YEARS OLD AT THE TIME OF CONVICTION) WHOM
THE JUDGE DECIDES TO SENTENCE PURSUANT TO THE FEDERAL YOUTH
CORRECTIONS ACT. [FN476]

PROPOSED 18 U.S.C. 3624(A) REPLACES THE MULTIPLICITY OF RELEASE DATE
STATUTES WITH A SINGLE PROVISION THAT DESCRIBES THE MECHANISM FOR
SETTING THE RELEASE DATE. UNLIKE CURRENT LAW, TWO MECHANISMS WILL NEVER
BE USED SIMULTANEOUSLY, THUS ELIMINATING THE UNNECESSARY CONFUSION
CAUSED BY EXISTING REQUIREMENTS.

SECTION 3642(A) PROVIDES THAT A PRISONER IS TO BE RELEASED AT THE
EXPIRATION OF HIS TERM OF IMPRISONMENT LESS ANY CREDIT TOWARD THE
SERVICE OF HIS SENTENCE FOR SATISFACTORY PRISON BEHAVIOR ACCUMULATED
PURSUANT TO SUBSECTION (B). THUS, AS DISCUSSED IN THE INTRODUCTION TO
THIS REPORT AND IN CONNECTION WITH SUBCHAPTER D OF CHAPTER 227, EVERY
SENTENCE TO A TERM OF IMPRISONMENT WILL REPRESENT THE ACTUAL TIME TO BE
SERVED, LESS GOOD TIME. THERE WILL BE NO ARTIFICIALLY HIGH SENTENCES
IMPOSED TO ALLOW FOR THE OPERATION OF THE PAROLE SYSTEM, WHICH HAS NO
ROLE AS TO PRISONERS SENTENCED UNDER THE BILL.

SECTION 3624(A) ALSO CONTAINS A PROVISION WHICH PERMITS THE BUREAU OF
PRISONS TO RELEASE THE PRISONER ON THE LAST PRECEDING WEEKDAY IF THE
DATE OF THE EXPIRATION OF HIS TERM OF IMPRISONMENT FALLS ON A WEEKEND OR
A LEGAL HOLIDAY. THIS EARLY RELEASE IS DISCRETIONARY WITH THE BUREAU;
NEVERTHELESS, THE BUREAU MAY NOT KEEP THE PRISONER INCARCERATED LONGER
THAN HIS TERM. THEREFORE, IF THE PRISONER IS NOT RELEASED ON THE WEEKDAY
BEFORE THE WEEKEND OR LEGAL HOLIDAY, HE MUST BE RELEASED ON THE
SATURDAY, SUNDAY, OR HOLIDAY. THIS SUBSECTION CARRIES FORWARD EXISTING
LAW. [FN477]

PROPOSED 18 U.S.C. 3624(B) CONTAINS THE PROVISIONS CONCERNING THE
EARNING OF CREDIT TOWARD EARLY RELEASE FOR SATISFACTORY PRISON
BEHAVIOR. IT APPLIES ONLY TO PERSONS WHO ARE SENTENCED TO TERMS OF
IMPRISONMENT LONGER THAN ONE YEAR, EXCEPT THOSE SENTENCED TO LIFE
IMPRISONMENT. THE DUPLICATION OF EFFORT IN CURRENT LAW, REQUIRING
COMPUTATION OF GOOD TIME ALLOWANCES FOR EVERY PRISONER WHOSE TERM OF
IMPRISONMENT IS SIX MONTHS LONG OR LONGER [FN478] EVEN IF THE PRISONER
WILL ULTIMATELY HAVE HIS RELEASE DATE SET BY THE PAROLE COMMISSION,
[FN479] OF COURSE DOES NOT OCCUR UNDER THE COMMITTEE'S DETERMINATE
SENTENCING SYSTEM. COMPUTATION OF CREDIT TOWARD EARLY RELEASE
PURSUANT TO SECTION 3624(B) WILL BE CONSIDERABLY LESS COMPLICATED THAN
UNDER CURRENT LAW IN MANY RESPECTS. CURRENT LAW PROVIDES A DIFFERENT
RATE OF CREDIT FOR GOOD BEHAVIOR FOR DIFFERENT LENGTHS OF PRISON TERMS,



[FN480] *147 **3330 WHILE SECTION 3624(B) PROVIDES A UNIFORM MAXIMUM
RATE OF 36 DAYS A YEAR FOR ALL TIME IN PRISON BEYOND THE FIRST YEAR. IN
ADDITION, CURRENT LAW PERMITS FORFEITURE OR WITHHOLDING OF ANY AMOUNT
OF GOOD TIME THAT HAS BEEN EARNED UP TO THE TIME OF THE FORFEITURE OR
WITHHOLDING, AND THE RESTORATION OF ANY AMOUNT OF THE FORFEITED OR
WITHHELD GOOD TIME. [FN481] SECTION 3624(B) PROVIDES FOR AUTOMATIC
VESTING OF CREDIT TOWARD EARLY RELEASE CAN BE AFFECTED BY A VIOLATION OF
THE PRISON RULES. [FN482] CREDIT FOR THE LAST YEAR WOULD BE PRORATED.
THE RESULT OF THE COMPLEXITY OF CURRENT LAW PROVISIONS CONCERNING
GOOD TIME ALLOWANCES IS TO INCREASE THE UNCERTAINTY OF THE PRISONER AS
TO HIS RELEASE DATE, WITH A RESULTING ADVERSE EFFECT ON PRISONER MORALE.
CURRENT LAW ALSO PROBABLY FAILS TO HAVE THE INTENDED EFFECT ON
MAINTAINING PRISON DISCIPLINE. [FN483] PRISONERS TEND TO EXPECT THAT
GOOD TIME WILL BE RESTORED, AND IT USUALLY IS. THUS, ONLY THE PRISONER
WHO HAS FORFEITED GOOD TIME THAT HAS NOT BEEN RESTORED, AND WHO IS
THUS INELIGIBLE FOR PAROLE, IS ACTUALLY AFFECTED BY THE PROVISIONS FOR
FORFEITURE.

IT IS THE BELIEF OF THE COMMITTEE THAT THE SIMPLIFIED PROVISIONS OF
SECTION 3624(B) WILL HAVE A POSITIVE EFFECT ON PRISONER BEHAVIOR. THE
CREDIT TOWARD EARLY RELEASE IS EARNED AT A STEADY AND EASILY DETERMINED
RATE THAT WILL HAVE AN OBVIOUS IMPACT ON THE PRISONER'S RELEASE DATE. THE
RATE IS SUFFICIENTLY HIGH (APPROXIMATELY 10 PERCENT OF THE PART OF A TERM
OF IMPRISONMENT THAT EXCEEDS ONE YEAR) TO PROVIDE AN INCENTIVE FOR GOOD
INSTITUTIONAL BEHAVIOR, YET NOT SO HIGH THAT IT WILL CARRY FORWARD THE
UNCERTAINTIES AS TO RELEASE DATES THAT OCCUR UNDER CURRENT LAW.

THE NEW PROVISIONS WILL ALSO BE EASIER (AND PROBABLY CHEAPER) TO
ADMINISTER THAN THOSE UNDER CURRENT LAW. THE CREDIT TOWARD EARLY
RELEASE WILL VEST AUTOMATICALLY UNLESS THE BUREAU OF PRISONS DETERMINES
THAT A VIOLATION OF PRISON RULES SHOULD RESULT IN WITHHOLDING OF SOME
OR ALL OF THE CREDIT TOWARD EARLY RELEASE FOR A PARTICULAR PERIOD. IN
ADDITION, THE BUREAU OF PRISONS WILL HAVE TO DETERMINE THE RELEASE DATES
FOR CREDIT TOWARD EARLY RELEASE ONLY FOR THOSE PRISONERS WHOSE TIME IN
PRISON WILL ACTUALLY DEPEND UPON THE CREDIT THEY HAVE EARNED, RATHER
THAN ALSO MAKING THIS DETERMINATION FOR PRISONERS WHOSE RELEASE DATES
WILL BE SET BY THE PAROLE COMMISSION.

IT SHOULD BE NOTED THAT SUBSECTION (B) PERMITS THE WITHHOLDING OF
CREDIT TOWARD EARLY RELEASE ONLY FOR VIOLATION OF INSTITUTIONAL
DISCIPLINARY REGULATIONS THAT HAVE BEEN APPROVED BY THE ATTORNEY
GENERAL AND GIVEN TO THE PRISONER. THUS, THE PRISONER WILL BE PUT ON
NOTICE AS TO THE ACTIONS THAT MAY RESULT IN HIS FAILURE TO EARN CREDIT
TOWARD EARLY RELEASE.

PROPOSED 18 U.S.C. 3624(C) IS NEW. IT PROVIDES THAT, TO THE EXTENT
PRACTICABLE, THE LAST TEN PERCENT OF A TERM OF IMPRISONMENT, NOT IN
EXCESS OF SIX MONTHS, SHOULD BE SPENT IN CIRCUMSTANCES THAT AFFORD
*148 **3331 THE PRISONER A REASONABLE OPPORTUNITY TO ADJUST TO AND
PREPARE FOR REENTRY INTO THE COMMUNITY.

IT IS INTENDED THAT THE BUREAU OF PRISONS HAVE SUBSTANTIAL DISCRETION IN
DETERMINING WHAT OPPORTUNITY FOR REENTRY SHOULD BE MADE AVAILABLE TO
EACH PARTICULAR PRISONER UNDER THE CIRCUMSTANCES OF HIS CASE. THE
PROBATION SYSTEM IS REQUIRED, TO THE EXTENT PRACTICABLE, TO OFFER
ASSISTANCE TO PRISONERS AT THIS PRE-RELEASE STAGE. THIS WILL PERMIT
PROBATION OFFICERS TO ASSIST PRISONERS IN SEEKING EMPLOYMENT AND
MEDICAL OR SOCIAL SERVICES AS NEEDED.

PROPOSED 18 U.S.C. 3624(D), RELATING TO THE ALLOTMENT OF CLOTHING,
TRANSPORTATION, AND FUNDS TO A PRISONER RELEASED AT THE EXPIRATION OF
HIS TERM OF IMPRISONMENT, IS DERIVED FROM 18 U.S.C. 4281 AND 4284, WITH



SEVERAL CHANGES. THE AMOUNT OF MONEY TO BE FURNISHED A PRISONER HAS
BEEN RAISED TO A MAXIMUM OF $500 RATHER THAN $100, AND THE PROVISION OF
18 U.S.C. 4284 FOR LOANS TO PRISONERS HAS BEEN OMITTED. THE COMMITTEE HAS
CONCLUDED THAT A SMALL AMOUNT OF FINANCIAL ASSISTANCE MAY BE SUFFICIENT
TO GET AN OFFENDER STARTED IN THE RIGHT DIRECTION, BUT THAT THE $100
MAXIMUM SUM PERMITTED UNDER EXISTING LAW MAY OFTEN BE INADEQUATE. THE
LOAN PROVISIONS IN EXISTING LAW HAVE NOT PROVED SUCCESSFUL, HAVING
CAUSED GREATER ADMINISTRATIVE COSTS AND DIFFICULTIES THAN THE AMOUNT
OF MONEY INVOLVED JUSTIFIES. ACCORDINGLY, THE TOTAL AMOUNT OF MONEY
WHICH CAN BE GIVEN A PRISONER HAS BEEN RAISED TO $500 WITH NO PROVISION
FOR A SMALL LOAN. THE DETERMINATION OF THE AMOUNT TO BE GIVEN EACH
PRISONER UNDER SECTION 3624(D) IS TO BE MADE BY THE DIRECTOR OF THE
BUREAU OF PRISONS, RATHER THAN THE ATTORNEY GENERAL, IN KEEPING WITH
OTHER AMENDMENTS PLACING DAY-TO-DAY CONTROL OF THE OPERATIONS OF THE
BUREAU OF PRISONS IN THE DIRECTOR. A NEW PROVISIONS HAS BEEN ADDED TO
SPECIFY THAT THE DIRECTOR SHALL MAKE THE DETERMINATION OF THE AMOUNT TO
BE GIVEN TO A PARTICULAR PRISONER ACCORDING TO THE PUBLIC INTEREST AND
THE NEEDS OF THE PRISONER. THE LANGUAGE HAS ALSO BEEN CLARIFIED TO
REQUIRE THE DIRECTOR TO PROVIDE A PRISONER WITH SOME MONEY UNLESS HE
DETERMINES THAT THE PRISONER'S FINANCIAL SITUATION IS SUCH THAT NO MONEY
SHOULD BE PROVIDED.

FINALLY, AS UNDER CURRENT LAW, THE PRISONER MUST BE FURNISHED
TRANSPORTATION TO ONE OF THREE PLACES: (1) THE PLACE OF CONVICTION; (2)
HIS BONA FIDE RESIDENCE WITHIN THE UNITED STATES; OR (3) ANY OTHER PLACE
AUTHORIZED BY THE DIRECTOR OF THE BUREAU OF PRISONS.

THE BUREAU OF PRISONS COULD, OF COURSE, PROVIDE TRANSPORTATION
EXPENSES RATHER THAN ACTUALLY PROVIDING TRANSPORTATION, BUT THE FUNDS
FOR TRANSPORTATION ARE TO BE IN ADDITION TO THE AMOUNT OF MONEY
PROVIDED THE PRISONER UNDER SECTION 3624(D)(2) TO ASSIST HIM UPON HIS
RELEASE. THIS PROVISION IS ESSENTIALLY THE SAME AS THAT CONTAINED IN 18
U.S.C. 4281, EXCEPT THAT UNDER THAT PROVISION THE DETERMINATION OF THE
PLACE TO WHICH A PRISONER WOULD BE TRANSPORTED WAS MADE BY THE
ATTORNEY GENERAL. IN MAKING THIS DETERMINATION THE DIRECTOR WILL
NECESSARILY HAVE TO TAKE COGNIZANCE OF THE TERMS AND CONDITIONS OF
SUPERVISED RELEASE IF SUCH A TERM IS IMPOSED PURSUANT TO SECTION 3583.
SUBSECTION (E) PROVIDES THAT A PRISONER WHOSE SENTENCE INCLUDES A TERM
OF SUPERVISED RELEASE SHALL BE RELEASED TO THE SUPERVISION OF A
PROBATION OFFICER. IT ALSO SPECIFIES THAT THE TERM BEGINS ON THE DATE OF
RELEASE AND THAT IT RUNS CONCURRENTLY WITH ANY OTHER TERM OF
SUPERVISED RELEASE, PROBATION, OR PAROLE UNLESS THE PERSON IS
IMPRISONED *149 **3332 OTHER THAN FOR A BRIEF PERIOD AS A CONDITION OF
PROBATION OR SUPERVISED RELEASE.

SECTION 3625. INAPPLICABILITY OF THE ADMINISTRATIVE PROCEDURE ACT

THIS SECTION MAKES CLEAR THAT CERTAIN OF THE PROVISIONS OF THE
ADMINISTRATIVE PROCEDURE ACT DO NOT APPLY TO ANY DETERMINATION,
DECISION, OR ORDER OF THE BUREAU OF PRISONS. [FN484] THIS RESULT IS IN
ACCORD WITH RECENT CASE LAW, [FN485] AND WILL ASSURE THAT THE BUREAU OF
PRISONS IS ABLE TO MAKE DECISIONS CONCERNING THE APPROPRIATE FACILITY,
CORRECTIONS PROGRAM, AND DISCIPLINARY MEASURES FOR A PARTICULAR
PRISONER WITHOUT CONSTANT SECOND-GUESSING. THE PROVISION, OF COURSE,
WOULD NOT ELIMINATE, AND IS NOT INTENDED TO ELIMINATE, CONSTITUTIONAL
CHALLENGES BY PRISONERS UNDER THE APPROPRIATE PROVISIONS OF LAW.
CONSTITUTIONAL REQUIREMENTS IN PERSONAL DISCIPLINARY ACTIONS HAVE BEEN



ESTABLISHED BY THE SUPREME COURT. [FN486] THE COMMITTEE FEELS THAT THERE
IS NO NEED TO ADD ADDITIONAL DUE PROCESS PROCEDURES TO THOSE SPECIFIED
BY THE COURTS. THE SECTIONS OF THE APA MADE INAPPLICABLE TO THE BUREAU OF
PRISONS ARE PARALLEL TO THOSE CURRENTLY MADE INAPPLICABLE TO THE PAROLE
COMMISSION.

THE PHRASE 'DETERMINATION, DECISION, OR ORDER' IS INTENDED TO MEAN
ADJUDICATION OF SPECIFIC CASES AS OPPOSED TO PROMULGATING OF GENERALLY
APPLICABLE REGULATIONS.

SECTION 202(A)(4) OF THE BILL CREATES A NEW SECTION 3673 OF TITLE 18 THAT
DEFINES TERMS USED IN PROPOSED CHAPTERS 227 AND 229 OF TITLE 18, UNITED
STATES CODE.

SECTION 202(A)(5) OF THE BILL ADDS A CAPTION AND SECTIONAL ANALYSIS FOR
CHAPTER 232 OF TITLE 18, U.S.C. THE CHAPTER CREATED FROM THE SECTIONS OF
TITLE 18, REDESIGNATED BY SECTION 202(A)(1) OF THE BILL.

SECTION 202(B) CONTAINS TECHNICAL AMENDMENTS TO THE CHAPTER ANALYSIS OF
PART Il OF TITLE 18, U.S.C. NECESSITATED BY THE BILL.

SECTION 203(A) OF THE BILL ADDS TO CHAPTER 235 OF TITLE 18, U.S.C. A NEW
SECTION 3742, RELATING TO APPELLATE REVIEW OF SENTENCES.

SECTION 3742. REVIEW OF A SENTENCE

1. IN GENERAL

THIS SECTION ESTABLISHES A LIMITED PRACTICE OF APPELLATE REVIEW OF
SENTENCES IN THE FEDERAL CRIMINAL JUSTICE SYSTEM. THE COMMITTEE IS
ESPECIALLY INDEBTED TO THE WORK OF FORMER SENATOR ROMAN L. HRUSKA FOR
THE CONTENTS OF THIS SECTION. HE HAS LED A LONG AND STEADFAST EFFORT TO
INTRODUCE APPELLATE REVIEW OF SENTENCING-- AN EFFORT STRETCHING BACK
OVER SEVERAL CONGRESSES. [FN487]

*150 **3333 APPELLATE COURTS HAVE LONG FOLLOWED THE PRINCIPLE THAT
SENTENCES IMPOSED BY DISTRICT COURTS WITHIN LEGAL LIMITS SHOULD NOT BE
DISTURBED. [FN488] THE SENTENCING PROVISIONS OF THE REPORTED BILL ARE
DESIGNED TO PRESERVE THE CONCEPT THAT THE DISCRETION OF A SENTENCING
JUDGE HAS A PROPER PLACE IN SENTENCING AND SHOULD NOT BE DISPLACED BY
THE DISCRETION OF AN APPELLATE COURT. AT THE SAME TIME, THEY ARE INTENDED
TO AFFORD ENOUGH GUIDANCE AND CONTROL OF THE EXERCISE OF THAT
DISCRETION TO PROMOTE FAIRNESS AND RATIONALITY, AND TO REDUCE
UNWARRANTED DISPARITY, IN SENTENCING. SECTION 3742 ACCOMMODATES ALL OF
THESE CONSIDERATIONS BY MAKING APPELLATE REVIEW OF SENTENCES AVAILABLE
EQUALLY TO THE DEFENDANT AND THE GOVERNMENT, AND BY CONFINING IT TO
CASES IN WHICH THE SENTENCES ARE ILLEGAL, ARE IMPOSED AS THE RESULT OF AN
INCORRECT APPLICATION OF THE SENTENCING GUIDELINES, OR ARE OUTSIDE THE
RANGE SPECIFIED IN THE GUIDELINES AND UNREASONABLE.

IT IS AN ANOMALY TO PROVIDE FOR APPELLATE CORRECTION OF PREJUDICIAL TRIAL
ERRORS AND NOT TO PROVIDE FOR APPELLATE CORRECTION OF INCORRECT OR
UNREASONABLE SENTENCES. [FN489] THE REASON GIVEN FOR UNAVAILABILITY OF
APPELLATE REVIEW OF SENTENCES UNDER CURRENT LAW IS THE FACT THAT
SENTENCING JUDGES HAVE TRADITIONALLY HAD ALMOST ABSOLUTE DISCRETION TO
IMPOSE ANY SENTENCE LEGALLY AVAILABLE IN A PARTICULAR CASE. IN DOING SO,
THE JUDGES HAVE NOT BEEN REQUIRED TO STATE REASONS FOR THEIR DECISIONS,
[FN490] AND RARELY HAVE DONE SO. THUS, EVEN IF APPELLATE REVIEW OF
SENTENCES WERE AVAILABLE UNDER CURRENT LAW, THE COURTS OF APPEALS
WOULD HAVE DIFFICULTY ASSESSING THE REASONABLENESS OF A SENTENCING
DECISION SINCE THEY WOULD BE UNABLE TO TELL IN MANY CASES WHY THE



SENTENCES IN TWO APPARENTLY SIMILAR CASES WERE DIFFERENT.

THE SYSTEMATIZED SENTENCING SYSTEM INTRODUCED BY THIS BILL, INCLUDING
THE USE OF SENTENCING GUIDELINES PROMULGATED BY A NEWLY CREATED
SENTENCING COMMISSION, AS PROVIDED IN PROPOSED CHAPTER 58 OF TITLE 28,
U.S.C. SHOULD DO MUCH TO ELIMINATE UNWARRANTED DISPARITIES IN FEDERAL
SENTENCES. YET EACH OFFENDER STANDS BEFORE A COURT AS AN INDIVIDUAL,
DIFFERENT IN SOME WAYS FROM OTHER OFFENDERS. THE OFFENSE, TOO, MAY HAVE
BEEN COMMITTED UNDER HIGHLY INDIVIDUAL CIRCUMSTANCES. EVEN THE FULLEST
CONSIDERATION AND THE MOST SUBTLE APPRECIATION OF THE PERTINENT
FACTORS-- THE FACTS IN THE CASE; THE MITIGATING OR AGGRAVATING
CIRCUMSTANCES; THE OFFENDER'S CHARACTERISTICS AND CRIMINAL HISTORY;
AND THE APPROPRIATE PURPOSES OF THE SENTENCE TO BE IMPOSED IN THE CASE--
CANNOT INVARIABLY RESULT IN A PREDICTABLE SENTENCE BEING IMPOSED. SOME
VARIATION IS NOT ONLY INEVITABLE BUT DESIRABLE. IT IS EXPECTED THAT MOST
SENTENCES WILL FALL WITHIN THE RANGES RECOMMENDED IN THE SENTENCING
GUIDELINES. ONLY IF A JUDGE BELIEVES THAT THERE IS AN OFFENSE OR OFFENDER
CHARACTERISTIC, NOT ADEQUATELY CONSIDERED BY THE SENTENCING
COMMISSION, THAT JUSTIFIES A SENTENCE DIFFERENT FROM THAT PROVIDED IN
THE APPLICABLE GUIDELINE SHOULD THE JUDGE DEVIATE FROM THE GUIDELINE'S
RECOMMENDATION. IF THE SENTENCE *151 **3334 DIFFERS FROM THE
GUIDELINES SENTENCE, THE JUDGE IS REQUIRED TO STATE SPECIFIC REASONS FOR
THE SENTENCE OUTSIDE THE GUIDELINE. BECAUSE SENTENCING JUDGES RETAIN
THE FLEXIBILITY OF SENTENCING OUTSIDE THE GUIDELINES, IT IS INEVITABLE THAT
SOME OF THE SENTENCES OUTSIDE THE GUIDELINES WILL APPEAR TO BE TOO
SEVERE OR TOO LENIENT.

APPELLATE REVIEW OF SENTENCES IS ESSENTIAL TO ASSURE THAT THE GUIDELINES
ARE APPLIED PROPERLY AND TO PROVIDE CASE LAW DEVELOPMENT OF THE
APPROPRIATE REASONS FOR SENTENCING OUTSIDE THE GUIDELINES. THIS, IN
TURN, WILL ASSIST THE SENTENCING COMMISSION IN REFINING THE SENTENCING
GUIDELINES AS THE NEED ARISES. FOR EXAMPLE, IF THE COURTS FOUND THAT A
PARTICULAR OFFENSE OR OFFENDER CHARACTERISTIC THAT WAS NOT CONSIDERED,
OR NOT ADEQUATELY REFLECTED, IN FORMULATION OF THE GUIDELINES WAS AN
APPROPRIATE REASON FOR IMPOSING SENTENCES THAT DIFFERED FROM THOSE
RECOMMENDED IN THE GUIDELINES, THE SENTENCING COMMISSION MIGHT WISH
TO CONSIDER AMENDING THE GUIDELINES TO REFLECT THE FACTOR.

ALTHOUGH SOME PERSONS HAVE CHALLENGED THE WISDOM AND VALIDITY OF
PERMITTING AN APPEAL OF A SENTENCE BY THE GOVERNMENT, THE COMMITTEE IS
CONVINCED THAT NEITHER OBJECTION HAS MERIT.

IT IS CLEARLY DESIRABLE, IN THE INTEREST OF REDUCING UNWARRANTED
SENTENCE DISPARITY, TO PERMIT THE GOVERNMENT, ON BEHALF OF THE PUBLIC, TO
APPEAL AND HAVE INCREASED A SENTENCE THAT IS BELOW THE APPLICABLE
GUIDELINE AND THAT IS FOUND TO BE UNREASONABLE. IF ONLY THE DEFENDANT
COULD APPEAL HIS SENTENCE, THERE WOULD BE NO EFFECTIVE OPPORTUNITY FOR
THE REVIEWING COURTS TO CORRECT THE INJUSTICE ARISING FROM A SENTENCE
THAT WAS PATENTLY TOO LENIENT. [FN491] THIS CONSIDERATION HAS LED MOST
WESTERN NATIONS TO CONSIDER REVIEW AT THE BEHEST OF EITHER THE
DEFENDANT OR THE PUBLIC TO BE A FUNDAMENTAL PRECEPT OF A RATIONAL
SENTENCING SYSTEM, AND THE COMMITTEE CONSIDERS IT TO BE A CRITICAL PART
OF THE FOUNDATION FOR THE BILL'S SENTENCING STRUCTURE. THE UNEQUAL
AVAILABILITY OF APPELLATE REVIEW, MOREOVER, WOULD HAVE A TENDENCY TO
SKEW THE SYSTEM, SINCE IF APPELLATE REVIEW WERE A ONE-WAY STREET, SO
THAT THE TRIBUNAL COULD ONLY REDUCE EXCESSIVE SENTENCES BUT NOT
ENHANCE INADEQUATE ONES, THEN THE EFFORT TO ACHIEVE GREATER
CONSISTENCY MIGHT WELL RESULT IN A GRADUAL SCALING DOWN OF SENTENCES
TO THE LEVEL OF THE MOST LENIENT ONES. CERTAINLY THE DEVELOPMENT OF A
PRINCIPLED AND BALANCED BODY OF APPELLATE CASE LAW WOULD BE SEVERELY



HAMPERED.

WITH RESPECT TO VALIDITY, IT IS CLEAR THAT A SYSTEM, SUCH AS IS PROVIDED BY
THE REPORTED BILL, IN WHICH SENTENCE INCREASE IS POSSIBLE AS A
CONSEQUENCE OF SENTENCE REVIEW INITIATED BY THE GOVERNMENT, IS NOT
OBJECTIONABLE ON CONSTITUTIONAL GROUNDS. TITLE X OF THE ORGANIZED CRIME
CONTROL ACT OF 1970 INCLUDES A PROVISION (18 U.S.C. 3576) PERMITTING A
SENTENCE IMPOSED UNDER THE DANGEROUS SPECIAL OFFENDER PROVISION TO BE
INCREASED UPON APPEAL BY THE UNITED STATES. [FN492] THE SUPREME COURT IN
UNITED STATES V. DIFRANCESCO [FN493] *152 **3335 HELD THAT THE
AUTHORITY CONTAINED IN THE STATUTE FOR GOVERNMENT APPEAL OF SENTENCE
DID NOT VIOLATE THE DOUBLE JEOPARDY CLAUSE. ACCORDING TO THE COURT:

THE DOUBLE JEOPARDY CONSIDERATIONS THAT BAR REPROSECUTION AFTER AN
ACQUITTAL DO NOT PROHIBIT REVIEW OF A SENTENCE. WE HAVE NOTED * * * THE
BASIC DESIGN OF THE DOUBLE JEOPARDY PROVISION, THAT IS, AS A BAR AGAINST
REPEATED ATTEMPTS TO CONVICT WITH CONSEQUENT SUBJECTION OF THE
DEFENDANT TO EMBARRASSMENT, EXPENSE, ANXIETY, AND INSECURITY, AND THE
POSSIBILITY THAT HE MAY BE FOUND GUILTY EVEN THOUGH INNOCENT. THESE
CONSIDERATIONS HOWEVER, HAVE NO SIGNIFICANT APPLICATION TO THE
PROSECUTION'S STATUTORILY GRANTED RIGHT TO REVIEW A SENTENCE. THIS
LIMITED APPEAL DOES NOT INVOLVE A RETRIAL OR APPROXIMATE THE ORDEAL OF A
TRIAL ON THE BASIC ISSUE OF GUILT OR INNOCENCE. UNDER SEC. 3576, THE
APPEAL IS TO BE TAKEN PROMPTLY AND IS ESSENTIALLY ON THE RECORD OF THE
SENTENCING COURT. THE DEFENDANT, OF COURSE, IS CHARGED WITH KNOWLEDGE
OF THE STATUTE AND ITS APPEAL PROVISIONS, AND HAS NO EXPECTATION OF
FINALITY IN HIS SENTENCE UNTIL THE APPEAL IS CONCLUDED OR THE TIME TO
APPEAL HAS EXPIRED. TO BE SURE, THE APPEAL MAY PROLONG THE PERIOD OF ANY
ANXIETY THAT MAY EXIST, BUT IT DOES SO ONLY FOR THE FINITE PERIOD PROVIDED
BY THE STATUTE. THE APPEAL IS NO MORE OF AN ORDEAL THAN ANY GOVERNMENT
APPEAL UNDER 18 U.S.C. 3731 FROM THE DISMISSAL OF AN INDICTMENT OR
INFORMATION. THE DEFENDANT'S PRIMARY CONCERN AND ANXIETY OBVIOUSLY
RELATE TO THE DETERMINATION OF INNOCENCE OR GUILT, AND THAT ALREADY IS
BEHIND HIM. THE DEFENDANT IS SUBJECT TO NO RISK OF BEING HARASSED AND
THEN CONVICTED, ALTHOUGH INNOCENT. FURTHERMORE, A SENTENCE IS
CHARACTERISTICALLY DETERMINED IN LARGE PART ON THE BASIS OF INFORMATION,
SUCH AS THE PRESENTENCE REPORT, DEVELOPED OUTSIDE THE COURTROOM. IT IS
PURELY A JUDICIAL DETERMINATION, AND MUCH THAT GOES INTO IT IS THE RESULT
OF INQUIRY THAT IS NONADVERSARY IN NATURE. [FN494]

THE COURT ALSO HELD THAT THERE WAS NO DOUBLE JEOPARDY PROBLEM WITH THE
FACT THAT THE DEFENDANT'S SENTENCE COULD BE INCREASED ON SUCCESSFUL
GOVERNMENT APPEAL OF THE SENTENCE, MAKING CLEAR THAT THE BAR AGAINST
DOUBLE PUNISHMENTS APPLIED TO A TOTAL PUNISHMENT IN EXCESS OF THE
STATUTORY MAXIMUM FOR THE OFFENSE, NOT TO AN INCREASE IN THE SENTENCE
WITHIN STATUTORY LIMITS. [FN495] FINALLY, THE *153 **3336 COURT NOTED
THE GROWING CRITICISM OF ARBITRARY SENTENCING PRACTICES, AND INDICATED
THAT 'APPELLATE REVIEW CREATES A CHECK UPON THIS UNLIMITED POWER, AND
SHOULD LEAD TO A GREATER DEGREE OF CONSISTENCY IN SENTENCING.' [FN496]

2. PROVISIONS OF THE BILL, AS REPORTED

SECTION 3742 SETS FORTH PROCEDURES FOR APPEAL IN THREE CASES: APPEAL OF
A SENTENCE IMPOSED IN VIOLATION OF LAW, APPEAL OF A SENTENCE THAT
REFLECTS AN INCORRECT APPLICATION OF THE SENTENCING GUIDELINES
PROMULGATED PURSUANT TO PROPOSED 28 U.S.C. 994(A)(2); APPEAL OF A
SENTENCE OUTSIDE THE GUIDELINES; AND APPEAL OF A SENTENCE IN A CASE IN
WHICH THERE IS NO GUIDELINE APPLICABLE TO THE OFFENSE COMMITTED. EITHER



THE DEFENDANT OR THE GOVERNMENT MAY APPEAL A SENTENCE IMPOSED IN
VIOLATION OF LAW, OR THROUGH INCORRECT APPLICATION OF THE GUIDELINES, OR
IMPOSED IN THE ABSENCE OF AN APPLICABLE GUIDELINE. THE DEFENDANT MAY
ALSO APPEAL A SENTENCE ABOVE THE GUIDELINES TO THE EXTENT THAT IT
INCLUDES A GREATER FINE OR TERM OF IMPRISONMENT OR TERM OF SUPERVISED
RELEASE THAN THE MAXIMUM PROVIDED IN THE APPLICABLE GUIDELINE, OR TO THE
EXTENT THAT IT INCLUDES A MORE LIMITING PROBATION CONDITION OR
CONDITION OF SUPERVISED RELEASE UNDER 18 U.S.C. 3563(B)(6) [FN497] OR
(B)(11) [FN498] THAN THE MAXIMUM PROVIDED IN THE GUIDELINES. CONVERSELY,
THE GOVERNMENT MAY APPEAL, ON BEHALF OF THE PUBLIC, A SENTENCE BELOW
THE APPLICABLE GUIDELINE TO THE EXTENT THAT IT INCLUDES A LESSER FINE OR
TERM OF IMPRISONMENT OR TERM OF SUPERVISED RELEASE THAN THE MINIMUM IN
THE GUIDELINE OR A LESS LIMITING CONDITION OF PROBATION OR SUPERVISED
RELEASE UNDER 18 U.S.C. 3563(B)(6) OR (B)(11) THAN RECOMMENDED IN THE
GUIDELINE. OF COURSE, A SENTENCE CONSISTENT WITH A PLEA AGREEMENT
CANNOT BE APPEALED. UNDER SECTIONS 3742(A)(3)(B) AND (B)(3)(B) BOTH THE
DEFENDANT AND THE GOVERNMENT MAY APPEAL A SENTENCE WHERE THERE IS NO
GUIDELINE FOR THE PROVISION OF LAW THAT THE DEFENDANT HAS BEEN
CONVICTED OF VIOLATING. THIS WOULD INCLUDE THE SITUATIONS WHERE THERE
IS A NEW LAW FOR WHICH NO GUIDELINE HAS YET BEEN DEVELOPED AND WHERE
AN APPELLATE COURT HAD INVALIDATED THE ESTABLISHED GUIDELINE AND NO
REPLACEMENT HAD YET BEEN DETERMINED. A SENTENCE NOT SUBJECT TO A
GUIDELINE IS, THEREFORE, OPEN TO BROAD APPEAL BY BOTH SIDES.

IN PREVIOUS VERSIONS OF THE BILL, APPEAL OF SENTENCE WAS LIMITED TO
FELONIES AND CLASS A MISDEMEANORS. THE BILL AS REPORTED PROVIDES FOR
APPEAL IN ALL CASES WHICH MEET THE CRITERIA FOR APPEAL.

THE COMMITTEE AGREES WITH THE JUDICIAL CONFERENCE THAT A DEFENDANT WHO
IS IMPRISONED FOR A MINOR OFFENSE PURSUANT TO AN ABOVE-GUIDELINE
SENTENCE, WOULD GAIN LITTLE COMFORT FROM KNOWING THAT HE HAD BEEN
DENIED APPELLATE RIGHTS BECAUSE THE OFFENSE FOR WHICH HE HAS BEEN
IMPRISONED IS RELATIVELY MINOR. [FN499]

*154 **3337 THE SENTENCE REVIEW PROCESS UNDER SECTION 3742 BEGINS
UNDER SUBSECTIONS (A) AND (B) WITH THE FILING OF NOTICE OF APPEAL OF
SENTENCE WITH THE DISTRICT COURT. THE GOVERNMENT MAY PETITION FOR
REVIEW OF A SENTENCE ONLY WITH THE PERSONAL APPROVAL OF THE ATTORNEY
GENERAL OR THE SOLICITOR GENERAL IN ORDER TO ASSURE THAT SUCH APPEALS
ARE NOT ROUTINELY FILED FOR EVERY SENTENCE BELOW THE GUIDELINES. THE
LIMITATIONS ON BOTH DEFENDANT AND GOVERNMENT APPEAL OF SENTENCES
OUTSIDE THE GUIDELINES BASED UPON THE SIZE OF THE SENTENCE IMPOSED ARE
FURTHER RESTRICTIONS ON THE USE OF APPELLATE REVIEW OF SENTENCES IN
ORDER TO AVOID UNNECESSARY APPEALS. CLEARLY, SENTENCES AT THE BOTTOM
RANGE ARE LESS LIKELY TO BE ABUSIVE TO DEFENDANTS. THE SAME APPLIES TO
THE GOVERNMENT WHEN SENTENCES IMPOSED APPROACH THE UPPER RANGE OF
SENTENCES RECOMMENDED. THE GUIDELINES, THEREFORE, PROVIDE A PRACTICAL
BASIS FOR DISTINGUISHING THE CASES WHERE REVIEW IS NOT NEEDED FROM
THOSE WHERE APPEAL WOULD MOST LIKELY BE FRIVOLOUS.

BOTH SECTIONS 3742(A) AND 3742(B) REFER TO THE SENTENCE BEING APPEALED
AS AN 'OTHERWISE FINAL SENTENCE'. THIS LANGUAGE IS IN ACCORD WITH THE
PROVISIONS OF SECTIONS 3562(B), 3572(C), AND 3582(B) REGARDING
REVIEWABILITY OF SENTENCES. THOSE SECTIONS MAKE CLEAR THAT A SENTENCE
TO A FINE, TO A TERM OF IMPRISONMENT, OR TO A TERM OF PROBATION IS FINAL
EXCEPT TO THE EXTENT THAT IT MAY BE MODIFIED OR CORRECTED THROUGH
SUBSEQUENT COURT ACTION. THE COMMITTEE INTENDS THAT A SENTENCE BE
SUBJECT TO MODIFICATION THROUGH THE APPELLATE PROCESS, ALTHOUGH IT IS
FINAL FOR OTHER PURPOSES. [FN500]

UNDER SUBSECTION (C), THE CLERK OF THE COURT THAT IMPOSED THE SENTENCE



SHALL CERTIFY TO THE COURT OF APPEALS THAT PORTION OF THE RECORD IN THE
CASE THAT IS DESIGNATED AS PERTINENT BY EITHER OF THE PARTIES, THE
PRESENTENCE REPORT, AND INFORMATION SUBMITTED DURING THE SENTENCING
PROCEEDING, INCLUDING THE COURT'S STATEMENT OF REASONS AS CALLED FOR BY
SECTION 3553(B). UNDER SUBSECTION (D), UPON REVIEW OF THE RECORD, THE
COURT OF APPEALS IS TO DETERMINE WHETHER THE SENTENCE WAS IMPOSED IN
VIOLATION OF LAW; WAS IMPOSED AS A RESULT OF AN INCORRECT APPLICATION OF
THE SENTENCING GUIDELINES; OR IS OUTSIDE THE GUIDELINES AND IS
UNREASONABLE, HAVING REGARD FOR: (1) THE FACTORS TO BE CONSIDERED IN
IMPOSING A SENTENCE, AS SET FORTH IN CHAPTER 227, AND (2) THE REASONS FOR
THE SENTENCE STATED BY THE SENTENCING COURT.

UNDER SUBSECTION (E), IF THE COURT OF APPEALS FINDS THAT THE SENTENCE
WAS NOT IMPOSED IN VIOLATION OF LAW, OR AS A RESULT OF INCORRECT
APPLICATION OF THE GUIDELINES, AND IS NOT UNREASONABLE, IT IS TO AFFIRM
THE SENTENCE.

IF THE COURT DETERMINES THAT THE SENTENCE WAS IMPOSED IN VIOLATION OF
LAW OR AS A RESULT OF AN INCORRECT APPLICATION OF THE GUIDELINES, IT IS
REQUIRED TO REMAND THE CASE FOR FURTHER SENTENCING PROCEEDINGS OR
CORRECT THE SENTENCE.

FINALLY, IF THE COURT DETERMINES THAT A SENTENCE OUTSIDE THE GUIDELINES
IS UNREASONABLE AND TOO HIGH, AND THE APPEAL WAS FILED BY THE DEFENDANT,
IT IS TO SET ASIDE THE SENTENCE AND EITHER IMPOSE A LESSER SENTENCE,
REMAND FOR IMPOSITION OF A LESSER SENTENCE, OR REMAND FOR FURTHER
SENTENCING PROCEEDINGS.

*155 **3338 IF THE COURT DETERMINES THAT A SENTENCE OUTSIDE THE
GUIDELINES IS UNREASONABLE AND TOO LOW, AND THE APPEAL WAS FILED BY THE
GOVERNMENT, THE COURT IS TO SET ASIDE THE SENTENCE AND EITHER IMPOSE A
GREATER SENTENCE, REMAND FOR IMPOSITION OF A GREATER SENTENCE, OR
REMAND FOR FURTHER SENTENCING PROCEEDINGS. IT SHOULD BE NOTED THAT A
SENTENCE CANNOT BE INCREASED UPON A SECTION 3742(A)(3) APPEAL BY THE
DEFENDANT.

AS TO THE PROCEDURES TO BE FOLLOWED, THE COMMITTEE INTENDS THAT THE
FEDERAL RULES OF APPELLATE PROCEDURE BE APPLICABLE TO A PROCEEDING
UNDER THIS SECTION. MANY OF THESE RULES WILL BE APPLICABLE AS THEY NOW
EXIST; OTHERS MAY NEED MODIFICATION. THE COMMITTEE EXPECTS THAT THE
JUDICIAL CONFERENCE AND ITS ADVISORY COMMITTEES WILL ISSUE SPECIFIC
PROPOSED AMENDMENTS TO COVER THE DETAILS OF THESE PROCEDURES WHERE
NECESSARY.

THE COMMITTEE BELIEVES THAT SECTION 3742 CREATES FOR THE FIRST TIME A
COMPREHENSIVE SYSTEM OF REVIEW OF SENTENCES THAT PERMITS THE APPELLATE
PROCESS TO FOCUS ATTENTION ON THOSE SENTENCES WHOSE REVIEW IS CRUCIAL
TO THE FUNCTIONING OF THE SENTENCING GUIDELINES SYSTEM, WHILE ALSO
PROVIDING ADEQUATE MEANS FOR CORRECTION OF ERRONEOUS AND CLEARLY
UNREASONABLE SENTENCES. [FN501]

SECTION 203(B) OF THE BILL CONTAINS A TECHNICAL AMENDMENT TO THE
SECTIONAL ANALYSIS OF CHAPTER 235 OF TITLE 18.

SECTION 204 OF THE BILL AMENDS CHAPTER 403 OF TITLE 18, U.S.C. RELATING TO
JUVENILE DELINQUENCY, IN ORDER TO CONFORM IT TO THE CHANGES MADE IN
ADULT SENTENCING LAWS.

SECTION 204(A) OF THE BILL AMENDS SECTION 5037 OF TITLE 18, U.S.C. BY
REPLACING CURRENT SUBSECTIONS (A) AND (B), RELATING TO DISPOSITION AFTER
A FINDING OF JUVENILE DELINQUENCY, WITH THE DISPOSITION PROVISIONS FROM
S. 1630 IN THE 97TH CONGRESS. [FN502]

UNDER PROPOSED 18 U.S.C. 5037(A), IF THE COURT FINDS THAT A JUVENILE IS A
JUVENILE DELINQUENT, THE COURT IS REQUIRED TO HOLD A DISPOSITION HEARING
WITHIN 20 DAYS AFTER THE JUVENILE DELINQUENCY HEARING. AFTER THE



DISPOSITION HEARING, THE COURT MAY SUSPEND THE FINDING OF JUVENILE
DELINQUENCY, ENTER AN ORDER OF RESTITUTION PURSUANT TO SECTION 3556,
PLACE THE JUVENILE ON PROBATION, OR COMMIT HIM TO OFFICIAL DETENTION. THE
PROVISIONS OF CHAPTER 207 OF TITLE 18 ARE SPECIFICALLY MADE APPLICABLE TO
THE DECISION WHETHER TO RELEASE OR DETAIN THE JUVENILE PENDING AN APPEAL
OR A PETITION FOR A WRIT OF CERTIORARI AFTER THE DISPOSITION.

PROPOSED 18 U.S.C. 5037(B) SETS FORTH THE PROBATION TERMS FOR JUVENILES.
IF THE JUVENILE IS LESS THAN 18 YEARS OLD, THE PROBATION TERM MAY NOT
EXTEND BEYOND THE DATE WHEN THE JUVENILE BECOMES 21 OR THE MAXIMUM
TERM THAT WOULD BE AUTHORIZED UNDER THE ADULT PROBATION STATUTE IF THE
JUVENILE HAD BEEN TRIED AND CONVICTED AS AN ADULT. IF THE JUVENILE IS
BETWEEN 18 AND 21, THE PROBATION MAY NOT EXTEND BEYOND THREE YEARS OR
THE MAXIMUM THAT WOULD BE AUTHORIZED FOR AN ADULT, WHICHEVER IS LESS.
PROPOSED 18 U.S.C. 5037(C) PROVIDES THE MAXIMUM PERIODS FOR OFFICIAL
DETENTION OF A JUVENILE FOUND TO BE A JUVENILE DELINQUENT. IT PARALLELS
THE 1974 ACT PROVISION SET FORTH IN CURRENT LAW FOR JUVENILES UNDER 18
AT THE TIME OF THE PROCEEDING. HOWEVER, FOR JUVENILES *156 **3339
BETWEEN THE AGES OF 18 AND 21 AT THE TIME OF THE PROCEEDING, THE BILL
SPECIFIES THAT THE TERM OF
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OFFICIAL DETENTION FOR A CLASS A, B, OR C FELONY IS A MAXIMUM OF FIVE YEARS
OR THE MAXIMUM SENTENCE APPLICABLE TO AN ADULT OFFENDER.

SECTION 204(B) OF THE BILL REPEALS SECTION 5041 OF TITLE 18, U.S.C. IN LIGHT
OF THE ABOLITION OF THE PAROLE SYSTEM IN FEDERAL LAW. THE SECTION
DESCRIBES THE ROLE OF THE PAROLE SYSTEM IN DETERMINING RELEASE DATES
UNDER CURRENT LAW. IT IS EXPECTED THAT THE TIME SET AT THE DISPOSITION
HEARING FOR A JUVENILE PLACED IN THE CUSTODY OF THE ATTORNEY GENERAL
PURSUANT TO 18 U.S.C. 5037(B) WILL REPRESENT THE REAL TIME TO BE SPENT BY
THE JUVENILE IN A MANNER SIMILAR TO THAT FOR ADULT OFFENDERS UNDER THE
BILL.

SECTION 204(C) AMENDS SECTION 5042 OF TITLE 18, RELATING TO PAROLE AND
PROBATION REVOCATION, BY STRIKING OUT REFERENCES TO PAROLE AND
PAROLEES.

SECTION (D) AMENDS THE SECTIONAL ANALYSIS OF CHAPTER 403 OF TITLE 18 TO
ACCORD WITH THE OTHER AMENDMENTS MADE BY SECTION 204.

SECTION 205 OF THE BILL CONTAINS A NUMBER OF AMENDMENTS TO THE FEDERAL
RULES OF CRIMINAL PROCEDURE THAT ARE NECESSITATED BY THE AMENDMENTS TO
THE SENTENCING PROVISIONS.

SECTION 205(A) OF THE BILL MAKES SEVERAL CHANGES IN RULE 32, MOSTLY TO
CONFORM IT TO CHANGES IN THE SENTENCING LAWS MADE BY THE BILL. CERTAIN
PROVISIONS NOW FOUND IN CURRENT 18 U.S.C. 3653 HAVE ALSO BEEN ADDED TO
THIS RULE IN A REVISED FORM.

SUBDIVISION (A)(1) OF RULE 32, RELATING TO THE SENTENCING HEARING,
MODIFIES THE CURRENT REQUIREMENT THAT A SENTENCE BE IMPOSED WITHOUT
UNNECESSARY DELAY BY PERMITTING THE COURT, UPON A JOINT MOTION OF THE
DEFENDANT AND THE GOVERNMENT, TO POSTPONE THE IMPOSITION OF SENTENCE
FOR A PERIOD REASONABLY NECESSARY TO RESOLVE AN UNRESOLVED FACTOR
IMPORTANT TO THE SENTENCING DETERMINATION. SUCH FACTORS AS
COOPERATING WITH THE GOVERNMENT, TESTIFYING AGAINST A CODEFENDANT,
ACTING AS AN UNDERCOVER AGENT, AS WELL AS PROVIDING OTHERWISE
UNAVAILABLE INFORMATION, MAY BE IMPORTANT TO THE SENTENCING DECISION.
THIS MODIFICATION RECOGNIZES THE INTERESTS OF ALL CONCERNED IN WEIGHING
SUCH FACTORS PRIOR TO THE SENTENCING HEARING WHENEVER POSSIBLE. IN



ADDITION, SUBDIVISION (A)(1) IS AMENDED TO REQUIRE THAT THE COURT SPECIFY
IN OPEN COURT AND BEFORE IMPOSING SENTENCE THE CATEGORIES ESTABLISHED
IN THE SENTENCING GUIDELINES PROMULGATED BY THE SENTENCING COMMISSION
THAT IT BELIEVES APPLY TO THE DEFENDANT.

BEFORE IMPOSING THE SENTENCE THE COURT MUST ALSO DETERMINE THAT THE
DEFENDANT AND HIS ATTORNEY HAD SUFFICIENT TIME AND OPPORTUNITY TO READ
AND DISCUSS THE PRESENTENCE INVESTIGATION REPORT. THE COURT MUST GIVE
THE DEFENDANT'S COUNSEL AN OPPORTUNITY TO SPEAK ON HIS BEHALF AND MUST
ALSO INQUIRE OF THE DEFENDANT PERSONALLY IF HE WOULD LIKE TO MAKE A
STATEMENT ON HIS OWN BEHALF OR PRESENT ANY MITIGATING INFORMATION.
SUBDIVISION (A)(2) OF THE RULE, AS NOW IN EFFECT, IMPOSES A DUTY UPON THE
COURT TO ADVISE THE DEFENDANT OF HIS RIGHT TO APPEAL IN A CASE WHICH HAS
GONE TO TRIAL ON A PLEA OF NOT GUILTY, BUT DOES NOT IMPOSE ANY SUCH DUTY
FOLLOWING A PLEA OF GUILTY OR NOLO CONTENDERE. THIS BASIC APPROACH IS
CONTINUED IN SUBDIVISION (A)(2) OF THE AMENDED RULE WITH AN ADDITION
MADE BY SECTION 205(A)(2) OF THE BILL TO COVER THE MATTER OF ADVICE
REGARDING THE DEFENDANT'S RIGHT, IF ANY, TO OBTAIN REVIEW OF HIS
SENTENCE.

*157 **3340 SUBDIVISION (C) OF THE RULE AS NOW IN EFFECT GOVERNS THE
MAKING OF PRESENTENCE INVESTIGATIONS AND REPORTS PRIOR TO THE
IMPOSITION OF SENTENCE OR 'THE GRANTING OF PROBATION." IT IS NO LONGER
APPROPRIATE TO TREAT SENTENCING AND THE GRANTING OF PROBATION
SEPARATELY. UNDER PROPOSED SUBCHAPTER B OF CHAPTER 227 OF TITLE 18, THE
PROCEDURE OF SUSPENDING THE IMPOSITION OR EXECUTION OF SENTENCE BEFORE
PLACING A DEFENDANT ON PROBATION [FN503] HAS BEEN ABOLISHED-- PROBATION
HAS BECOME A SENTENCE IN AND OF ITSELF. ACCORDINGLY, RULE 32(C) HAS BEEN
REWRITTEN TO DELETE REFERENCES TO THE GRANTING OF PR BATION. HOWEVER,
THE LAW IS UNCHANGED IN THAT 'SENTENCE' IS USED IN THE RULE TO THE SAME
EFFECT. FOR SIMILAR REASONS THIS REVISED RULE OMITS THE REFERENCE NOW
APPEARING IN SUBDIVISION (D) TO SUSPENDING THE IMPOSITION OF SENTENCE.
SUBDIVISION (C)(1) OF RULE 32 IS AMENDED BY SECTION 205(A)(4) OF THE BILL TO
REQUIRE THAT A PROBATION OFFICER MAKE A PRESENTENCE INVESTIGATION AND
REPORT BEFORE IMPOSITION OF SENTENCE UNLESS THE COURT FINDS THAT THERE
IS IN THE RECORD INFORMATION SUFFICIENT TO ENABLE THE MEANINGFUL
EXERCISE OF SENTENCING AUTHORITY PURSUANT TO 18 U.S.C. 3553. THIS CHANGE
IS NECESSITATED BY THE FACT THAT IT IS ESSENTIAL THAT THE JUDGE HAVE ALL
THE INFORMATION HE NEEDS IN ORDER ACCURATELY TO APPLY THE SENTENCING
GUIDELINES. IT IS EXPECTED THAT THE SENTENCING JUDGE WILL ORDINARILY WISH
THE SENTENCING REPORT TO BE PREPARED TO ASSIST HIM IN HIS SENTENCING
DECISION.

SUBDIVISION (C)(2) OF RULE 32 IS AMENDED BY SECTION 205(A)(5) OF THE BILL TO
SPELL OUT IN SOME DETAIL THE INFORMATION THAT SHOULD BE INCLUDED IN THE
PRESENTENCE REPORT IN ORDER TO ASSURE THE ACCURATE APPLICATION OF THE
GUIDELINES. THIS AMENDMENT ASSURES THAT THE INFORMATION RELATING TO THE
REQUIREMENTS OF THE SENTENCING GUIDELINES SYSTEM IS CONTAINED IN THE
PRESENTENCE REPORT. THAT PART OF RULE 32(C) RELATING TO THE CONTENTS OF
THE PRESENTENCE REPORT HAS BEEN SUBSTANTIALLY EXPANDED FROM CURRENT
LAW TO PROVIDE THAT THE REPORT WILL CONTAIN, IN ADDITION TO THE
INFORMATION CONCERNING THE HISTORY AND CHARACTERISTICS OF THE
DEFENDANT (INCLUDING HIS PRIOR CRIMINAL RECORD, IF ANY, HIS FINANCIAL
CONDITION, AND ANY BEHAVIOR CHARACTERISTICS PERTINENT TO SENTENCING),
THE CLASSIFICATION OF THE OFFENSE AND DEFENDANT UNDER THE SENTENCING
GUIDELINES THAT THE PROBATION OFFICER BELIEVES ARE APPLICABLE TO THE
DEFENDANT, THE KINDS OF SENTENCE AND THE SENTENCING RANGE UNDER THE
GUIDELINES THAT APPLY TO THOSE CLASSIFICATIONS, AND ANY AGGRAVATING OR
MITIGATING CIRCUMSTANCES THE PROBATION OFFICER BELIEVES MAY INDICATE



THAT A LOWER OR HIGHER SENTENCE OR A SENTENCE OF A DIFFERENT KIND THAN
THAT SPECIFIED IN THE GUIDELINES SHOULD BE IMPOSED.

UNLESS THE COURT ORDERS OTHERWISE, POSSIBLE NONPRISON PROGRAMS
AVAILABLE AND APPROPRIATE FOR THE DEFENDANT SHOULD BE INCLUDED IN THE
REPORT.

THE BILL ALSO CARRIES FORWARD FROM THE VICTIM AND WITNESS PROTECTION
ACT OF 1982, REQUIREMENTS THAT THE PRESENTENCE REPORT INCLUDE
INFORMATION CONCERNING HARM, INCLUDING FINANCIAL, SOCIAL,
PSYCHOLOGICAL, AND PHYSICAL HARM, DONE TO OR LOSS SUFFERED BY THE
VICTIM, AND CONCERNING RESTITUTION NEEDS OF THE VICTIM. THE PRESENTENCE
REPORT SHOULD ALSO CONTAIN ANY POLICY STATEMENT OF THE SENTENCING *158
**3341 COMMISSION PERTINENT TO IMPOSITION OF SENTENCE ON THE
DEFENDANT.

SUBDIVISION (C)(3)(A) OF RULE 32 HAS BEEN AMENDED BY SECTION 205(A)(6) OF
THE BILL TO ASSURE THAT THE INFORMATION RELATING TO THE REQUIREMENTS OF
REVISED SUBDIVISION (C)(2) CONTAINED IN THE PRESENTENCE REPORT ARE MADE
AVAILABLE TO THE DEFENDANT, BUT THAT THE PROBATION OFFICER'S FINAL
RECOMMENDATION AS TO SENTENCE IS NOT MADE AVAILABLE. THIS ASSURES THAT
THE DEFENDANT WILL RECEIVE INFORMATION SUCH AS THE PROBATION OFFICER'S
CONCLUSIONS AS TO WHICH GUIDELINES APPLY TO THE DEFENDANT AND WHETHER
THERE ARE AGGRAVATING OR MITIGATING CIRCUMSTANCES THAT MAY INDICATE
THAT THE SENTENCE SHOULD BE OUTSIDE THE GUIDELINES, BUT WILL NOT RECEIVE
THE FINAL SENTENCING RECOMMENDATION OF THE PROBATION OFFICER. THE
LATTER PROVISION REPRESENTS A COMMITTEE AMENDMENT IN THE 97TH
CONGRESS TO S. 1630 MADE AT THE SUGGESTION OF JUDGE TJOFLAT [FN504] WHO
EXPRESSED CONCERN THAT DISCLOSURE OF THE FINAL SENTENCING
RECOMMENDATION MIGHT INHIBIT THE PROBATION OFFICER IN MAKING THE
RECOMMENDATIONS.

SECTION 205(B) AMENDS RULE 35 OF THE FEDERAL RULES OF CRIMINAL PROCEDURE
IN ORDER TO ACCORD WITH THE PROVISIONS OF PROPOSED SECTION 3742 OF
TITLE 18 CONCERNING APPELLATE REVIEW OF SENTENCE. NEW SUBDIVISION (A)
REQUIRES THE COURT TO CORRECT A SENTENCE THAT IS DETERMINED ON APPEAL
UNDER 18 U.S.C. 3742 TO HAVE BEEN IMPOSED IN VIOLATION OF LAW, TO HAVE
BEEN IMPOSED AS A RESULT OF AN INCORRECT APPLICATION OF THE GUIDELINES,
OR TO BE UNREASONABLE. NEW SUBDIVISION (B) PERMITS THE COURT, ON MOTION
OF THE GOVERNMENT, TO LOWER A SENTENCE WITHIN ONE YEAR AFTER ITS
IMPOSITION TO REFLECT A DEFENDANT'S SUBSEQUENT, SUBSTANTIAL ASSISTANCE
IN THE INVESTIGATION OR PROSECUTION OF ANOTHER PERSON WHO HAS
COMMITTED AN OFFENSE, TO THE EXTENT THAT SUCH ASSISTANCE IS A FACTOR
RECOGNIZED IN APPLICABLE GUIDELINES OR POLICY STATEMENTS ISSUED BY THE
SENTENCING COMMISSION.

SECTION 205(C) AMENDS RULE 38 OF THE FEDERAL RULES OF CRIMINAL PROCEDURE
IN ORDER TO MAKE TECHNICAL CHANGES NECESSITATED BY THE ENACTMENT OF
PROVISIONS FOR APPELLATE REVIEW OF SENTENCE.

AT PRESENT, RULE 38 PROVIDES FOR THE STAYING OF SENTENCES OF DEATH,
IMPRISONMENT, THE PAYMENT OF A FINE, AND OF AN ORDER PLACING A DEFENDANT
ON PROBATION, 'IF AN APPEAL IS TAKEN.' EACH OF THE RELETTERED SUBDIVISIONS
OF RULE 38 HAS BEEN WRITTEN TO ALLOW FOR STAY OF SENTENCE IF AN APPEAL IS
TAKEN FROM A CONVICTION OR A SENTENCE. MOREOVER, SINCE PROBATION HAS
BEEN CAST AS A SENTENCE, THE PHRASE, 'SENTENCE OF PROBATION,' HAS BEEN
USED IN SUBDIVISION (D) INSTEAD OF 'AN ORDER PLACING THE DEFENDANT ON
PROBATION.' A NEW SUBDIVISION (E) HAS BEEN ADDED PROVIDING FOR A STAY OF
SENTENCE UNDER SECTION 3554 (ORDER OF CRIMINAL FORFEITURE), 3555 (ORDER
OF NOTICE TO VICTIMS), OR 3556 (ORDER OF RESTITUTION) IF AN APPEAL OF THE
SENTENCE IS FILED. THE SUBDIVISION PERMITS THE COURT TO ISSUE REASONABLY
NECESSARY PROTECTIVE ORDERS. FINALLY, A NEW SUBDIVISION (F) IS ADDED TO



STAY A CIVIL OR EMPLOYMENT DISABILITY ARISING UNDER A FEDERAL STATUTE IF
IT IS APPEALED AND TO PERMIT THE COURT TO TAKE ACTION NECESSARY TO
PROTECT THE INTEREST SOUGHT TO BE PROTECTED BY THE IMPOSITION OF THE
DISABILITY PENDING DISPOSITION OF THE APPEAL.

*159 **3342 SECTION 205(D) OF THE BILL MAKES A CORRECTION IN A CROSS-
REFERENCE IN RULE 40 OF THE FEDERAL RULES OF CRIMINAL PROCEDURE.
SECTION 205(E) OF THE BILL AMENDS RULE 54 TO REDEFINE THE TERM 'PETTY
OFFENSE ' IN SUBDIVISION (C) TO REFER TO THE GRADING OF OFFENSES
PRESCRIBED BY PROPOSED SECTION 3583 OF TITLE 18, AND TO ADD A DEFINITION
OF THE WORD 'GRADE' THAT SPECIFIES THAT THE WORD GRADE INCLUDES THE
ISSUE WHETHER, FOR THE PURPOSES OF SECTION 3571 (RELATING TO THE
SENTENCE OF FINE), A MISDEMEANOR RESULTED IN THE LOSS OF HUMAN LIFE.
SECTION 205(F) OF THE BILL AMENDS THE TABLE OF RULES OF THE FEDERAL RULES
OF CRIMINAL PROCEDURE TO ACCORD WITH THE OTHER AMENDMENTS TO THE
RULES.

SECTION 206 CONTAINS A NUMBER OF TECHNICAL AMENDMENTS TO THE RULES OF
PROCEDURE FOR THE TRIAL OF MISDEMEANORS BEFORE UNITED STATES
MAGISTRATES TO TAKE INTO ACCOUNT THE NEW GRADING STRUCTURE FOR
FEDERAL OFFENSES.

SECTION 207(A) OF THE BILL ADDS A NEW CHAPTER 58 TO TITLE 28 OF THE UNITED
STATES CODE. THAT CHAPTER CREATES THE UNITED STATES SENTENCING
COMMISSION AND OUTLINES ITS FUNCTIONS.

CHAPTER 58 OF TITLE 28-- UNITED STATES SENTENCING COMMISSION

SECTION 991. UNITED STATES SENTENCING COMMISSION; ESTABLISHMENT AND
PURPOSE

PROPOSED SECTION 991 OF TITLE 28, U.S.C. CREATES THE UNITED STATES
SENTENCING COMMISSION AND SPELLS OUT ITS PURPOSES. THE COMMISSION IS
ESTABLISHED AS AN INDEPENDENT COMMISSION IN THE JUDICIAL BRANCH,
CONSISTING OF SEVEN VOTING MEMBERS APPOINTED BY THE PRESIDENT BY AND
WITH THE ADVICE AND CONSENT OF THE SENATE. THE ATTORNEY GENERAL, OR HIS
DESIGNEE, IS AN EX OFFICIO NON-VOTING MEMBER OF THE COMMISSION.
PLACEMENT OF THE COMMISSION IN THE JUDICIAL BRANCH IS BASED UPON THE
COMMITTEE'S STRONG FEELING THAT EVEN UNDER THIS LEGISLATION, SENTENCING
SHOULD REMAIN PRIMARILY A JUDICIAL FUNCTION. AT THE SAME TIME, HOWEVER,
THE COMMITTEE BELIEVES THAT SENTENCING POLICY SHOULD BE FORMULATED
AFTER EXAMINING A WIDE SPECTRUM OF VIEWS.

IN ORDER TO ASSURE A BROADLY REPRESENTATIVE MEMBERSHIP ON THE
SENTENCING COMMISSION, THE COMMITTEE HAS PROVIDED THAT THE PRESIDENT
WILL SELECT THE MEMBERS AFTER CONSULTING WITH REPRESENTATIVES OF
JUDGES PROSECUTING ATTORNEYS, DEFENSE ATTORNEYS, LAW ENFORCEMENT
OFFICIALS, SENIOR CITIZENS, VICTIMS OF CRIME, AND OTHERS INTERESTED IN THE
CRIMINAL JUSTICE PROCESS. AT LEAST TWO OF THE MEMBERS SHALL BE FEDERAL
JUDGES IN REGULAR ACTIVE SERVICE SELECTED FROM A LIST OF SIX
RECOMMENDED CANDIDATES PREPARED FOR THE PRESIDENT BY THE JUDICIAL
CONFERENCE OF THE UNITED STATES.

THIS REQUIREMENT THAT TWO OF THE COMMISSION MEMBERS BE ACTIVE FEDERAL
JUDGES WAS INCLUDED AT THE REQUEST OF THE JUDICIAL CONFERENCE. THE
COMMITTEE HAD ANTICIPATED THAT SOME NUMBER OF MEMBERS OF THE
SENTENCING COMMISSION WOULD BE JUDGES. THIS AMENDMENT CLARIFIES THAT
INTENT.

THE CHAIRMAN IS TO BE APPOINTED AS SUCH, AND WILL REMAIN FOR THE



DURATION OF HIS TERM UNLESS REMOVED FROM OFFICE FOR MALFEASANCE OR
*160 **3343 NEGLECT OF DUTY. [FN505] ALL VOTING MEMBERS ARE REMOVABLE
FROM THE COMMISSION BY THE PRESIDENT FOR MALFEASANCE IN OFFICE OR
NEGLECT OF DUTY.

IN ADDITION TO THE SEVEN VOTING MEMBERS, THE COMMISSION WILL HAVE ONE
PERMANENT NON-VOTING EX OFFICIO MEMBER, THE ATTORNEY GENERAL OF HIS
DESIGNEE, AND, UNDER THE PROVISIONS OF SECTION 225(B)(5) OF THIS TITLE,
ONE TEMPORARY NON-VOTING EX OFFICIO MEMBER, THE CHAIRMAN OF THE UNITED
STATES PAROLE COMMISSION.

THE COMMISSION SHOULD BE A BODY WHICH CAN COOPERATE IN THE
PROMULGATION OF CLEAR AND CONSISTENT SENTENCING POLICY. BY REQUIRING
CONSULTATION WITH VARIOUS GROUPS AS TO POTENTIAL MEMBERS OF THE
COMMISSION, IT CAN BE EXPECTED THAT THEY WILL REPRESENT SOME DIVERSITY
OF BACKGROUNDS.

THE EXTRAORDINARY POWERS AND RESPONSIBILITIES VESTED IN THE
COMMISSION, AS WELL AS THE ENORMOUS POTENTIAL FOR UNPARALLELED
IMPROVEMENT IN THE FAIRNESS AND EFFECTIVENESS OF FEDERAL CRIMINAL
JUSTICE AS A WHOLE, DEMAND THE HIGHEST QUALITY OF MEMBERSHIP. FOR SUCH A
CRITICAL POSITION, PRESIDENTIAL APPOINTMENTS BASED ON POLITICS RATHER
THAN MERIT WOULD, AND SHOULD, BE AN EMBARRASSMENT TO THE APPOINTING
AUTHORITY. THE COMMITTEE IS CONVINCED THAT WITHOUT SUPERIOR AND
PROFESSIONAL MEMBERS THE COMMISSION, AND INDEED SENTENCING REFORM,
CAN NEVER ACHIEVE THE PROGRESS SO SORELY NEEDED.

THE COMMITTEE INTENDS, AND THE IMPORTANT FUNCTIONS TO BE SERVED BY THE
SENTENCING COMMISSION REQUIRE, THE APPOINTMENT AND DESIGNATION OF
HIGHLY QUALIFIED MEMBERS TO THE COMMISSION. BECAUSE OF THE COMPLEX
NATURE OF THE FUNCTIONS OF THE COMMISSION, AND IN ORDER TO AVOID
POTENTIAL SCHEDULE CONFLICTS FOR THE MEMBERS, THE VOTING MEMBERS'
POSITIONS ARE FULL-TIME FOR THE FIRST SEVERAL YEARS [FN506] EVEN IF THE
MEMBER IF A FEDERAL JUDGE. [FN507]

THE COMMITTEE ANTICIPATES THAT THE VOTING MEMBERS OF THE COMMISSION
WILL FORM A NUMBER OF COMMITTEES WHICH WILL HAVE SPECIFIC DELEGATED
RESPONSIBILITIES SUCH AS, FOR EXAMPLE, REVIEW OF THE EFFECTIVENESS OF
PROBATION AND POST-RELEASE SUPERVISION IN CARRYING OUT THE PURPOSES OF
SENTENCING, MONITORING OF THE APPLICATION OF THE SENTENCING GUIDELINES
AND POLICY STATEMENTS, CONTINUING REFINEMENT OF THE GUIDELINES AND
POLICY STATEMENTS, DEVELOPMENT OF LEGISLATIVE PROPOSALS IN THE
SENTENCING AREA, DEVELOPMENT AND COORDINATION OF RESEARCH STUDIES
(INCLUDING, FOR EXAMPLE, BASIC RESEARCH ON SENTENCING THEORIES AS WELL
AS APPLIED RESEARCH ON THE EFFECTIVENESS OF CERTAIN POLICIES), AND REVIEW
OF THE EFFECTIVENESS OF CORRECTIONS PROGRAMS OF THE BUREAU OF PRISONS
IN CARRYING OUT THE PURPOSES OF SENTENCES OF IMPRISONMENT. SUCH
COMMITTEES COULD BE AN INVALUABLE SOURCE FOR DEVELOPING
RECOMMENDATIONS FOR COMMISSION ACTION AND FOR PROVIDING THE
INFORMATION NECESSARY FOR INFORMED DECISIONMAKING.

*161 **3344 SUBSECTION (B) SETS OUT THE TWO BASIC PURPOSES OF THE
SENTENCING COMMISSION. THE MOST IMPORTANT PURPOSE OF THE COMMISSION IS
THE ESTABLISHMENT OF SENTENCING POLICIES AND PRACTICES FOR THE FEDERAL
CRIMINAL JUSTICE SYSTEM THAT ARE DESIGNED TO MEET THREE GOALS.

FIRST, THE POLICIES AND PRACTICES ESTABLISHED SHOULD ASSURE THAT, TO THE
MAXIMUM EXTENT POSSIBLE, THE FEDERAL SENTENCING PRACTICES AND POLICIES
CARRY OUT THE FOUR PURPOSES OF SENTENCING SET FORTH IN SECTION
3553(A)(2) OF TITLE 18, UNITED STATES CODE. THESE PURPOSES ARE DETERRENCE,
PROTECTION OF THE PUBLIC FROM FURTHER CRIMES BY THE DEFENDANT,
ASSURANCE OF JUST PUNISHMENT, AND PROMOTION OF REHABILITATION.

SECOND, THE POLICIES AND PRACTICES ARE REQUIRED TO PROVIDE CERTAINTY



AND FAIRNESS IN MEETING THE PURPOSES OF SENTENCING. IN DOING SO, THE
POLICIES AND PRACTICES ARE REQUIRED TO AVOID 'UNWARRANTED SENTENCE
DISPARITIES AMONG DEFENDANTS WITH SIMILAR RECORDS WHO HAVE BEEN FOUND
GUILTY OF SIMILAR CRIMINAL CONDUCT WHILE MAINTAINING SUFFICIENT
FLEXIBILITY TO PERMIT INDIVIDUALIZED SENTENCES WHEN WARRANTED BY
MITIGATING OR AGGRAVATING FACTORS NOT TAKEN INTO ACCOUNT IN THE
ESTABLISHMENT OF GENERAL SENTENCING PRACTICES."' THIS REQUIREMENT
ESTABLISHES TWO FACTORS-- THE PRIOR RECORDS OF OFFENDERS AND THE
CRIMINAL CONDUCT FOR WHICH THEY ARE TO BE SENTENCED-- AS THE PRINCIPAL
DETERMINANTS OF WHETHER TWO OFFENDERS' CASES ARE SO SIMILAR THAT A
DIFFERENCE BETWEEN THEIR SENTENCES SHOULD BE CONSIDERED A DISPARITY
THAT SHOULD BE AVOIDED UNLESS IT IS WARRANTED BY OTHER FACTORS. THE KEY
WORD IN DISCUSSING UNWARRANTED SENTENCE DISPARITIES IS '"UNWARRANTED.'
THE COMMITTEE DOES NOT MEAN TO SUGGEST THAT SENTENCING POLICIES AND
PRACTICES SHOULD ELIMINATE JUSTIFIABLE DIFFERENCES BETWEEN THE
SENTENCES OF PERSONS CONVICTED OF SIMILAR OFFENSES WHO HAVE SIMILAR
RECORDS. THE COMMISSION IS, IN FACT, REQUIRED TO CONSIDER A NUMBER OF
FACTORS IN PROMULGATING SENTENCING GUIDELINES TO DETERMINE WHAT
IMPACT ON THE GUIDELINES, IF ANY, WOULD BE WARRANTED BY DIFFERENCES
AMONG DEFENDANTS WITH RESPECT TO THOSE FACTORS. [FN508] AS DISCUSSED
IN THE INTRODUCTION OF THIS REPORT, THE COMMITTEE BELIEVES THAT THE
SENTENCING GUIDELINES SYSTEM WILL ENHANCE, RATHER THAN DETRACT FROM,
THE INDIVIDUALIZATION OF SENTENCES. EACH SENTENCE WILL BE THE RESULT OF
CAREFUL CONSIDERATION OF THE PARTICULAR CHARACTERISTICS OF THE OFFENSE
AND THE OFFENDER, RATHER THAN BEING DEPENDENT ON THE IDENTITY OF THE
SENTENCING JUDGE AND THE NATURE OF HIS SENTENCING PHILOSOPHY.

THIRD, THE SENTENCING POLICIES AND PRACTICES ARE REQUIRED TO REFLECT, TO
THE EXTENT PRACTICABLE, ADVANCEMENT IN KNOWLEDGE OF HUMAN BEHAVIOR IN
THE CONTEXT OF THE CRIMINAL JUSTICE PROCESS. THIS IS AN EXPLICIT
RECOGNITION OF THE UNFORTUNATE FACT THAT WE DO NOT KNOW VERY MUCH
ABOUT HOW TO DETER CRIMINAL CONDUCT OR REHABILITATE OFFENDERS. IT ALSO
MAKES CLEAR THAT THE PURPOSES SET FORTH IN SUBSECTION (B) ARE THE GOALS
TO BE REACHED BY THE SENTENCING PROCESS AND THAT THEY CANNOT BE
REALISTICALLY ASSURED IN EVERY CASE. SUBSECTION (B)(1)(C) IS DESIGNED TO
ENCOURAGE THE CONSTANT REFINEMENT OF SENTENCING POLICIES AND PRACTICES
AS MORE IS LEARNED ABOUT THE EFFECTIVENESS OF DIFFERENT APPROACHES.

THE SECOND BASIC PURPOSE OF THE UNITED STATES SENTENCING COMMISSION IS
TO DEVELOP MEANS OF MEASURING THE EFFECTIVENESS OF DIFFERENT *162
**3345 SENTENCING, PENAL, AND CORRECTIONAL PRACTICES IN MEETING THE
PURPOSES OF SENTENCING SET FORTH IN SECTION 3553(A)(2) OF TITLE 18. THIS
PROVISION EMPHASIZES THE IMPORTANCE OF SENTENCING AND CORRECTIONS
RESEARCH IN THE PROCESS OF IMPROVING THE ABILITY OF THE FEDERAL CRIMINAL
JUSTICE SYSTEM TO MEET THE GOALS OF SENTENCING.

SECTION 992. TERMS OF OFFICE; COMPENSATION

SUBSECTION (A) SETS UP A STAGGERED SYSTEM OF APPOINTMENTS FOR THE
CHAIRMAN AND VOTING MEMBERS OF THE COMMISSION SUCH THAT, ONCE IN
OPERATION, THE COMMISSION MEMBERSHIP WILL BE REPLACED, OR REAPPOINTED,
OVER A PERIOD OF SIX YEARS-- AT LEAST TWO MEMBERS, OR ONE MEMBER AND THE
CHAIRMAN, EVERY TWO YEARS. THIS IS ACHIEVED BY MAKING THE INITIAL
APPOINTMENTS FOR THREE MEMBERS TO ONLY FOUR-YEAR TERMS, AND FOR TWO
OTHER MEMBERS TO ONLY TWO-YEAR TERMS, WHILE THE FIRST CHAIRMAN AND ONE
MEMBER SERVE FULL SIX-YEAR TERMS. THIS STAGGERED SYSTEM SHOULD PROVIDE
A DESIRABLE BALANCE BETWEEN CONTINUITY AND THE INNOVATION AND NEW



PERSPECTIVES THAT CAN COME WITH A CHANGE IN MEMBERSHIP. NOTE THAT
SECTION 25(A) OF THE BILL PROVIDES THAT WHILE THE REST OF THE ACT SHALL
BECOME EFFECTIVE TWENTY-FOUR MONTHS AFTER THE DATE OF ENACTMENT, THE
SENTENCING COMMISSION IS CREATED IMMEDIATELY OR ON OCTOBER 1, 1983,
WHICHEVER OCCURS LATER. IT ALSO PROVIDES THAT FOR THE PURPOSE OF
DETERMINING WHEN THE INITIAL TERMS END, THE TERMS OF THE FIRST MEMBERS
OF THE COMMISSION SHALL NOT BEGIN TO RUN UNTIL THE EFFECTIVE DATE OF THE
SENTENCING GUIDELINES; THUS, THE MEMBERS APPOINTED FOR THE INITIAL
ABBREVIATED TERMS OF TWO OR FOUR YEARS WILL NOT HAVE THEIR TERMS EXPIRE
UNTIL TWO OR FOUR YEARS AFTER THE NEW SENTENCING GUIDELINES GO INTO
EFFECT, AND THE MEMBERS AND CHAIRMAN APPOINTED TO SERVE FULL SIX-YEAR
TERMS WILL COUNT THE EFFECTIVE DATE OF THE SENTENCING GUIDELINES AS THE
BEGINNING OF THE TERM EVEN THOUGH THEY MAY HAVE ACTUALLY BEEN IN OFFICE
TWO YEARS PRIOR TO THAT DATE. THE DELAY IS ALSO A RECOGNITION THAT THE
INITIAL APPOINTMENTS MAY OCCUR AT DIFFERENT TIMES IN SPITE OF THE
DESIRABILITY OF EXPEDITIOUS APPOINTMENTS, AND WILL PERMIT ALL LATER
APPOINTMENT TERMS TO RUN FROM AN ANNIVERSARY OF THE EFFECTIVE DATE OF
THE GUIDELINES.

SUBSECTION (B) PROVIDES THAT A VOTING MEMBER MAY SERVE NO MORE THAN
TWO FULL TERMS, AND THAT A MEMBER APPOINTED TO SERVE AN UNEXPIRED TERM
SHALL SERVE ONLY THE REMAINDER OF SUCH A TERM. THIS ALSO MEANS THAT IF A
VOTING MEMBER IS APPOINTED TO A TERM AFTER IT BEGINS, AND IT HAS BEEN
VACANT DURING THE EXPIRED PART, SUCH MEMBER WILL ALSO SERVE ONLY THE
REMAINDER OF A TERM. IF ONE OF THE ORIGINAL COMMISSIONERS APPOINTED TO
THE ABBREVIATED TWO- OR FOUR-YEAR TERM WERE REAPPOINTED, HE COULD BE
REAPPOINTED A SECOND TIME AS WELL SINCE THE INITIAL TERM WAS NOT A FULL
TERM.

SUBSECTION (C) ESTABLISHES THAT THE SENTENCING COMMISSION WILL BE FULL-
TIME DURING THE FIRST SIX YEARS AFTER THE GUIDELINES GO INTO EFFECT, AFTER
WHICH ALL VOTING MEMBERS WILL HOLD PART-TIME POSITIONS, EXCEPT FOR THE
CHAIRMAN, WHOSE POSITION REMAINS FULL-TIME. THE CHAIRMAN IS TO BE
COMPENSATED AT THE SAME ANNUAL RATE AS JUDGES FOR THE COURTS OF
APPEALS, AS ARE THE OTHER VOTING MEMBERS DURING THE INITIAL SIX YEARS
WHEN THEIR POSITIONS ARE FULL-TIME. WHEN THE COMMISSION BECOMES PART-
TIME, VOTING MEMBERS OTHER THAN THE *163 **3346 CHAIRMAN SHALL BE PAID
AT THE DAILY RATE AT WHICH COURTS OF APPEALS JUDGES ARE COMPENSATED. IN
THIS CONGRESS, THE COMMITTEE DECIDED THAT THE SENTENCING COMMISSION
SHOULD ULTIMATELY BE PART-TIME. THIS DECISION WAS MADE OUT OF CONCERN
FOR THE COSTS OF MAINTAINING A PERMANENT FULL-TIME COMMISSION AND THE
BELIEF THAT ONCE THE INITIAL GUIDELINES ARE ESTABLISHED AND OPERATING THE
RESPONSIBILITIES OF THE COMMISSION CAN BE DISCHARGED BY PART-TIME
MEMBERS. THE STATE OF MINNESOTA, WHICH HAS EXPERIENCED THE GREATEST
SUCCESS AMONG STATES WHICH HAVE ADOPTED SENTENCING REFORM, HAS HAD A
PART-TIME SENTENCING COMMISSION SINCE THE INCEPTION OF THE COMMISSION.
THE RELATIVELY GREATER MAGNITUDE OF THE TASK OF DEVELOPING FEDERAL
SENTENCING POLICIES AND GUIDELINES DEMANDS A FULL- TIME EFFORT THROUGH
THE IMPLEMENTATION OF THE INITIAL GUIDELINES.

THE BILL SPECIFICALLY AUTHORIZES A FEDERAL JUDGE TO BE APPOINTED AS A
MEMBER OF THE COMMISSION WITHOUT HAVING TO RESIGN HIS APPOINTMENT AS A
FEDERAL JUDGE. THE COMMITTEE FEELS THAT THIS IS APPROPRIATE SINCE THE
JUDGE WILL REMAIN IN THE JUDICIAL BRANCH AND WILL BE ENGAGED IN
ACTIVITIES CLOSELY RELATED TO TRADITIONAL JUDICIAL ACTIVITIES, AND THAT
SUCH A PROVISION IS NECESSARY TO ASSURE THAT HIGHLY QUALIFIED
CANDIDATES ARE NOT ROUTINELY EXCLUDED IN PRACTICE BECAUSE OF THE
SUBSTANTIAL BURDEN OF HAVING TO RESIGN A LIFETIME APPOINTMENT IN ORDER
TO SERVE ON THE SENTENCING COMMISSION.



THE NON-VOTING EX OFFICIO MEMBERS WOULD, OF COURSE, RECEIVE NO EXTRA
COMPENSATION FOR THEIR ROLES ON THE COMMISSION, BUT WOULD RECEIVE
TRAVEL EXPENSES AUTHORIZED BY THEIR AGENCY IF NECESSARY TO THE
PERFORMANCE OF THEIR DUTIES WITH REGARD TO THE COMMISSION.

SECTION 993. POWERS AND DUTIES OF CHAIRMAN

SECTION 993 PROVIDES THAT THE CHAIRMAN, WHO IS APPOINTED AS SUCH BY THE
PRESIDENT, WITH THE ADVICE AND CONSENT OF THE SENATE, PURSUANT TO
SECTION 991(A), IS TO CALL AND PRESIDE AT MEETINGS OF THE SENTENCING
COMMISSION. AFTER THE COMMISSION BECOMES PART-TIME, MEETINGS SHALL BE
HELD FOR AT LEAST TWO WEEKS IN EACH QUARTER OF THE YEAR. THE CHAIRMAN
MUST ALSO DIRECT THE PREPARATION OF APPROPRIATIONS REQUESTS AND THE USE
OF FUNDS BY THE SENTENCING COMMISSION.

SECTION 994. DUTIES OF THE COMMISSION

SUBSECTION (A) REQUIRES THE SENTENCING COMMISSION TO PROMULGATE
SENTENCING GUIDELINES AND POLICY STATEMENTS TO BE USED BY THE
SENTENCING JUDGES IN DETERMINING THE APPROPRIATE SENTENCE IN A
PARTICULAR CASE. THE SENTENCING GUIDELINES AND POLICY STATEMENTS ARE TO
BE PROMULGATED PURSUANT TO THE RULES AND REGULATIONS OF THE
SENTENCING COMMISSION [FN509] AND MUST BE CONSISTENT WITH ALL
PERTINENT PROVISIONS OF TITLE 18 AND 28. GUIDELINES AND POLICY STATEMENTS
MUST BE ADOPTED BY THE AFFIRMATIVE VOTE OF AT LEAST FOUR MEMBERS OF THE
COMMISSION. UNDER SUBSECTION (A)(1)(A), THE GUIDELINES ARE REQUIRED TO
PROVIDE GUIDANCE FOR THE JUDGE IN DETERMINING WHETHER TO SENTENCE A
CONVICTED DEFENDANT TO PROBATION, TO PAY A FINE, OR TO A TERM OF
IMPRISONMENT. THIS GUIDANCE MAY PROVE TO BE ONE OF THE *164 **3347
MOST IMPORTANT PARTS OF THE GUIDELINES PROCESS, SINCE CURRENT LAW
PROVIDES NO GUIDANCE OR MECHANISM FOR GUIDANCE TO JUDGES ON THIS
CRUCIAL DECISION, LEADING TO CONSIDERABLE UNWARRANTED DISPARITY WHICH
THERE IS NO MECHANISM TO CORRECT. THE PAROLE COMMISSION IS NOW ABLE TO
ALLEVIATE SOME OF THE DISPARITY AMONG SENTENCES TO TERMS OF
IMPRISONMENT; HOWEVER, IT HAS NO JURISDICTION TO ELIMINATE DISPARITY
AMONG DECISIONS WHETHER OR NOT TO SENTENCE CONVICTED DEFENDANTS TO
TERMS OF IMPRISONMENT. THE DISPARITY IS ILLUSTRATED BY THE DATA IN THE
FOLLOWING CHARGE FROM THE BOOK, TOWARD A JUST AND EFFECTIVE
SENTENCING SYSTEM: [FN510]

TABLE 2.-- PERCENTAGE OF CONVICTED OFFENDERS PLACED ON

PROBATION, 1972

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

IT HAS BEEN SUGGESTED BY SOME, AS NOTED BEFORE, THAT THE PAROLE
COMMISSION RETAIN ITS ASSUMED ROLE OF CORRECTING SENTENCING
DISPARITIES. THE PAROLE COMMISSION CANNOT CORRECT THE DISPARITIES IN
DECISIONS AS TO THE KIND OF SENTENCE THAT SHOULD BE IMPOSED, HOWEVER,
AND FOR THIS AND SEVERAL OTHER MORE FUNDAMENTAL REASONS THAT HAVE
BEEN DISCUSSED IN RELATION TO THE NEW SUBCHAPTERS A AND D OF CHAPTER
227 OF TITLE 18, THE COMMITTEE HAS NOT RETAINED THE PAROLE COMMISSION.
THE COMMITTEE BELIEVES THAT THE SENTENCE PROVISIONS AS A WHOLE PROVIDE
AMPLE SAFEGUARDS AGAINST UNWARRANTED DISPARITY WITHOUT A REQUIREMENT
THAT THE PAROLE COMMISSION REVIEW THE PRODUCT OF A SERIES OF DECISIONS
MADE BY THE SENTENCING COMMISSION, THE CONGRESS, THE SENTENCING JUDGE,
AND PERHAPS AN APPELLATE COURT. INDEED, RETENTION OF THIS FUNCTION BY
THE PAROLE COMMISSION WOULD UNDERCUT THE SENTENCING GUIDELINES



BEFORE THEY ARE EVEN PUT IN PLACE. FOR EXAMPLE, IF THERE WERE PAROLE
ELIGIBILITY FOR HALF A PRISON TERM, THE SENTENCING COMMISSION PROBABLY
WOULD NOT KNOW WHETHER TO ISSUE GUIDELINES THAT RECOMMENDED PRISON
TERMS THAT *165 **3348 WERE TWICE AS LONG AS THE COMMISSION THOUGHT
SHOULD BE SERVED OR TERMS THAT REFLECTED ACTUAL TIME TO BE SERVED. IF,
DESPITE THE GUIDELINES, THE PAROLE COMMISSION WERE TO RETAIN THE POWER
TO RELEASE PRISONERS AFTER A FIXED ELIGIBILITY PERIOD, IT IS LIKELY THAT THE
SENTENCING JUDGES WOULD TRY TO SECOND-GUESS BOTH THE GUIDELINES AND
THE PAROLE COMMISSION AND, IN FIXING A DEFENDANT'S SENTENCE, TRY TO
DETERMINE WHEN THE OFFENDER ACTUALLY WOULD BE RELEASED. IT IS HARD TO
CONCEIVE OF A STEP THAT WOULD BE MORE DAMAGING TO THE ENTIRE
SENTENCING SYSTEM FOUND IN THE REPORTED BILL. [FN511]

SUBSECTION (A)(1)(B) REQUIRES THAT THE SENTENCING GUIDELINES RECOMMEND
AN APPROPRIATE AMOUNT OF FINE OR APPROPRIATE LENGTH OF A TERM OF
PROBATION OR IMPRISONMENT. IN RECOMMENDING AN APPROPRIATE FINE, THE
COMMISSION COULD, OF COURSE, PROVIDE A FORMULA OR SET OF PRINCIPLES FOR
DETERMINING AN APPROPRIATE FINE RELATIVE TO THE DAMAGE CAUSED, THE GAIN
TO THE DEFENDANT, OR THE ABILITY OF THE DEFENDANT TO PAY, CONSISTENT
WITH THE FLEXIBILITY POSSIBLE BECAUSE OF THE HIGH MAXIMUM FINES SET FORTH
IN PROPOSED SUBCHAPTER C OF CHAPTER 227 OF TITLE 18, U.S.C. RATHER THAN
SPECIFYING A DOLLAR AMOUNT OF FINE.

SUBSECTION (A)(1)(C) REQUIRES THAT THE SENTENCING GUIDELINES RECOMMEND
WHETHER A CATEGORY OF DEFENDANT CONVICTED OF A PARTICULAR OFFENSE WHO
IS SENTENCE TO A TERM OF IMPRISONMENT SHOULD BE REQUIRED TO SERVE A
TERM OF SUPERVISED RELEASE, AND, IF SO, WHAT LENGTH OF TERM IS
APPROPRIATE.

THE COMMITTEE ADDED A NEW SUBSECTION (A)(1)(D) IN S. 1630 IN THE 97TH
CONGRESS THAT REQUIRES THAT THE SENTENCING GUIDELINES INCLUDE
RECOMMENDATIONS AS TO WHETHER SENTENCES TO TERMS OF IMPRISONMENT
SHOULD BE ORDERED TO RUN CONCURRENTLY OR CONSECUTIVELY. THE COMMITTEE
HAS TAKEN THIS APPROACH INSTEAD OF THE APPROACH IN EARLIER VERSIONS OF
THE BILL THAT SET, IN SECTION 3584 OF TITLE 18, A CEILING ON THE MAXIMUM
TERM OF IMPRISONMENT THAT COULD BE IMPOSED FOR MULTIPLE OFFENSES. THE
COMMITTEE BELIEVES THAT THE NEW PROVISION WHEN READ WITH THE REVISED
VERSION OF 28 U.S.C. 994(L) WILL LEAD TO CAREFULLY CONSIDERED
DETERMINATIONS AS TO THE APPROPRIATENESS OF CONCURRENT, CONSECUTIVE,
OR OVERLAPPING SENTENCES IN CASES OF MULTIPLE OFFENSES.

THE LIST OF DETERMINATIONS CONCERNING WHICH THE GUIDELINES SHOULD MAKE
RECOMMENDATIONS IS NOT NECESSARILY INCLUSIVE. FOR EXAMPLE, THE
SENTENCING COMMISSION MAY WISH TO MAKE RECOMMENDATIONS IN THE
GUIDELINES IN SOME CASES AS TO, FOR EXAMPLE, A REQUIREMENT OF
RESTITUTION OR A PARTICULARLY APPROPRIATE CONDITION OF PROBATION FOR A
CATEGORY OF OFFENDER CONVICTED OF A PARTICULAR OFFENSE.

UNDER SUBSECTION (A)(2), THE COMMISSION IS REQUIRED TO ISSUE GENERAL
POLICY STATEMENTS CONCERNING APPLICATION OF THE GUIDELINES AND OTHER
ASPECTS OF SENTENCING AND SENTENCE IMPLEMENTATION THAT WOULD FURTHER
THE ABILITY OF THE FEDERAL CRIMINAL JUSTICE SYSTEM TO *166 **3349 ACHIEVE
THE PURPOSES OF SENTENCING SET FORTH IN SECTION 101(B) OF TITLE 18. THE
POLICY STATEMENTS ARE REQUIRED TO ADDRESS THE QUESTIONS OF THE
APPROPRIATE USE OF: THE SANCTIONS OF ORDER OF CRIMINAL FORFEITURE,
[FN512] ORDER OF RESTITUTION, [FN513] AND ORDER OF NOTICE TO VICTIMS,
[FN514] CONDITIONS OF PROBATION, [FN515] AND SUPERVISED RELEASE, [FN516]
SENTENCE MODIFICATION PROVISIONS FOR FINES, [FN517] PROBATION, [FN518]
AND IMPRISONMENT, [FN519] AUTHORITY UNDER RULE 11(E) OF THE FEDERAL
RULES OF CRIMINAL PROCEDURE TO ACCEPT OR REJECT A PLEA AGREEMENT; AND
TEMPORARY RELEASE UNDER PROPOSED SECTION 3622 OF TITLE 18 AND



PRERELEASE CUSTODY UNDER PROPOSED SECTION 3624(C) OF TITLE 18. THESE
POLICY STATEMENTS COULD ALSO ADDRESS, FOR EXAMPLE, SUCH QUESTIONS AS
THE APPROPRIATENESS OF SENTENCES OUTSIDE THE GUIDELINES WHERE THERE
EXISTS A PARTICULAR AGGRAVATING OR MITIGATING FACTOR WHICH DOES NOT
OCCUR SUFFICIENTLY FREQUENTLY TO BE INCORPORATED IN THE GUIDELINES
THEMSELVES, AND COULD DESCRIBE FACTORS THAT THE SENTENCING COMMISSION
FOUND SHOULD NOT AFFECT A SENTENCE. THE POLICY STATEMENTS MIGHT ALSO
ADDRESS SUCH ISSUES AS THE KIND OF RECOMMENDATIONS A JUDGE MIGHT MAKE
PURSUANT TO PROPOSED SECTION 3582(A) OF TITLE 18 TO THE BUREAU OF
PRISONS AS TO AN APPROPRIATE PRISON FACILITY FOR A DEFENDANT COMMITTED
TO ITS CUSTODY. ANOTHER IMPORTANT FUNCTION OF THE POLICY STATEMENTS
MIGHT BE TO ALERT FEDERAL DISTRICT JUDGES TO EXISTING DISPARITIES WHICH
ARE NOT ADEQUATELY CURED BY THE GUIDELINES, WHILE OFFERING
RECOMMENDATIONS AS TO HOW SUCH SITUATIONS SHOULD BE TREATED IN THE
FUTURE.

ANOTHER AREA IN WHICH THE SENTENCING COMMISSION MIGHT WISH TO ISSUE
GENERAL POLICY STATEMENTS CONCERNS THE IMPOSITION OF SENTENCE UPON
ORGANIZATIONS CONVICTED OF CRIMINAL OFFENSES. UNDER PROPOSED SECTION
3551(C), SUCH AN ORGANIZATION MAY BE SENTENCED TO PROBATION PURSUANT
TO PROPOSED SUBCHAPTER B OF CHAPTER 227, TO PAY A FINE PURSUANT TO
PROPOSED SUBCHAPTER C OF CHAPTER 227, TO FORFEIT PROPERTY PURSUANT TO
PROPOSED 18 U.S.C. 3554, TO GIVE NOTICE TO VICTIMS PURSUANT TO PROPOSED
18 U.S.C. 3555, TO MAKE RESTITUTION PURSUANT TO PROPOSED 18 U.S.C. 3556, OR
TO ANY COMBINATION OF SUCH PENALTIES THAT THE SENTENCING JUDGE DEEMS
FITTING UNDER THE CIRCUMSTANCES. GIVEN THE BREADTH OF DISCRETION THUS
AVAILABLE TO THE COURT IN THE CONTEXT OF SENTENCING AN ORGANIZATIONAL
DEFENDANT, THE COMMITTEE BELIEVES THAT IT WOULD BE A PROPRIATE FOR THE
SENTENCING COMMISSION, BY MEANS OF POLICY STATEMENTS, TO PROVIDE
GUIDANCE TO SENTENCING JUDGES CONCERNING SUCH MATTERS AS: (1)
CONSIDERATIONS RELEVANT TO THE COORDINATION OF CRIMINAL SANCTIONS
IMPOSED WITH ANY CIVIL REMEDIES THAT MAY BE AVAILABLE UNDER THE
CIRCUMSTANCES; (2) CONSIDERATIONS RELEVANT TO THE IMPOSITION OF
SANCTIONS INVOLVING FORFEITURE, NOTICE TO VICTIMS, AND RESTITUTION; AND
(3) CONSIDERATIONS RELEVANT TO THE SELECTION OF CONDITIONS OF PROBATION
INVOLVING SUCH JUDICIAL MONITORING OF THE ACTIVITIES OF A CONVICTED
ORGANIZATION AS MAY BE APPROPRIATE UNDER THE CIRCUMSTANCES OF THE
CASE. [FN520]

*167 **3350 UNDER SUBSECTION (A)(3), THE SENTENCING COMMISSION IS
REQUIRED TO ISSUE EITHER GUIDELINES OR POLICY STATEMENTS CONCERNING THE
APPROPRIATE USE OF PROBATION REVOCATION UNDER PROPOSED 18 U.S.C. 3565,
AND OF THE PROVISIONS FOR MODIFICATION OF THE TERM OR CONDITIONS OF
PROBATION OR SUPERVISED RELEASE UNDER PROPOSED 18 U.S.C. 3563(C),
3564(D), AND 3583(E).

THE PROVISION OF SUBSECTION (A)(2)(D), CONCERNING THE ISSUANCE OF POLICY
STATEMENTS WITH REGARD TO PLEA ACCEPTANCE, 1S ESPECIALLY IMPORTANT. THE
GUIDELINE SENTENCING PROVISIONS OF S. 1437 IN THE 95TH CONGRESS WERE
CRITICIZED ON THE GROUND THAT, WHILE STRUCTURING AND RATIONALIZING THE
EXERCISE OF JUDICIAL SENTENCING DISCRETION, THEY DID NOT ALSO ADDRESS
THE EXERCISE OF PROSECUTORIAL DISCRETION AT THE CHARGING AND PLEA
AGREEMENT STAGES OF CRIMINAL PROCEEDINGS. AS A RESULT OF THIS OMISSION,
IT WAS CLAIMED, PROSECUTORIAL DECISIONS-- PARTICULARLY DECISIONS TO
REDUCE CHARGES IN EXCHANGE FOR GUILTY PLEAS-- COULD EFFECTIVELY
DETERMINE THE RANGE OF SENTENCE TO BE IMPOSED, AND COULD WELL REDUCE
THE BENEFITS OTHERWISE TO BE EXPECTED FROM THE BILL'S GUIDELINE
SENTENCING SYSTEM. ONE APPROACH THAT HAS BEEN SUGGESTED FOR DEALING
WITH THIS SITUATION IS TO HAVE SENTENCING JUDGES REVIEW CHARGE-



REDUCTION PLEA AGREEMENTS TO ENSURE THAT SUCH AGREEMENTS DO NOT
RESULT IN UNDUE LENIENCY OR UNWARRANTED SENTENCING DISPARITIES. [FN521]
SUBSECTION (A)(2)(D), IN COMBINATION WITH THE BILL'S MODIFICATION OF RULE
11(E) OF THE FEDERAL RULES OF CRIMINAL PROCEDURE (TO CLARIFY THAT THE
RULE COVERS WITHHOLDING OF CHARGES AS WELL AS DISMISSAL OF CHARGES)
AND THE ADDITION OF SUBSECTION (Q) OF SECTION 994 (TO REQUIRE CAREFUL
ATTENTION BY THE SENTENCING COMMISSION TO THE EFFECTS OF PLEA
AGREEMENTS ON SENTENCING UNDER THE NEW ACT), IS INTENDED TO IMPLEMENT
THIS SUGGESTION. IT WOULD REQUIRE THE SENTENCING COMMISSION TO
PROMULGATE POLICY STATEMENTS FOR USE BY A SENTENCING COURT IN
DETERMINING WHETHER, PURSUANT TO RULE 11(E)(2), TO ACCEPT A CHARGE-
REDUCTION AGREEMENT DESCRIBED IN RULE 11(E)(1). THIS APPROACH IS
INTENDED TO PROVIDE AN OPPORTUNITY FOR MEANINGFUL JUDICIAL REVIEW OF
PROPOSED CHARGE-REDUCTION PLEA AGREEMENTS, AS WELL AS OTHER FORMS OF
PLEA AGREEMENTS, WHILE AT THE SAME TIME TO GUARD AGAINST IMPROPER
JUDICIAL INTRUSION UPON THE RESPONSIBILITIES OF THE EXECUTIVE BRANCH.

IT SHOULD BE NOTED THAT A SENTENCE THAT IS INCONSISTENT WITH THE
SENTENCING GUIDELINES IS SUBJECT TO APPELLATE REVIEW, [FN522] WHILE ONE
THAT IS CONSISTENT WITH GUIDELINES BUT INCONSISTENT WITH THE POLICY
STATEMENTS IS NOT. THIS IS NOT INTENDED TO UNDERMINE THE VALUE OF THE
POLICY STATEMENTS. IT IS, INSTEAD, A RECOGNITION THAT THE POLICY
STATEMENTS MAY BE MORE GENERAL IN NATURE THAN THE GUIDELINES AND THUS
MORE DIFFICULT TO USE IN DETERMINING THE RIGHT TO APPELLATE REVIEW.
NEVERTHELESS, THE SENTENCING JUDGE IS REQUIRED TO TAKE THE POLICY
STATEMENTS INTO ACCOUNT IN DECIDING WHAT SENTENCE TO IMPOSE [FN523]
AND IT IS EXPECTED THAT THE POLICY STATEMENTS WILL BE CONSULTED AT ALL
STAGES OF THE CRIMINAL JUSTICE SYSTEM, INCLUDING THE APPELLATE *168
**3351 COURTS, IN EVALUATING THE APPROPRIATENESS OF THE SENTENCE AND
CORRECTIONS PROGRAM APPLIED TO A PARTICULAR CASE.

UNDER SUBSECTION (B), THE COMMISSION IS TO DEVISE CATEGORIES BASED ON
CHARACTERISTICS OF THE OFFENSE AND CATEGORIES BASED ON CHARACTERISTICS
OF THE OFFENDER. [FN524] FOR EACH COMBINATION OF A CATEGORY OF OFFENSE
AND A CATEGORY OF OFFENDER, A SENTENCE OR SENTENCING RANGE IS TO BE
RECOMMENDED THAT IS CONSISTENT WITH ALL PERTINENT PROVISIONS OF TITLE
18 OF THE UNITED STATES CODE.

THIS SUBSECTION IS OF MAJOR SIGNIFICANCE. IT CONTEMPLATES A DETAILED SET
OF SENTENCING GUIDELINES, TO BE USED AS INDICATED IN SUBSECTION (A) AND
PROPOSED SUBCHAPTERS A THROUGH D OF CHAPTER 227 OF TITLE 18, THAT ARE
DESIGNED TO ACHIEVE THE PURPOSES OF SENTENCING SET FORTH IN TITLE 18. THE
COMMITTEE EXPECTS THAT THERE WILL BE NUMEROUS GUIDELINE RANGES, EACH
RANGE DESCRIBING A SOMEWHAT DIFFERENT COMBINATION OF OFFENDER
CHARACTERISTICS AND OFFENSE CIRCUMSTANCES. THERE WOULD BE EXPECTED TO
BE, FOR EXAMPLE, SEVERAL GUIDELINE RANGES FOR A SINGLE OFFENSE VARYING
ON THE BASIS OF AGGRAVATING AND MITIGATING CIRCUMSTANCES. [FN525] THE
GUIDELINES MAY BE DESIGNED AND PROMULGATED FOR USE IN THE FORM OF A
SERIES OF GRIDS, CHARTS, FORMULAS, OR OTHER APPROPRIATE DEVICES, OR
PERHAPS A COMBINATION OF SUCH DEVICES. WHATEVER THEIR FORM, THE GENERAL
LOGIC UNDERLYING THE EFFECTS OF INDIVIDUAL FACTORS WOULD PRESUMABLY BE
APPARENT, OR AT LEAST WOULD BE TRACEABLE TO SENTENCING COMMISSION
DETERMINATIONS. THE RESULT SHOULD BE A COMPLETE SET OF GUIDELINES THAT
COVERS IN ONE MANNER OR ANOTHER ALL IMPORTANT VARIATIONS THAT
COMMONLY MAY BE EXPECTED IN CRIMINAL CASES, AND THAT RELIABLY BREAKS
CASES INTO THEIR RELEVANT COMPONENTS AND ASSURES CONSISTENT AND FAIR
RESULTS. [FN526] WHETHER THE SENTENCING COMMISSION CONCLUDES THAT IT
SHOULD PROMULGATE, FOR EXAMPLE, A SEPARATE GUIDELINES MATRIX FOR EACH
STATUTE DESCRIBING AN OFFENSE, OR ONE GUIDELINES MATRIX FOR PROPERTY



OFFENSES AND ANOTHER FOR OFFENSES AGAINST THE PERSON, THE RESULT WILL
BE SETS OF GUIDELINES CONSIDERABLY MORE DETAILED THAN THE EXISTING
PAROLE GUIDELINES.

THE SUBSECTION REQUIRES THAT, IF THE GUIDELINES RECOMMEND A TERM OF
IMPRISONMENT FOR A PARTICULAR CATEGORY OF OFFENSE COMMITTED BY A
PARTICULAR CATEGORY OF OFFENDER, THE MAXIMUM OF THE SENTENCING RANGE
RECOMMENDED MAY NOT EXCEED THE MINIMUM OF THAT RANGE BY MORE THAN 25
PERCENT. FOR A PARTICULAR PENAL OFFENSE, THEREFORE, WHILE THERE MIGHT BE
NUMEROUS GUIDELINE RANGES, EACH KEYED TO ONE OR MORE VARIATIONS IN
RELEVANT FACTORS, NO ONE PARTICULAR GUIDELINE RANGE MAY VARY BY MORE
THAN 25 PERCENT FROM ITS MINIMUM TO ITS MAXIMUM; ALL THE RANGES
TOGETHER, HOWEVER, WOULD BE EXPECTED TO COVER THE SPECTRUM FROM NO,
OR LITTLE, IMPRISONMENT TO THE STATUTORY MAXIMUM, OR CLOSE TO IT, FOR THE
APPLICABLE CLASS OF OFFENSE. THE BREADTH OF THE SENTENCING RANGE
PROVIDED IN EACH GUIDELINE IS A MATTER FOR THE COMMISSION TO DECIDE SO
LONG AS IT IS WITHIN THE 25-PERCENT LIMIT SPECIFIED IN SUBSECTION (B). THE
RANGE MAY BE NARROW *169 **3352 WHERE THE PURPOSES OF SENTENCING CAN
BE SERVED BY A SINGLE SENTENCE OR A NARROW RANGE OF SENTENCES IN ALL
SIMILAR CASES. THE RANGE MAY NECESSARILY BE BROADER WHERE
MISCELLANEOUS FACTORS NOT ENTIRELY PROVIDED FOR IN THE GUIDELINES MAY
CHANGE THE APPROPRIATE SENTENCE IN A PARTICULAR CASE. A RANGE MAY ALSO
BE BROAD WHERE NO SUCH FACTORS EXIST, BUT WHERE THE COMMISSION IS NOT
SUFFICIENTLY CONFIDENT IN ITS JUDGMENT AS TO THE APPROPRIATE SENTENCE TO
SUGGEST A NARROW RANGE. FOR THIS GROUP OF CASES, THE GUIDELINE RANGE
MIGHT WELL BECOME MORE NARROW AS, OVER TIME, THE COMMISSION IS ABLE TO
REFINE ITS GUIDELINES.

THE COMMISSION IS FREE TO INCLUDE IN THE GUIDELINES ANY MATTERS IT
CONSIDERS PERTINENT TO SATISFY THE PURPOSES OF SENTENCING. THE
COMMITTEE IS AWARE THAT GUIDELINES ADDRESSING THIS BROAD RANGE OF
SENTENCING ALTERNATIVES-- RATHER THAN JUST THE LENGTH OF TERMS OF
IMPRISONMENT, FOR EXAMPLE, COVERED BY THE CURRENT PAROLE COMMISSION
GUIDELINES-- WILL BE DIFFICULT TO DEVELOP. THAT IS TRUE ESPECIALLY IN VIEW
OF THE 25-PERCENT LIMITATION ON THE DIFFERENCE BETWEEN THE MAXIMUM AND
MINIMUM TERMS OF IMPRISONMENT SPECIFIED IN A SINGLE GUIDELINE RANGE. THE
COMMITTEE EXPECTS THE COMMISSION TO ISSUE GUIDELINES SUFFICIENTLY
DETAILED AND REFINED TO REFLECT EVERY IMPORTANT FACTOR RELEVANT TO
SENTENCING FOR EACH CATEGORY OF OFFENSE AND EACH CATEGORY OF OFFENDER,
GIVE APPROPRIATE WEIGHT TO EACH FACTOR, AND DEAL WITH VARIOUS
COMBINATIONS OF FACTORS. BY SO DOING, THE COMMISSION WILL BE ABLE TO
MAINTAIN THE PROPER RELATIONSHIP BETWEEN ITS FUNCTION AND THAT OF THE
COURTS OF APPEALS IN CONTRIBUTING TO PURPOSEFUL AND CONSISTENT
SENTENCING. IT IS FOR THESE REASONS, AMONG OTHERS, THAT THE COMMISSION
IS TO BE CREATED 24 MONTHS BEFORE THE GUIDELINES ARE TO BE PUT INTO USE,
AND THAT THE COMMISSION WILL HAVE FULL-TIME MEMBERS AND AN EXTENSIVE
RESEARCH CAPABILITY.

SUBSECTION (C) LISTS A NUMBER OF OFFENSE CHARACTERISTICS THAT THE
SENTENCING COMMISSION IS REQUIRED TO EXAMINE FOR THE PURPOSE OF
DETERMINING WHETHER AND TO WHAT EXTENT THEY ARE PERTINENT TO THE
ESTABLISHMENT OF CATEGORIES OF OFFENSES FOR USE IN THE SENTENCING
GUIDELINES AND POLICY STATEMENTS DEALING WITH THE NATURE, EXTENT, PLACE
OF SERVICE, OR OTHER INCIDENTS OF AN APPROPRIATE SENTENCE. THE
COMMISSION IS REQUIRED TO DETERMINE WHETHER AND TO WHAT EXTENT EACH
FACTOR MIGHT BE PERTINENT TO THE QUESTION OF THE KIND OF SENTENCE THAT
SHOULD BE IMPOSED; THE SIZE OF A FINE OR THE LENGTH OF A TERM OF
PROBATION, IMPRISONMENT, OR SUPERVISED RELEASE; AND THE CONDITIONS OF
PROBATION, SUPERVISED RELEASE, OR IMPRISONMENT. THE SENTENCING



COMMISSION MAY CONCLUDE, WITH RESPECT TO ANY OF THE LISTED FACTORS,
THAT, FOR EXAMPLE, THE FACTOR SHOULD NOT PLAY A ROLE AT ALL IN SENTENCING
FOR A PARTICULAR PURPOSE. THE SENTENCING COMMISSION IS ALSO REQUIRED
UNDER SUBSECTION (C) TO DETERMINE WHETHER OTHER FACTORS NOT
SPECIFICALLY LISTED ARE RELEVANT TO THE SENTENCING DECISION.

SUBSECTION (C)(1) SPECIFIES THAT THE COMMISSION CONSIDER THE DEGREE OF
RELEVANCE OF THE GRADE OF THE OFFENSE TO THE SENTENCING DECISION. AS
DISCUSSED IN CONNECTION WITH PROPOSED SECTION 3581 OF TITLE 18, ALL
OFFENSES ARE GRADED ACCORDING TO THEIR RELATIVE SERIOUSNESS. THIS DOES
NOT MEAN THAT THE COMMITTEE INTENDS THAT OFFENSES *170 **3353 WITH THE
SAME GRADE NECESSARILY HAVE THE SAME SENTENCES. [FN527] IT IS INTENDED
INSTEAD THAT THE GRADING BE SOME GUIDE AS TO THE CONGRESS VIEW OF THE
RELATIVE SERIOUSNESS OF SIMILAR OFFENSES. THE ROUGH APPROXIMATIONS
PRACTICAL FOR STATUTORY PURPOSES ARE EXPECTED BY THE COMMITTEE TO BE
REFINED CONSIDERABLY BY THE SENTENCING GUIDELINES. [FN528]

SUBSECTION (C)(2) SPECIFIES THAT THE COMMISSION CONSIDER THE RELEVANCE
TO THE SENTENCING DECISION OF THE CIRCUMSTANCES UNDER WHICH THE
OFFENSE WAS COMMITTED THAT MIGHT AGGRAVATE OR MITIGATE THE
SERIOUSNESS OF THE OFFENSE. AMONG THE CONSIDERATIONS THE COMMISSION
MIGHT EXAMINE UNDER THIS FACTOR ARE WHETHER THE OFFENSE WAS
PARTICULARLY HEINOUS; WHETHER THE OFFENSE WAS COMMITTED ON THE SPUR OF
THE MOMENT OR AFTER SUBSTANTIAL PLANNING, WHETHER THE OFFENSE WAS
COMMITTED IN RECKLESS DISREGARD OF THE SAFETY OF OTHERS; WHETHER THE
OFFENSE INVOLVED A THREAT WITH A WEAPON OR USE OF A WEAPON; WHETHER
THE OFFENSE WAS COMMITTED IN A MANNER PLAINLY DESIGNED TO LIMIT THE
DANGER TO THE VICTIMS; WHETHER THE DEFENDANT WAS ACTING UNDER A FORM
OF DURESS NOT RISING TO THE LEVEL OF A DEFENSE; ETC.

SUBSECTION (C)(3) SPECIFIES THAT THE COMMISSION CONSIDER THE RELEVANCE
TO THE SENTENCING DECISION OF THE NATURE AND DEGREE OF THE HARM CAUSED
BY THE OFFENSE, INCLUDING WHETHER IT INVOLVED PROPERTY, IRREPLACEABLE
PROPERTY, A PERSON, A NUMBER OF PERSONS, OR A BREACH OF PUBLIC TRUST. THE
COMMISSION MIGHT INCLUDE IN THIS CONSIDERATION, OR IN POLICY STATEMENTS,
AN EVALUATION OF THE ROLE THAT UNUSUAL VULNERABILITY OF THE VICTIM THAT
IS KNOWN TO THE DEFENDANT SHOULD PLAY IN THE SENTENCING DECISION.
SUBSECTION (C)(4) SPECIFIES THAT THE COMMISSION CONSIDER THE RELEVANCE
OF THE COMMUNITY [FN529] VIEW OF THE GRAVITY OF THE OFFENSE TO THE
SENTENCING DECISION, AND SUBSECTION (C)(5) SPECIFIES CONSIDERATION OF
THE PUBLIC CONCERN GENERATED BY AN OFFENSE. THESE SUGGESTIONS ARE NOT
INTENDED TO MEAN THAT A SENTENCE MIGHT BE ENHANCED BECAUSE OF PUBLIC
OUTCRY ABOUT A SINGLE OFFENSE. IT IS INTENDED, INSTEAD, TO SUGGEST THAT
CHANGED COMMUNITY NORMS CONCERNING PARTICULAR CRIMINAL BEHAVIOR
MIGHT BE JUSTIFICATION FOR INCREASING OR DECREASING THE RECOMMENDED
PENALTIES FOR THE OFFENSE. TWO RECENT EXAMPLES OF ACTION BY THE PAROLE
COMMISSION WITH REGARD TO ITS GUIDELINES SUGGEST THE KINDS OF
SITUATIONS IN WHICH THE COMMISSION MIGHT WISH TO REFLECT THE COMMUNITY
VIEW OF AN OFFENSE IN ITS GUIDELINES: THE PAROLE COMMISSION HAS IN
RECENT YEARS LOWERED THE GUIDELINES PAROLE DATES APPLICABLE TO SIMPLE
POSSESSION OF MARIJUANA, AND, FOLLOWING THE VIETNAM WAR, LOWERED THE
GUIDELINES PAROLE DATES FOR DRAFT VIOLATIONS. SIMILARLY, IF THERE WERE A
SUBSTANTIAL INCREASE IN THE RATE OF COMMISSION OF A VERY SERIOUS CRIME,
THE PUBLIC CONCERN GENERATED BY THAT INCREASE MIGHT CAUSE THE
COMMISSION TO *171 **3354 CONCLUDE THAT THE GUIDELINES SENTENCES FOR
THE OFFENSE SHOULD BE INCREASED.

SUBSECTION (C)(6) SPECIFIES THAT THE COMMISSION CONSIDER THE RELEVANCE
TO THE SENTENCING DECISION OF THE DETERRENT EFFECT A PARTICULAR
SENTENCE MAY HAVE ON THE COMMISSION OF THE OFFENSE BY OTHERS. THUS, THE



COMMISSION MIGHT CONCLUDE, FOR EXAMPLE, THAT THERE WAS AN INCREASE IN
THE INCIDENCE OF A PARTICULAR OFFENSE THAT JUSTIFIED AN INCREASE IN THE
GUIDELINES SENTENCES FOR THE OFFENSE IN ORDER TO DETER OTHERS FROM
COMMITTING THE OFFENSE. THE COMMISSION MIGHT ALSO CONCLUDE, ON THE
BASIS OF FURTHER RESEARCH, THAT SOME KINDS OF OFFENSES MAY BE MORE
EASILY DETERRED THAN OTHERS, AND THAT THIS MIGHT APPROPRIATELY BE
REFLECTED IN THE GUIDELINES.

SUBSECTION (C)(7) SPECIFIES THAT THE COMMISSION CONSIDER THE RELEVANCE
TO THE SENTENCING DECISION OF THE CURRENT INCIDENCE OF THE OFFENSE IN
THE COMMUNITY AND IN THE NATION AS A WHOLE.

SUBSECTION (D) LISTS A NUMBER OF OFFENDER CHARACTERISTICS THAT THE
SENTENCING COMMISSION IS REQUIRED TO EXAMINE IN ORDER TO DETERMINE
WHETHER AND TO WHAT EXTENT THEY ARE PERTINENT TO THE ESTABLISHMENT OF
CATEGORIES OF OFFENDERS FOR USE IN THE SENTENCING GUIDELINES AND POLICY
STATEMENTS CONCERNING THE NATURE, EXTENT, PLACE OF SERVICE, OR OTHER
INCIDENTS OF AN APPROPRIATE SENTENCE. THE COMMISSION IS REQUIRED TO
DETERMINE WHETHER AND TO WHAT EXTENT EACH FACTOR MIGHT BE PERTINENT TO
THE QUESTION OF THE KIND OF SENTENCE THAT SHOULD BE IMPOSED; THE SIZE OF
A FINE OR THE LENGTH OF A TERM OF PROBATION, IMPRISONMENT, OR SUPERVISED
RELEASE; AND THE CONDITIONS OF PROBATION, SUPERVISED RELEASE, OR
IMPRISONMENT. THE SENTENCING COMMISSION MAY CONCLUDE, WITH RESPECT TO
ANY OF THE LISTED FACTORS, THAT, FOR EXAMPLE, THE FACTOR SHOULD NOT PLAY
A ROLE AT ALL IN SENTENCING FOR A PARTICULAR PURPOSE, OR THAT, FOR
EXAMPLE, IT IS RELEVANT TO THE TYPE OF PRISON FACILITY TO WHICH A
DEFENDANT IS SENT IF HE IS SENTENCED TO A TERM OF IMPRISONMENT, BUT IS
NOT RELEVANT TO THE QUESTION WHETHER HE SHOULD BE SENTENCED TO A TERM
OF IMPRISONMENT, PROBATION, OR A FINE. THE SENTENCING COMMISSION IS ALSO
REQUIRED UNDER SUBSECTION (D) TO DETERMINE WHETHER OTHER FACTORS NOT
SPECIFICALLY LISTED ARE RELEVANT TO THE SENTENCING DECISION.

SUBSECTION (D) CONTAINS A SPECIFIC PROVISION THAT 'THE COMMISSION SHALL
ASSURE THAT THE GUIDELINES AND POLICY STATEMENTS ARE ENTIRELY NEUTRAL
AS TO THE RACE, SEX, NATIONAL ORIGIN, CREED, AND SOCIO-ECONOMIC STATUS
OF OFFENDERS. [FN530] THE COMMITTEE ADDED THE PROVISION TO MAKE IT
ABSOLUTELY CLEAR THAT IT WAS NOT THE PURPOSE OF THE LIST OF OFFENDER
CHARACTERISTICS SET FORTH IN SUBSECTION (D) TO SUGGEST IN ANY WAY THAT
THE COMMITTEE BELIEVED THAT IT MIGHT BE APPROPRIATE, FOR EXAMPLE, TO
AFFORD PREFERENTIAL TREATMENT TO DEFENDANTS OF A PARTICULAR RACE OR
RELIGION OR LEVEL OF AFFLUENCE, OR TO RELEGATE TO PRISONS DEFENDANTS
WHO ARE POOR, UNEDUCATED, AND IN NEED OF EDUCATION AND VOCATIONAL
TRAINING. [FN531]

*172 **3355 SUBSECTION (D)(1) SPECIFIES THAT THE COMMISSION CONSIDER
WHAT EFFECT THE AGE OF THE DEFENDANT SHOULD HAVE ON THE SENTENCING
DECISION. THE FACTOR DERIVES IN PART FROM THE FACT THAT, UNDER THE YOUTH
CORRECTIONS ACT AND THE YOUNG ADULT OFFENDER PROVISIONS IN CURRENT
LAW, THE YOUTH OF AN OFFENDER FREQUENTLY PLAYS A ROLE IN THE SENTENCING
DECISION. THIS ROLE MAY, DEPENDING UPON THE WAY IN WHICH THE CURRENT
LAW PROVISIONS ARE APPLIED, RESULT IN A MORE HARSH OR LESS HARSH
SENTENCE THAN A REGULAR ADULT OFFENDER WOULD RECEIVE FOR THE SAME
OFFENSE COMMITTED UNDER SIMILAR CIRCUMSTANCES. THE SENTENCE MIGHT BE
MORE HARSH TODAY IF THE DEFENDANT IS SENTENCED TO AN INDETERMINATE
SENTENCE UNDER 18 U.S.C. 5010(B) FOR A RELATIVELY MINOR OFFENSE. UNDER 18
U.S.C. 5017(C), SUCH A DEFENDANT IS REQUIRED TO BE RELEASED UPON PAROLE IN
NO MORE THAN FOUR YEARS, AND TO BE UNCONDITIONALLY RELEASED IN SIX
YEARS, YET THIS SENTENCE COULD APPLY TO AN OFFENSE FOR WHICH AN ADULT
MIGHT BE SENTENCED, FOR EXAMPLE, TO ONLY ONE OR TWO YEARS IN PRISON.
CONVERSELY, IF THE YOUNG OFFENDER IS SENTENCED FOR A MORE SERIOUS



OFFENSE UNDER THE YOUTH CORRECTIONS ACT PROVISIONS THAT PERMIT THE
IMPOSITION OF A SENTENCE UP TO THAT APPLICABLE FOR THE SAME OFFENSE IF
COMMITTED BY AN ADULT, HE MAY ACTUALLY SERVE LESS TIME IN PRISON THAN HIS
ADULT COUNTERPART-- THE PAROLE GUIDELINES THAT APPLY TO PERSONS
SENTENCED UNDER THE YOUTH CORRECTIONS ACT FOR ALL BUT THE LEAST
SERIOUS OFFENSES PROVIDE EARLIER PAROLE RELEASE DATES THAN FOR AN ADULT
CONVICTED OF AN OFFENSE WITH THE SAME SEVERITY RATING WHO HAS THE SAME
'PAROLE PROGNOSIS' OR 'SALIENT FACTOR' SCORE. AN ADDITIONAL PROBLEM WITH
THE YOUTH CORRECTIONS ACT IS THAT JUDGES ARE INCONSISTENT IN THEIR USE
OF THE SENTENCING PROVISIONS OF THE ACT. FOR EXAMPLE, SOME JUDGES USE
THE ACT'S SENTENCING PROVISIONS FOR MOST YOUTHFUL OFFENDERS, WHILE
OTHERS WILL NOT USE IT FOR THOSE INVOLVED IN SERIOUS FELONIES. THE
COMMITTEE BELIEVES THAT, WHILE CONSIDERATION OF YOUTH IN DETERMINING
THE APPROPRIATE SENTENCE MAY BE JUSTIFIED, THE CONSIDERATION SHOULD BE
EMPLOYED IN A MUCH MORE RATIONAL AND CONSISTENT WAY THAN IT IS TODAY.
ACCORDINGLY, THE BILL REPEALS THE YOUTH CORRECTIONS ACT AND THE YOUNG
ADULT OFFENDER SENTENCING PROVISIONS AND REQUIRES THE SENTENCING
COMMISSION IN SUBSECTION (D)(1) TO CONSIDER, IN PROMULGATING THE
SENTENCING GUIDELINES AND POLICY STATEMENTS, WHAT EFFECT AGE--
INCLUDING YOUTH, ADULTHOOD, AND OLD AGE-- SHOULD HAVE ON THE 'NATURE,
EXTENT, PLACE OF SERVICE, OR OTHER INCIDENTS OF AN APPROPRIATE SENTENCE."
SUBSECTION (D)(2) SPECIFIES THAT THE COMMISSION DETERMINE WHAT EFFECT, IF
ANY, THE EDUCATION OF THE OFFENDER SHOULD HAVE ON THE NATURE, EXTENT,
PLACE OF SERVICE, OR OTHER INCIDENTS OF AN APPROPRIATE SENTENCE.
SUBSECTION (E) SPECIFIES THAT EDUCATION SHOULD BE AN INAPPROPRIATE
CONSIDERATION IN DETERMINING THE APPROPRIATE LENGTH OF SUCH A TERM. THE
COMMISSION MIGHT CONCLUDE, HOWEVER, THAT THE NEED FOR AN EDUCATIONAL
PROGRAM MIGHT CALL FOR A SENTENCE TO PROBATION IF SUCH A SENTENCE WERE
OTHERWISE ADEQUATE TO MEET THE PURPOSES OF SENTENCING, EVEN IN A CASE
IN WHICH THE GUIDELINES MIGHT *173 **3356 OTHERWISE CALL FOR A SHORT
TERM OF IMPRISONMENT. CLEARLY, EDUCATION CONSIDERATIONS WILL PLAY AN
IMPORTANT ROLE IN SUCH DETERMINATIONS AS THE CONDITIONS OF PROBATION
OR SUPERVISED RELEASE, THE NATURE OF THE PRISON FACILITY TO WHICH AN
OFFENDER IS SENT, AND THE TYPE OF PROGRAMS TO BE MADE AVAILABLE TO AN
OFFENDER IN PRISON. [FN532]

SUBSECTION (D)(3) SPECIFIES THAT THE COMMISSION DETERMINE THE EFFECT, IF
ANY, THAT THE VOCATIONAL SKILLS OF THE OFFENDER SHOULD HAVE ON THE
INCIDENTS OF THE SENTENCE. THE CONSIDERATIONS FOR THE COMMISSION,
INCLUDING THE RESTRICTIONS OF SUBSECTION (E), ARE SIMILAR TO THOSE FOR
THE EDUCATION FACTOR.

SUBSECTION (D)(4) SPECIFIES THAT THE COMMISSION SHALL DETERMINE WHAT
EFFECT, IF ANY, THE DEFENDANT'S '"MENTAL AND EMOTIONAL CONDITION TO THE
EXTENT THAT SUCH CONDITION MITIGATES THE DEFENDANT'S CULPABILITY OR TO
THE EXTENT THAT SUCH CONDITION IS OTHERWISE PLAINLY RELEVANT' SHOULD
HAVE ON THE ATTRIBUTES OF THE SENTENCE. THE COMMISSION MIGHT CONCLUDE
THAT A PARTICULAR SET OF OFFENSE AND OFFENDER CHARACTERISTICS CALLED
FOR PROBATION WITH A CONDITION OF PSYCHIATRIC TREATMENT, RATHER THAN
IMPRISONMENT. CONSIDERATION OF THIS FACTOR MIGHT ALSO LEAD THE
COMMISSION TO CONCLUDE, IN A PARTICULARLY SERIOUS TYPE OF CASE, THAT
THERE WAS NO ALTERNATIVE FOR THE PROTECTION OF THE PUBLIC BUT TO
INCARCERATE THE OFFENDER AND PROVIDE NEEDED TREATMENT IN A PRISON
SETTING. SUBSECTION (D)(5) REQUIRES CONSIDERATION OF THE DEFENDANT'S
PHYSICAL CONDITION, INCLUDING DRUG DEPENDENCE. DRUG DEPENDENCE, IN THE
COMMITTEE'S VIEW, GENERALLY SHOULD NOT PLAY A ROLE IN THE DECISION
WHETHER OR NOT TO INCARCERATE THE OFFENDER. IN AN UNUSUAL CASE,
HOWEVER, IT MIGHT CAUSE THE COMMISSION TO RECOMMEND THAT THE



DEFENDANT BE PLACED ON PROBATION IN ORDER TO PARTICIPATE IN A COMMUNITY
DRUG TREATMENT PROGRAM, POSSIBLY AFTER A BRIEF STAY IN PRISON, FOR
'DRYING OUT,' AS A CONDITION OF PROBATION. OTHER HEALTH PROBLEMS OF THE
DEFENDANT MIGHT CAUSE THE COMMISSION TO CONCLUDE THAT IN CERTAIN
CIRCUMSTANCES INVOLVING A PARTICULARLY SERIOUS ILLNESS A DEFENDANT WHO
MIGHT OTHERWISE BE SENTENCED TO PRISON SHOULD BE PLACED ON PROBATION.
THIS IS CONSISTENT WITH THE PROVISION OF PROPOSED SECTION 3582(C)
PERMITTING THE DIRECTOR OF THE BUREAU OF PRISONS TO PETITION THE COURT
FOR REDUCTION OF A TERM OF IMPRISONMENT IN A COMPELLING CASE, SUCH AS
TERMINAL CANCER. OF COURSE, THE PHYSICAL CONDITION OF THE DEFENDANT
WOULD PLAY AN APPROPRIATE ROLE IN THE DETERMINATION OF THE CONDITIONS
OF PROBATION AND THE PROGRAMS THAT WOULD BE MADE AVAILABLE TO THE
DEFENDANT IN PRISON, SUCH AS DRUG OR ALCOHOL TREATMENT PROGRAMS. IT
SHOULD BE NOTED THAT DRUG TREATMENT PROGRAMS AT THE PRESENT TIME ARE
MADE AVAILABLE TO PRISONERS ON A VOLUNTARY BASIS, BUT ARE NOT REQUIRED
SINCE PRISON OFFICIALS HAVE YET FOUND NO WAY TO MAKE COMPULSORY
PROGRAMS EFFECTIVE.

SUBSECTION (D)(6) SPECIFIES THAT THE COMMISSION SHOULD CONSIDER THE
RELEVANCE OF THE DEFENDANT'S EMPLOYMENT RECORD TO THE ATTRIBUTES OF
SENTENCE. THE CONSIDERATIONS HERE, INCLUDING THE PROVISIONS OF
SUBSECTION (E), ARE SIMILAR TO THOSE FOR THE EDUCATION AND VOCATIONAL
SKILL OF THE DEFENDANT.

*174 **3357 SUBSECTION (D)(7) SPECIFIES THAT THE COMMISSION CONSIDER
THE EXTENT TO WHICH FAMILY TIES AND RESPONSIBILITIES ARE PERTINENT TO THE
SENTENCING DECISION. AS STATED IN SUBSECTION (E), THE COMMITTEE BELIEVES
THAT THE FACTOR IS GENERALLY INAPPROPRIATE IN DETERMINING TO SENTENCE A
DEFENDANT TO A TERM OF IMPRISONMENT OR IN DETERMINING THE LENGTH OF A
TERM OF IMPRISONMENT. THE COMMISSION CERTAINLY COULD CONCLUDE,
HOWEVER, THAT, FOR EXAMPLE, A PERSON WHOSE OFFENSE WAS NOT EXTREMELY
SERIOUS BUT WHO SHOULD BE SENTENCED TO PRISON SHOULD BE ALLOWED TO
WORK DURING THE DAY, WHILE SPENDING EVENINGS AND WEEKENDS IN PRISON,
IN ORDER TO BE ABLE TO CONTINUE TO SUPPORT HIS FAMILY. EVEN MORE
FREQUENTLY, PERHAPS, FAMILY TIES MIGHT PLAY A ROLE IN SUCH MATTERS AS THE
LOCATION OF THE PRISON FACILITY IN WHICH A PRISONER IS TO BE HOUSED, THE
USE OF FURLOUGH, AND THE LOCATION OF PRE-RELEASE CUSTODY.

SUBSECTION (D)(8) SPECIFIES THAT THE COMMISSION CONSIDER THE EXTENT TO
WHICH COMMUNITY TIES ARE PERTINENT TO THE SENTENCING DECISION. UNDER
SUBSECTION (E), THE COMMITTEE AGAIN HAS FOUND THAT THIS FACTOR IS
GENERALLY INAPPROPRIATE IN DETERMINING TO SENTENCE A DEFENDANT TO A
TERM OF IMPRISONMENT OR IN DETERMINING THE APPROPRIATE LENGTH OF A TERM
OF IMPRISONMENT. LIKE FAMILY TIES AND RESPONSIBILITIES, THIS FACTOR COULD
PLAY A ROLE IN DETERMINING IN WHICH PRISON FACILITY A DEFENDANT MIGHT BE
INCARCERATED.

SUBSECTION (D)(9) SPECIFIES THAT THE COMMISSION IS TO CONSIDER THE
EXTENT TO WHICH THE DEFENDANT'S ROLE IN THE OFFENSE SHOULD AFFECT THE
SENTENCING DECISION. THIS FACTOR INCLUDES SUCH MATTERS AS WHETHER THE
DEFENDANT INITIATED THE OFFENSE OR FOLLOWED SOMEONE ELSE'S LEAD, OR
WHETHER THE DEFENDANT WAS A MAJOR PARTICIPANT OR ACTED ONLY IN A MINOR
CAPACITY. THE COMMISSION MIGHT REASONABLY CONCLUDE THAT THE ANSWERS
ARE IMPORTANT IN DETERMINING BOTH THE NATURE OF THE SENTENCE AND ITS
LENGTH AND CONDITIONS.

SUBSECTION (D)(10) SPECIFIES THAT THE COMMISSION CONSIDER THE EXTENT TO
WHICH THE DEFENDANT'S CRIMINAL HISTORY SHOULD AFFECT HIS SENTENCE. THIS
FACTOR INCLUDES NOT ONLY THE NUMBER OF PRIOR CRIMINAL ACTS-- WHETHER OR
NOT THEY RESULTED IN CONVICTIONS-- THE DEFENDANT HAS ENGAGED IN, BUT
THEIR SERIOUSNESS, THEIR RECENTNESS OR REMOTENESS, AND THEIR INDICATION



WHETHER THE DEFENDANT IS A 'CAREER CRIMINAL' OR A MANAGER OF A CRIMINAL
ENTERPRISE.

SUBSECTION (D)(11) SPECIFIES THAT THE COMMISSION CONSIDER THE RELEVANCE
TO THE SENTENCING DECISION OF THE DEGREE OF THE DEFENDANT'S DEPENDENCE
ON CRIMINAL ACTIVITY FOR A LIVELIHOOD.

SUBSECTIONS (E) THROUGH (M) OF SECTION 994 CONTAIN GENERAL STATEMENTS
OF LEGISLATIVE DIRECTION FOR THE COMMISSION TO FOLLOW IN PROMULGATING
GUIDELINES.

SUBSECTION (E) SPECIFICALLY REQUIRES THAT THE SENTENCING COMMISSION
INSURE THAT THE SENTENCING GUIDELINES AND POLICY STATEMENTS REFLECT THE
'GENERAL INAPPROPRIATENESS' OF CONSIDERING EDUCATION, VOCATIONAL SKILLS,
EMPLOYMENT RECORD, FAMILY TIES AND RESPONSIBILITIES, AND COMMUNITY TIES
OF THE DEFENDANT IN RECOMMENDING A TERM OF IMPRISONMENT OR THE LENGTH
OF A TERM OF IMPRISONMENT. AS DISCUSSED IN CONNECTION WITH SUBSECTION
(D), EACH OF THESE FACTORS MAY PLAY OTHER ROLES IN THE SENTENCING
DECISION; THEY MAY, IN AN APPROPRIATE CASE, CALL FOR THE USE OF A TERM OF
PROBATION INSTEAD OF IMPRISONMENT, IF CONDITIONS OF PROBATION CAN BE
FASHIONED THAT WILL *175 **3358 PROVIDE A NEEDED PROGRAM TO THE
DEFENDANT AND ASSURE THE SAFETY OF THE COMMUNITY.

THE PURPOSE OF THE SUBSECTION IS, OF COURSE, TO GUARD AGAINST THE
INAPPROPRIATE USE OF INCARCERATION FOR THOSE DEFENDANTS WHO LACK
EDUCATION, EMPLOYMENT, AND STABILIZING TIES. IT SHOULD BE EMPHASIZED,
HOWEVER, THAT THE COMMITTEE DECIDED TO DESCRIBE THESE FACTORS AS
'GENERALLY INAPPROPRIATE, ' RATHER THAN ALWAYS INAPPROPRIATE, TO THE
DECISION TO IMPOSE A TERM OF IMPRISONMENT OR DETERMINE ITS LENGTH, IN
ORDER TO PERMIT THE SENTENCING COMMISSION TO EVALUATE THEIR RELEVANCE,
AND TO GIVE THEM APPLICATION IN PARTICULAR SITUATIONS FOUND TO WARRANT
THEIR CONSIDERATION. THE COMMITTEE BELIEVES THAT IT IS IMPORTANT TO
ENCOURAGE THE SENTENCING COMMISSION TO EXPLORE THE RELEVANCY TO THE
PURPOSES OF SENTENCING OF ALL KINDS OF FACTORS, WHETHER THEY ARE
OBVIOUSLY PERTINENT OR NOT; TO SUBJECT THOSE FACTORS TO INTELLIGENT AND
DISPASSIONATE PROFESSIONAL ANALYSIS; AND ON THIS BASIS TO RECOMMEND,
WITH SUPPORTING REASONS, THE FAIREST AND MOST EFFECTIVE GUIDELINES IT
CAN DEVISE. THERE ARE SUFFICIENT CHECKS BUILT INTO THE SYSTEM TO AVOID
ABERRATIONS, AND THUS THE GUIDANCE IN THIS SUBSECTION IS CAUTIONARY
RATHER THAN PROSCRIPTIVE.

SUBSECTION (F) DIRECTS THAT THE COMMISSION, IN PROMULGATING SENTENCING
GUIDELINES, PROMOTE THE PURPOSES OF THE GUIDELINES, PARTICULARLY THE
AVOIDANCE OF UNWARRANTED SENTENCING DISPARITY. [FN533]

SUBSECTION (G) DIRECTS THE COMMISSION, IN PROMULGATING SENTENCING
GUIDELINES PURSUANT TO SUBSECTION (A)(1), TO SEEK TO SATISFY THE PURPOSES
OF SENTENCING, TAKING INTO ACCOUNT THE NATURE AND CAPACITY OF THE PENAL,
CORRECTIONAL, AND OTHER FACILITIES AND SERVICES AVAILABLE. THE PURPOSE
OF THE REQUIREMENT IS TO ASSURE THE MOST APPROPRIATE USE OF THE
FACILITIES AND SERVICES TO CARRY OUT THE PURPOSES OF SENTENCING, AND TO
ASSURE THAT THE AVAILABLE CAPACITY OF THE FACILITIES AND SERVICES IS KEPT
IN MIND WHEN THE GUIDELINES ARE PROMULGATED. IT IS NOT INTENDED,
HOWEVER, TO LIMIT THE SENTENCING COMMISSION IN RECOMMENDING
GUIDELINES THAT IT BELIEVES WILL BEST SERVE THE PURPOSES OF SENTENCING.
INSTEAD, IT IS INTENDED THAT THE COMMISSION BE AWARE OF THE SYSTEM'S
CAPACITY IN ORDER TO ASSURE THAT IT IS NOT INADVERTENTLY EXCEEDED, AND
THAT THE COMMISSION MAKE RECOMMENDATIONS AS TO ANY CHANGES IN THAT
CAPACITY THAT IT BELIEVES TO BE NECESSARY IN LIGHT OF ITS SENTENCING
GUIDELINES.

SUBSECTION (H) WAS ADDED TO THE BILL IN THE 98TH CONGRESS TO REPLACE A
PROVISION PROPOSED BY SENATOR KENNEDY ENACTED IN S. 2572, AS PART OF



PROPOSED 18 U.S.C. 3581, THAT WOULD HAVE MANDATED A SENTENCING JUDGE TO
IMPOSE A SENTENCE AT OR NEAR THE STATUTORY MAXIMUM FOR REPEAT VIOLENT
OFFENDERS AND REPEAT DRUG OFFENDERS. THE COMMITTEE BELIEVES THAT SUCH
A DIRECTIVE TO THE SENTENCING COMMISSION WILL BE MORE EFFECTIVE; THE
GUIDELINES DEVELOPMENT PROCESS CAN ASSURE CONSISTENT AND RATIONAL
IMPLEMENTATION OF THE COMMITTEE'S VIEW THAT SUBSTANTIAL PRISON TERMS
SHOULD BE IMPOSED ON REPEAT VIOLENT OFFENDERS AND REPEAT DRUG
TRAFFICKERS.

SUBSECTION (1) REQUIRES THAT THE SENTENCING GUIDELINES PROVIDE A
SUBSTANTIAL TERM OF IMPRISONMENT FOR A CONVICTED DEFENDANT WHO *176
**3359 FITS INTO ONE OF FIVE CATEGORIES: A DEFENDANT WHO HAS A HISTORY
OF PRIOR FEDERAL, STATE, OR LOCAL FELONY CONVICTIONS FOR OFFENSES
COMMITTED ON DIFFERENT OCCASIONS; A DEFENDANT WHO HAS COMMITTED THE
OFFENSE AS PART OF A PATTERN OF CRIMINAL ACTIVITY FROM WHICH HE DERIVED A
SUBSTANTIAL PORTION OF HIS INCOME; A DEFENDANT WHO COMMITTED THE
OFFENSE IN FURTHERANCE OF A CONSPIRACY WITH THREE OR MORE PERSONS
ENGAGING IN RACKETEERING ACTIVITY IN WHICH THE DEFENDANT PLAYED A
MANAGERIAL ROLE; A DEFENDANT WHO COMMITTED A VIOLENT FELONY WHILE ON
PRETRIAL RELEASE OR RELEASE WHILE AWAITING SENTENCE OR APPEAL FOR
ANOTHER FELONY; OR A DEFENDANT WHO COMMITTED AN OFFENSE DESCRIBED IN
SECTION 401 OR 1010 OF THE COMPREHENSIVE DRUG ABUSE PREVENTION AND
CONTROL ACT OF 1970 (21 U.S.C. 841 AND 960), IF THE OFFENSE INVOLVED A
SUBSTANTIAL QUANTITY OF CONTROLLED SUBSTANCES. THE FIRST THREE
CATEGORIES ARE DERIVED FROM THE DANGEROUS SPECIAL OFFENDER SENTENCING
PROVISIONS NOW CONTAINED IN 18 U.S.C. 3575(E) AND THE DANGEROUS SPECIAL
DRUG OFFENDER PROVISIONS OF 21 U.S.C. 849(E). HOWEVER, RATHER THAN
PROVIDING ENHANCED SENTENCES ABOVE THE MAXIMUM SENTENCE PROVIDED FOR
ANY OTHER SIMILAR OFFENSE, AS IS DONE IN CURRENT 18 U.S.C. 3575(B), SECTION
994(1) REQUIRES THAT THE GUIDELINES INSURE A SUBSTANTIAL SENTENCE TO
IMPRISONMENT THAT IS NEVERTHELESS WITHIN THE RANGE GENERALLY AVAILABLE
FOR THE OFFENSE. THE FOURTH CATEGORY WAS ADDED ON THE SENATE FLOOR AS
AN AMENDMENT TO S. 1437 IN THE 95TH CONGRESS S. 1630, AS INTRODUCED, IN
ORDER TO ASSURE A SUBSTANTIAL TERM OF IMPRISONMENT FOR MAJOR DRUG
TRAFFICKERS. IT SHOULD BE NOTED THAT SUBSECTIONS (H) AND (1) ARE NOT
NECESSARILY INTENDED TO BE AN EXHAUSTIVE LIST OF TYPES OF CASES IN WHICH
THE GUIDELINES SHOULD SPECIFY A SUBSTANTIAL TERM OF IMPRISONMENT, NOR
OF TYPES OF CASES IN WHICH TERMS AT OR CLOSE TO AUTHORIZED MAXIMA
SHOULD BE SPECIFIED.

SUBSECTION (J) REQUIRES THE SENTENCING COMMISSION TO INSURE THAT THE
GUIDELINES REFLECT THE GENERAL APPROPRIATENESS OF A SENTENCE OTHER THAN
IMPRISONMENT FOR A FIRST OFFENDER WHOSE OFFENSE IS NOT A CRIME OF
VIOLENCE OR AN OTHERWISE SERIOUS OFFENSE, [FN534] AND THE GENERAL
APPROPRIATENESS OF IMPOSING A TERM OF IMPRISONMENT ON A PERSON
CONVICTED OF A CRIME OF VIOLENCE THAT RESULTS IN SERIOUS BODILY INJURY.
SUBSECTION (K) MAKES CLEAR THAT A SENTENCE TO A TERM OF IMPRISONMENT
FOR REHABILITATIVE PURPOSES IS TO BE AVOIDED. A TERM IMPOSED FOR ANOTHER
PURPOSE OF SENTENCING MAY, HOWEVER, HAVE A REHABILITATIVE FOCUS IF
REHABILITATION IN SUCH A CASE IS AN APPROPRIATE SECONDARY PURPOSE OF THE
SENTENCE.

SUBSECTION (L) DIRECTS THE COMMISSION TO PROMULGATE GUIDELINES THAT
REFLECT THE APPROPRIATENESS OF IMPOSING AN INCREMENTAL PENALTY FOR EACH
OFFENSE IF A DEFENDANT IS CONVICTED OF A NUMBER OF OFFENSES THAT ARE
PART OF THE SAME COURSE OF CONDUCT, AND IF A DEFENDANT IS CONVICTED OF
MULTIPLE OFFENSES COMMITTED AT DIFFERENT TIMES, INCLUDING CASES IN
WHICH THE SUBSEQUENT OFFENSE IS A VIOLATION OF 18 U.S.C. 3146, RELATING TO
BAIL JUMPING, OR IS COMMITTED WHILE THE PERSON IS ON PRETRIAL RELEASE



PURSUANT TO SECTION 3502 OF TITLE 18. IF NO SUCH INCREMENTAL PENALTY WERE
PROVIDED (E.G., WERE ALL SENTENCES TO BE IMPOSED WITHOUT REGARD TO THE
COMMISSION OF OTHER OFFENSES *177 **3360 AND MADE TO RUN
CONCURRENTLY), AN OFFENDER WHO COMMITS ONE OFFENSE WOULD BE FACED
WITH NO DETERRENT TO THE COMMISSION OF ANOTHER DURING THE INTERVAL
BEFORE HE IS CALLED TO ACCOUNT FOR THE FIRST. [FN535] IT IS THE COMMITTEE'S
INTENT THAT, TO THE EXTENT FEASIBLE, THE SENTENCES FOR EACH OF THE
MULTIPLE OFFENSES BE DETERMINED SEPARATELY AND THE DEGREE TO WHICH
THEY SHOULD OVERLAP BE SPECIFIED. UNDER THIS APPROACH, IF THE CONVICTION
FOR ONE OF THE OFFENSES IS OVERTURNED, IT WILL BE UNNECESSARY TO
RECALCULATE THE SENTENCE.

SUBSECTION (L) ALSO REQUIRES THAT THE GUIDELINES REFLECT THE GENERAL
INAPPROPRIATENESS OF IMPOSING CONSECUTIVE TERMS OF IMPRISONMENT FOR AN
OFFENSE OF CONSPIRING TO COMMIT OR SOLICITING THE COMMISSION OF AN
OFFENSE AND FOR AN OFFENSE THAT WAS THE SOLE OBJECT OF THE SOLICITATION
OR CONSPIRACY.

SUBSECTION (M) REQUIRES THAT THE COMMISSION INSURE THAT THE GUIDELINES
REFLECT THAT IN MANY CASES CURRENT SENTENCES DO NOT ACCURATELY REFLECT
THE SERIOUSNESS OF THE OFFENSE. THE COMMISSION IS DIRECTED, AS A
STARTING POINT, TO ASCERTAIN THE AVERAGE SENTENCE IMPOSED FOR DIFFERENT
CATEGORIES OF CASES AND THE AVERAGE LENGTH OF TIME SERVED IN PRISON
WHEN SUCH TERMS WERE IMPOSED, [FN536] BUT THE BILL MAKES CLEAR THAT THE
COMMISSION NEED NOT FOLLOW THE CURRENT AVERAGE SENTENCES IF IT FINDS
THAT THEY DO NOT ADEQUATELY REFLECT THE PURPOSES OF SENTENCING SET
FORTH IN PROPOSED 18 U.S.C. 3553(A)(2). IT IS NOT INTENDED THAT THE
SENTENCING COMMISSION NECESSARILY CONTINUE TO FOLLOW THE AVERAGE
SENTENCING PRACTICES WERE IN ORDER MORE EFFECTIVELY TO EVALUATE THE
APPROPRIATENESS OF CONTINUING OR CHANGING PAST PRACTICES. [FN537] THE
COMMISSION MIGHT CONCLUDE THAT A CATEGORY OF OFFENDERS, FOR EXAMPLE,
FIRST OFFENDERS CONVICTED OF A PARTICULAR NONVIOLENT OFFENSE THAT DID
NOT INVOLVE SUBSTANTIAL HARM TO THE VICTIM, WERE TOO FREQUENTLY
SENTENCED TO TERMS OF IMPRISONMENT, AND THAT FOR MANY OF THEM A TERM
OF PROBATION MIGHT SUFFICIENTLY CARRY OUT THE PUNISHMENT, DETERRENCE,
INCAPACITATION, AND REHABILITATION PURPOSES NECESSARY, PARTICULARLY IF A
FINE, RESTITUTION OR COMMUNITY SERVICE SUBSTANTIAL ENOUGH TO REFLECT
THE SERIOUSNESS OF THE OFFENSE WERE IMPOSED AS A CONDITION. ON THE
OTHER HAND, THE COMMISSION MIGHT CONCLUDE THAT A CATEGORY OF MAJOR
WHITE COLLAR CRIMINALS TOO FREQUENTLY WAS SENTENCED TO PROBATION OR
TOO SHORT A TERM OF IMPRISONMENT BECAUSE JUDGES USING THE OLD
REHABILITATION THEORY OF SENTENCING, DID NOT BELIEVE SUCH OFFENDERS
NEEDED TO BE REHABILITATED AND, THEREFORE, SAW NO NEED FOR
INCARCERATION. THE COMMISSION MIGHT CONCLUDE THAT SUCH A CATEGORY OF
OFFENDERS SHOULD SERVE A TERM OF IMPRISONMENT, OR A LONGER TERM THAN
CURRENTLY SERVED, FOR PURPOSES OF PUNISHMENT AND DETERRENCE. THE
COMMISSION MIGHT ALSO CONCLUDE THAT A PARTICULAR CATEGORY OF VIOLENT
CRIME OR DRUG TRAFFICKING IS NOT PUNISHED SUFFICIENTLY SEVERELY *178
**3361 TODAY, AND MIGHT REFLECT THIS CONCLUSION IN THE GUIDELINES.
FINALLY, THE COMMISSION MIGHT CONCLUDE THAT THERE WAS INSUFFICIENT DATA
FOR A PARTICULAR COMBINATION OF OFFENSE AND OFFENDER CHARACTERISTICS
ON WHICH TO BASE A POLICY DECISION ON THE APPROPRIATENESS OF THE
EXISTING SENTENCING PATTERN. FOR EXAMPLE, THE NUMBER OF PERSONS
CONVICTED OF A PARTICULARLY SERIOUS VIOLENT OFFENSE IN THE FEDERAL
SYSTEM MIGHT NOT BE LARGE ENOUGH FOR THE DATA ON THAT CATEGORY OF
OFFENSE TO GIVE AN ACCURATE PICTURE OF THE SENTENCING PRACTICES FOR THAT
OFFENSE, IN WHICH CASE THE SENTENCING COMMISSION WOULD HAVE TO
EXERCISE ITS BEST JUDGMENT AS TO WHAT SENTENCE WOULD ADEQUATELY



REFLECT THE PURPOSES OF SENTENCE.

SUBSECTION (N) REQUIRES THE COMMISSION CONTINUALLY TO UPDATE ITS
GUIDELINES AND TO CONSULT WITH A VARIETY OF INTERESTED INSTITUTIONS AND
GROUPS. THIS REVISION AND REFINEMENT OF THE GUIDELINES WILL REPRESENT
THE BULK OF THE COMMISSION'S WORK ONCE THE INITIAL GUIDELINES AND POLICY
STATEMENTS ARE PROMULGATED. THIS TASK WILL BE A FORMIDABLE ONE BECAUSE
IT INCLUDES A CONTINUING EFFORT TO REFINE THE GUIDELINES TO BEST ACHIEVE
THE PURPOSES OF SENTENCING. IT REQUIRES CONTINUALLY UPDATING THE
GUIDELINES TO REFLECT CURRENT VIEWS AS TO JUST PUNISHMENT, AND TO TAKE
ACCOUNT OF THE MOST RECENT INFORMATION ON SATISFYING THE PURPOSES OF
DETERRENCE, INCAPACITATION, AND REHABILITATION. PERHAPS MOST
IMPORTANTLY, THIS PROVISION MANDATES THAT THE COMMISSION CONSTANTLY
KEEP TRACK OF THE IMPLEMENTATION OF THE GUIDELINES IN ORDER TO DETERMINE
WHETHER SENTENCING DISPARITY IS EFFECTIVELY BEING DEALT WITH. IN A VERY
SUBSTANTIAL WAY, THIS SUBSECTION COMPLEMENTS THE APPELLATE REVIEW
SECTION BY PROVIDING EFFECTIVE OVERSIGHT AS TO HOW WELL THE GUIDELINES
ARE WORKING. THE OVERSIGHT WOULD NOT INVOLVE ANY ROLE FOR THE
COMMISSION IN SECOND-GUESSING INDIVIDUAL JUDICIAL SENTENCING ACTIONS
EITHER AT THE TRIAL OR APPELLATE LEVEL. RATHER, IT WOULD INVOLVE AN
EXAMINATION OF THE OVERALL OPERATION OF THE GUIDELINES SYSTEM TO
DETERMINE WHETHER THE GUIDELINES ARE BEING EFFECTIVELY IMPLEMENTED AND
TO REVISE THEM IF FOR SOME REASON THEY FAIL TO ACHIEVE THEIR PURPOSES.
EVEN WITHOUT ADVANCEMENTS IN OUR ABILITY TO INCREASE THE EFFECTIVENESS
OF VARIOUS CORRECTIONS PROGRAMS FOR CRIMINAL OFFENDERS, MUCH CAN BE
DONE TO HAVE ON GOING GUIDELINES TAKE FULLEST ADVANTAGE OF THE
CAPABILITY WE DO HAVE. FOR EXAMPLE, SOUND STATISTICAL STUDIES ON THE
EFFECTIVENESS OF CERTAIN SANCTIONS OR TREATMENT PROGRAMS CAN BE USED
TO INCREASE OR DECREASE USE OF THOSE PARTICULAR SENTENCING
ALTERNATIVES. RECOGNITION OF THE DIMENSIONS OF THE TASK IS REFLECTED IN
THE EXTENSIVE POWERS GIVEN THE COMMISSION UNDER PROPOSED 28 U.S.C. 995,
PARTICULARLY AS THEY RELATE TO RESEARCH. [FN538]

SUBSECTION (O) REQUIRES THAT PROPOSED AMENDMENTS TO THE GUIDELINES BE
REPORTED, ALONG WITH A REPORT OF THE REASONS FOR THE RECOMMENDED
AMENDMENTS, TO THE CONGRESS AT OR AFTER THE BEGINNING OF A SESSION OF
CONGRESS BUT NO LATER THAN THE FIRST OF MAY, AND PROVIDES THAT THE
AMENDMENTS ARE TO TAKE EFFECT 180 DAYS AFTER THEY HAVE BEEN REPORTED TO
CONGRESS UNLESS THE EFFECTIVE DATE IS ENLARGED OR THE GUIDELINES ARE
DISAPPROVED OR MODIFIED BY AN ACT OF CONGRESS.

SUBSECTION (P), ONE OF THE PROVISIONS INSERTED BY THE COMMITTEE AT THE
SUGGESTION OF SENATOR BIDEN IN THE 96TH CONGRESS, REQUIRES THE
SENTENCING COMMISSION AND THE BUREAU OF PRISONS TO CONDUCT A *179
**3362 THOROUGH ANALYSIS OF THE OPTIMUM UTILIZATION OF RESOURCES TO
DEAL WITH THE FEDERAL PRISON POPULATION, AND TO REPORT TO THE CONGRESS
ON THE RESULTS OF THAT STUDY. IN CONDUCTING THE STUDY, THE COMMISSION
AND THE BUREAU ARE REQUIRED TO EXAMINE A VARIETY OF ALTERNATIVES,
INCLUDING MODERNIZATION OF EXISTING FACILITIES; INMATE CLASSIFICATION,
AND PERIODIC REVIEW OF THE CLASSIFICATION, TO PLACE INMATES IN THE LEAST
RESTRICTIVE FACILITY NECESSARY TO INSURE ADEQUATE SECURITY; AND USE OF
EXISTING FEDERAL FACILITIES, SUCH AS THOSE WITHIN MILITARY JURISDICTION.
SUBSECTION (Q) REQUIRES THE COMMISSION TO MAKE RECOMMENDATIONS TO THE
CONGRESS CONCERNING RAISING OR LOWERING GRADES FOR OFFENSES, OR
OTHERWISE MODIFYING THE MAXIMUM PENALTIES FOR OFFENSES. THE FIRST SET
OF RECOMMENDATIONS IS TO BE MADE WITHIN THREE YEARS OF THE DATE OF
ENACTMENT OF THE BILL, WITH LATER RECOMMENDATIONS TO BE MADE AS
ADVISABLE. THE COMMITTEE BELIEVES THAT THE COMMISSION WILL BE IN A
PARTICULARLY GOOD POSITION TO MAKE SUCH RECOMMENDATIONS TO THE



CONGRESS. IT WILL BE ABLE TO MAKE RECOMMENDATIONS BASED ON SUCH
CONSIDERATIONS AS, FOR EXAMPLE, THE FACT THAT, FOR A PARTICULAR CATEGORY
OF OFFENSES, THE COMMISSION NEVER FOUND IT ADVISABLE TO RECOMMEND A
TERM OF IMPRISONMENT EVEN CLOSE TO THE MAXIMUM FOR THE GRADE OF
OFFENSE, SUGGESTING THAT THE OFFENSE WAS OVERGRADED. IT MIGHT ALSO FIND
FOR A PARTICULAR OFFENSE THAT THE GUIDELINES COULD NOT RECOMMEND WHAT
THE COMMISSION FELT WAS AN APPROPRIATELY HIGH SENTENCE BECAUSE THE
OFFENSE WAS GRADED TOO LOW. IT MIGHT ALSO FIND AT A LATER DATE A NEED
FOR RECOMMENDING INCREASED FINE LEVELS BECAUSE THE FINE LEVELS SET
FORTH IN SECTION 3571 OF TITLE 18 HAD BECOME TOO LOW BECAUSE OF
INFLATION, OR WERE TOO HIGH OR TOO LOW FOR PARTICULAR CATEGORIES OF
OFFENSES.

SUBSECTION (R) REQUIRES THE SENTENCING COMMISSION TO GIVE 'DUE
CONSIDERATION ' TO A REQUEST BY A DEFENDANT FOR MODIFICATION OF THE
SENTENCING GUIDELINES APPLIED TO HIS CASE. THE DEFENDANT COULD REQUEST
SUCH MODIFICATION ONLY ON THE BASIS OF CHANGED CIRCUMSTANCES THAT
WERE UNRELATED TO HIS INDIVIDUAL CASE, SUCH AS CHANGES IN THE COMMUNITY
VIEW OF THE GRAVITY OF THE OFFENSE, OR THE DETERRENT EFFECT PARTICULAR
SENTENCES FOR THE OFFENSE MIGHT HAVE ON THE COMMISSION OF THE OFFENSE
BY OTHERS. THE COMMISSION IS REQUIRED TO RESPOND, TO STATE REASONS FOR
ANY DECLINATION TO MAKE MODIFICATIONS, AND TO KEEP THE CONGRESS
INFORMED OF SUCH ACTIONS ON AN ANNUAL BASIS. THE COMMITTEE INCLUDED
THIS PROVISION IN THE NINETY-SIXTH CONGRESS IN ORDER TO ASSURE THAT THE
COMMISSION IS CONSTANTLY ALERTED TO THE POSSIBLE NEED FOR AMENDMENTS
TO THE GUIDELINES. OF COURSE, IF THE COMMISSION ACCEPTS A DEFENDANT'S
RECOMMENDATIONS FOR AMENDMENT, IT WOULD SUBMIT THE PROPOSED
AMENDMENT, AND A REPORT OF THE REASONS FOR IT, TO THE CONGRESS
PURSUANT TO SUBSECTION (O), AND WOULD BE EXPECTED TO MAKE A COPY OF
THESE MATERIALS AVAILABLE TO THE DEFENDANT.

SUBSECTION (S) REQUIRES THE COMMISSION TO DESCRIBE THE ‘EXTRAORDINARY
AND COMPELLING REASONS' THAT WOULD JUSTIFY A REDUCTION OF A
PARTICULARLY LONG SENTENCE IMPOSED PURSUANT TO PROPOSED 18 U.S.C.
3582(C)(1)(A). THE SUBSECTION SPECIFICALLY STATES, CONSISTENT WITH THE
REJECTION BY THE COMMITTEE OF THE REHABILITATION THEORY AS THE BASIS FOR
DETERMINING THE LENGTH OF A TERM OF IMPRISONMENT, THAT 'REHABILITATION
OF THE DEFENDANT ALONE SHALL NOT BE CONSIDERED AN EXTRAORDINARY AND
COMPELLING REASON' FOR REDUCING THE SENTENCE.

*180 **3363 SUBSECTION (T) REQUIRES THE SENTENCING COMMISSION, IN
REDUCING THE RECOMMENDED TERM OF IMPRISONMENT FOR A PARTICULAR
CATEGORY OF OFFENSE, TO SPECIFY BY WHAT AMOUNT, IF ANY, THE TERM OF A
PRISONER SERVING A SENTENCE OUTSIDE THE NEW GUIDELINES RANGE MAY BE
REDUCED. THIS SPECIFICATION WOULD THEN BE USED BY THE COURT IN
ASSESSING A PRISONER'S PETITION PURSUANT TO PROPOSED 18 U.S.C. 3582(C)(3).
IT SHOULD BE NOTED THAT THE COMMITTEE DOES NOT EXPECT THAT THE
COMMISSION WILL RECOMMEND ADJUSTING EXISTING SENTENCES UNDER THE
PROVISION WHEN GUIDELINES ARE SIMPLY REFINED IN A WAY THAT MIGHT CAUSE
ISOLATED INSTANCES OF EXISTING SENTENCES FALLING ABOVE THE OLD
GUIDELINES OR WHEN THERE IS ONLY A MINOR DOWNWARD ADJUSTMENT IN THE
GUIDELINES. THE COMMITTEE DOES NOT BELIEVE THE COURTS SHOULD BE
BURDENED WITH ADJUSTMENTS IN THESE CASES. HOWEVER, IF THERE IS A MAJOR
DOWNWARD ADJUSTMENT IN GUIDELINES BECAUSE OF A CHANGE IN THE
COMMUNITY VIEW OF THE OFFENSE, THE COMMISSION MAY CONCLUDE THAT THIS
ADJUSTMENT SHOULD APPLY TO PERSONS ALREADY SERVING SENTENCES.
SUBSECTION (U) PROVIDES THAT THE POLICY STATEMENTS ISSUED BY THE
SENTENCING COMMISSION SHALL INCLUDE A POLICY LIMITING CONSECUTIVE TERMS
FOR AN OFFENSE INVOLVING VIOLATION OF A GENERAL PROHIBITION AND AN



OFFENSE INVOLVING A SPECIFIC PROHIBITION CONTAINED WITHIN THE GENERAL
PROHIBITION. THE POLICY IS INTENDED TO APPLY TO THOSE OFFENSES WHICH IN
EFFECT ARE 'LESSER INCLUDED OFFENSES' IN RELATION TO OTHER, MORE SERIOUS
ONES, BUT WHICH FOR MERELY TECHNICAL REASONS DO NOT QUITE COME WITHIN
THE DEFINITION OF A LESSER INCLUDED OFFENSE. THE LIMITATION NEED NOT BE A
COMPLETE PROHIBITION (EXCEPT WHEN SENTENCING FOR BOTH OFFENSES WOULD
BE BARRED BY LAW); ITS EXTENT IS TO BE DETERMINED BY THE COMMISSION.
SUBSECTION (V) PROVIDES THAT THE APPROPRIATE JUDGE OR OFFICER [FN539]
WILL SUPPLY THE SENTENCING COMMISSION IN EACH CASE WITH A WRITTEN
REPORT OF THE SENTENCE CONTAINING DETAILED INFORMATION AS TO THE
VARIOUS FACTORS RELEVANT TO THE SENTENCE AND OTHER INFORMATION FOUND
APPROPRIATE BY THE COMMISSION. [FN540] THIS PROVISION IS NECESSARY FOR
THE SENTENCING COMMISSION TO BE ABLE TO MONITOR THE EFFECTIVENESS OF
VARIOUS SENTENCING POLICIES AND PRACTICES. THE COMMISSION IS REQUIRED
TO SUBMIT AT LEAST ANNUALLY TO THE CONGRESS AN ANALYSIS OF THE REPORTS
SUBMITTED TO IT UNDER THIS PROVISION, TOGETHER WITH ANY
RECOMMENDATIONS FOR LEGISLATION THAT THE ANALYSIS INDICATES IS
WARRANTED.

SUBSECTION (W) MAKES THE PROVISIONS OF 5 U.S.C. 553, THE PROVISIONS OF THE
ADMINISTRATIVE PROCEDURE ACT THAT RELATE TO RULEMAKING, APPLICABLE TO
THE PROMULGATION OF GUIDELINES PURSUANT TO SECTION 994. THIS IS AN
EXCEPTION TO THE GENERAL INAPPLICABILITY OF THE ADMINISTRATIVE PROCEDURE
ACT-- INCLUDING ITS REQUIREMENT OF PUBLICATION IN THE FEDERAL REGISTER--
TO THE JUDICIAL BRANCH. [FN541]

THIS PROVISIONS ESTABLISHES MINIMUM PROCEDURAL REQUIREMENTS FOR
OUTSIDE CONSULTATION BY THE COMMISSION. THE COMMITTEE RECOGNIZES THAT,
ORDINARILY, THE COMMISSION WILL OBSERVE MORE EXTENSIVE PROCEDURES
THAN THOSE REQUIRED BY SECTION 553, AT AN EARLIER STAGE IN THE PROCESS OF
GUIDELINE DEVELOPMENT, TO ACQUAINT ITSELF FULLY ON THE *181 **3364
ISSUES INVOLVED IN THE PROMULGATION OF SPECIFIC GUIDELINES. PROPOSED 28
U.S.C. 995(A)(21) EMPOWERS THE COMMISSION TO HOLD HEARINGS AND CALL
WITNESSES IN THE FULFILLMENT OF ITS DUTIES. SUCH PROCEDURES ARE
PARTICULARLY APPROPRIATE FOR USE BY THE COMMISSION IN DEVELOPING
GUIDELINES. THE COMMISSION SHOULD CONSIDER AS BROAD A CROSS- SECTION
OF VIEWS AND CONSULT AS DIVERSE A GROUP OF INTERESTED PARTIES AS
POSSIBLE DURING ALL STAGES OF GUIDELINE DEVELOPMENT. IN THIS CONTEXT THE
NOTICE-AND-COMMENT PROCEDURES OF SECTION 553 WILL SERVE AS A CHECKING
MECHANISM TO INSURE THAT ALL RELEVANT VIEWS ARE EVALUATED BY THE
COMMISSION. AS A RESULT, THE COMMITTEE DOES NOT INTEND THAT THE
INFORMAL RULEMAKING PROCEDURES OF SECTION 553 CONSTITUTE THE FIRST AND
ONLY MEANS BY WHICH THE COMMISSION CONSULTS INTERESTED PARTIES
OUTSIDE THE COMMISSION; RATHER, THESE PROCEDURES REPRESENT THE FINAL
STEPS IN THE PROCESS. IT IS ALSO NOT INTENDED THAT THE GUIDELINES BE
SUBJECT TO APPELLATE REVIEW UNDER CHAPTER 7 OF TITLE 5. THERE IS AMPLE
PROVISION FOR REVIEW OF THE GUIDELINES BY THE CONGRESS AND THE PUBLIC;
NO ADDITIONAL REVIEW OF THE GUIDELINES AS A WHOLE IS EITHER NECES