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In enacting the Sentencing Reform Act of 1984, Congress intended that “prison
resources [would be], first and foremost, reserved for those violent and serious criminal
offenders who pose the most dangerous threat to society,” and that “in cases of
nonviolent and nonserious offenders, the interests of society as a whole as well as
individual victims of crime can continue to be served through the imposition of
alternative sentences, such as restitution and community service.”1 Congress thus
instructed the Commission to ensure “that the guidelines reflect the general
appropriateness of imposing a sentence other than imprisonment in cases in which the
defendant is a first offender who has not been convicted of a crime of violence or an
otherwise serious offense,” and the “general appropriateness of imposing a term of
imprisonment on a person convicted of a crime of violence that results in serious injury.”
28 U.S.C. § 994(j).
Congress also intended that probation and intermediate sanctions would be used
more often than they had been before the guidelines,2 when about 38% of offenders were
sentenced to probation.3 One of Congress’s chief complaints about sentencing before the
guidelines was that the law was not “particularly flexible in providing the sentencing
judge with a range of options,” such that “a term of imprisonment may be imposed in
some cases when it would not be if better alternatives were available,” or a “a longer term
than would ordinarily be appropriate simply because there were no available alternatives
that served the purposes he sought to achieve with a long sentence.”4 In Congress’s
view, there was “too much reliance on terms of imprisonment when other types of
sentences would serve the purposes of sentencing equally well without the degree of
restriction on liberty that results from imprisonment.”5 Congress believed that a term of
imprisonment was not “necessarily a more stringent sentence than a term of probation
with restrictive conditions and a heavy fine.”6 Congress believed that larger fines,
probation with conditions, and alternatives to all or part of a prison term such as
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community service or intermittent confinement should be used more often,7 and that it
would be up to the judge to determine whether the purposes of sentencing would best be
served by probation or imprisonment,8 except that imprisonment was not appropriate to
achieve the purpose of rehabilitation. See 18 U.S.C. § 3582(a). Congress thus authorized
judges to impose probation for most offenses, i.e., any offense with a statutory maximum
below 25 years unless expressly precluded for the offense, see 18 U.S.C. § 3561(a), §
3559(a), treated probation as a “form of sentence” in its own right,9 see 18 U.S.C. §
3551(b)(1), § 3561(a), § 3562-3564, and directed the Commission to promulgate a
guideline for the use of the courts in determining whether to impose a sentence of
probation or a term of imprisonment, 28 U.S.C. § 994(a)(1)(A), and to reflect the general
inappropriateness of imprisonment for the purpose of rehabilitation, 28 U.S.C. § 994(k).
The Commission avoided these directives by adopting a circular definition of
“serious” and then applying it to all cases. It asserted that courts had been sentencing to
probation “an inappropriately high percentage of offenders guilty of certain economic
crimes, such as theft, tax evasion, antitrust offenses, insider trading, fraud, and
embezzlement, that in the Commission’s view are ‘serious.’”10 Congress, however,
indicated its view of “serious” as “a crime of violence that results in serious bodily
injury.”11 28 U.S.C. § 994(j). The Commission also had a “view” that “the definite
prospect of prison, though the term is short, will act as a significant deterrent to many of
these crimes, particularly when compared with the status quo where probation, not
prison, is the norm.”12 But the Commission offered no evidence to support this “view,”
and actual evidence is to the contrary.13 Nonetheless, the Commission’s “solution” was
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to write guidelines “that classify as ‘serious’ (and therefore subject to mandatory prison
sentences) many offenses for which probation is now frequently given.”14 Indeed,
because the Commission decided without basis that white collar offenders should not be
sentenced to probation, it classified all offenses as “serious” by writing guidelines that
required prison or some other form of confinement for all offenders with a guideline
range greater than 0-6 months.
Then Commissioner Breyer explained that “once the Commission decided to
abandon the touchstone of prior past practice, the range of punishment choices was
broad,” and the “resulting compromises do not seem terribly severe.”15 Later
Commissions acknowledged that the first offender directive was not implemented,16 and
that the guidelines’ requirement of prison in nearly every case was unnecessary and
counterproductive.17 Other research is in agreement.18
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