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UNITED STATES DISTRICT COURT

DISTRICT OF KANSAS
(Topeka Docket)

UNITED STATES OF AMERICA,
PLAINTIFF,

CASE NO. 19-40068-03-HTL
VS.

MICHAEL CALVERT,

DEFENDANT.

REPLY TO GOVERNMENT’S RESPONSE TO DEFENDANT’S MOTION FOR
TEMPORARY RELEASE

Michael Calvert, by and through Thomas H. Johnson of Petefish, Immel,
Hird, Johnson, Leibold & Sloan, L.L.P., replies to the government’s response to
his motion for temporary release.

Mr. Calvert has moved the court for temporary release pursuant to 18 USC
3142(i) for the compelling reason that he should be temporarily released from
custody under conditions of release because of the increased risk to his health
caused by the Covid-19 pandemic. Mr. Calvert has sickle cell disease and the risk

of infection while incarcerated at CoreCivic under current circumstances puts him



Case 5:19-cr-40068-HLT-ADM Document 153 Filed 03/24/20 Page 2 of 14

at a higher risk of adverse health due to his underlying condition than a healthy
person with no underlying medical pathology. The risk is higher for two reasons.
First, as indicated, he has sickle cell disease. The Center for Disease Control and
Prevention (“CDC”) has advised that certain medical conditions increase the risk
of serious Covid-19 infection for people of any age with the following medical
conditions: lung disease, heart disease, diabetes, or immunocompromised (such as

cancer, HIV, autoimmune diseases), blood disorders (including sickle cell

disease), chronic liver or kidney disease, inherited metabolic disorders, stroke,
developmental delay, or pregnancy. See Declaration of Dr. Jonathan Louis Gates,
M.D, attached hereto, as Attachment 1 at 1, 3.

Second, he is at a higher risk of infection because he is incarcerated in a
facility that is not testing inmates for the infection. See Affidavit of Danielle C.
Ompad, PhD, regarding SARS-CoV-2 (otherwise known as COVID-19 in
correctional settings), attached hereto as Attachment 2, at § 6 & 7 (the risk of
transmission in a correctional setting is high.); see also United States v. Dante
Stephens, 15-cr-95-AJN, Docket Entry 2798 (S.D.N.Y. March 18, 2020 (Opinion
and Order)(“A comprehensive view of the danger the Defendant poses to the
community requires considering all factors—including this one (Covid-19)—on a
case-by-case basis—(citing e.g., United States v. Raihan, No. 20-cr-68 (BMC
(JO), Dkt. No. 20 at 10:12-19 (E.D. N. Y. Mar. 12, 2020) (deciding to continue a
criminal defendant on pretrial release rather than order him remanded to the

Metropolitan Detention Center due, in part, to Magistrate Judge’s recognition of
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the fact that ‘[t]he more people we crowd into that facility, the more we are
increasing the risk to the community’”). The danger to the community is real but it
also extends to the inmates as well, as people, inmates, lawyers, employees and so
forth move in and out of the prison facilities on a daily basis. Inmates with
underlying medical conditions that expose them to serious adverse health
consequences if infected, like Mr. Calvert, are at a higher risk than an otherwise
health inmate.

It is well-known that conditions of pretrial detention are ideal for the
transmission of the disease.! Inmates move in and out of jails and prisons
including Federal pretrial detention and the BOP from all over the United States
and the world. The people who work at the detention facilities have contact with
the inmates in the facilities, as well as families, friends and others outside of the
detention facility, and come from the facilities without any screening, much less
testing. Additionally, incarcerated people tend to have poorer health than the
general population due to drug addiction and other chronic conditions, defined as
cancer, high blood pressure, stroke-related problems, diabetes, heart-related
problems, kidney-related problems, arthritis, asthma, and /or cirrhosis of the liver.
Twenty one percent of state and federal prisons and 14% of jail inmates have had
tuberculosis, hepatitis B or C, or sexually transmitted infections, excluding HIV or

AIDS. Attachment 2 at 6 and 7.

1 Joseph A. Bick, Infection Control in Jails and Prisons, 45 Clinical Infectious Diseases 1047 (Oct. 2007),
https://doj.org/10.1086/521910
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Medical care is limited in and out of the Federal Bureau of Prisons (BOP),
including CoreCivic.?2 See Attachment 2 at { 8. According to health experts,
inmates “are at a special risk of infection, given their living situations,” and are
less able to keep themselves safe, which makes controlling infections difficult.

For Mr. Calvert to be granted release, he must provide the court with a
compelling reason. 18 U.S.C. 3142(i). Mr. Calvert is not making a motion for
temporary release based on the need to prepare his defense, but rather for the
compelling reason that the Covid-19 pandemic, his underlying medical condition,
and his incarceration put him at a higher risk than a healthy inmate with no
underlying medical condition of contracting the infection and suffering negative
long-term health consequences.

The government argues that the risk of Covid-19 infection is not a
compelling reason to request temporary release. The Bail Reform Act does not
define what a compelling reason is. The government cites Black’s Law definition
of compelling as “irreparable harm” and/or or Webster’s definition as “forceful,
demanding attention and convincing” and claims that “[t]he necessity of
temporary release is not analyzed in a vacuum” before citing a series of cases
dealing with temporary release in order to prepare a defense. Response at 6. None

of these cases is on point. As stated above, Mr. Calvert does not argue for

2 Laura M. Maruschak et al., U.S. Dep’t Just.,Bureau of Just. Stat., Medical Problems of State and Federal
Prisoners and Jail Inmates, 2011-12 (rev. Oct. 2016.

3 Letter, Achieving a Fair and Effective COVID-19 Response: an Open Letter to Vice-President Mike
Pence, and Other Federal, State and Local Leaders from Public Health and Legal Experts in the United
States (March 2, 2020), https://law.yale.edu/sites/default/files/area/center/ghjp/documents/final_covid-

19 letter_from_public_health_and_Legal experts.pdf.
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temporary release in order to prepare a defense. Mr. Calvert contends that his
reason for temporary release, namely to preserve his health from serous negative
health consequences, is compelling under both definitions provided by the
government; it is both forceful and, if not granted, will likely subject him to
irreparable harm and even death, if infected. In United States v. Dante, supra, the
court held that “the unprecedented and extraordinarily dangerous nature of the
COVID-19 pandemic has become apparent” and “necessitate[s] a reconsideration
of the Defendant’s bail conditions “ under both 18 U.S.C. 3142(f)(2)(B) and
3142(i).

The district court has the authority to decide whether reason is compelling.
18 U.S.C. § 3142(i); see United States v. Jones, 979 F.2d 804, 806 (10" Cir. 1992)
(deciding whether circumstances are exceptional under § 3145(c)). In deciding the
meaning of an “exceptional” circumstance under 18 U.S.C. § 3145(c), the court, in
United States v., Wages, 271 Fed. Appx. 726, 727 (10" Cir. 2008), used Webster’s
Third New Int’l Dictionary (Unabridged) 791 (G. & C Merriam Co. 1976). There
IS no reason not to use Webster’s definition of compelling, as “forceful and
“demanding attention, convincing” here in the determination of Mr. Calvert’s
request for temporary release. The Covid-19 pandemic and the health
consequences for communities and inmate populations is forceful and demanding
of our immediate attention.

In a more analogous case, the government cites United States v. Scarpa,

815 F. Supp. 88 (E.D.N.Y. 1993). Id. Mr. Scarpa was arrested and charged with
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conspiracy to commit murder and for using a firearm in connection with a violent
crime. At his detention hearing, the magistrate judge determined that he was a
danger to the community based on the charges and the evidence proffered against
him. Nevertheless, he was granted Mr. Scarpa pretrial release (not temporary
release) to a community hospital because he had HIV and had been shot in the
face. 1d. at 89-90. The court presumed his HIV would inevitable devolve into
AIDS and he would die, likely before trial. Id. The court also found that detaining
Mr. Scarpa in MCC would expose him to “an unacceptably high risk of infection
and death on a daily basis.” Id. The court found conditions were available that
“would reasonably assure the appearance of the defendant and the safety of the
community.” Id. at 89. In the context of temporary release, Mr. Scarpa’s situation
Is compelling given his health. He was infected with HIV. Detaining him in MCC
would expose him to an unacceptably high risk of infection and death on a daily
basis.

Mr. Calvert faces a similar, unacceptably high risk on a daily basis of
contracting a Covid-19 infection that would result in adverse health consequences
including death because of his underlying sickle cell disease. He requests
temporary release, despite the court’s finding at his detention hearing that he
should be detained, until the pandemic Covid-19 virus is under control —i.e., a
medical determination that his risk of infection at CoreCivic is minimal because
CoreCivic has tested inmates and personnel at CoreCivic for the virus and no one

has tested positive for the virus. Mr. Calvert’s chances of not being infected
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increase if he is temporarily released. This is not speculation. One has to look no
farther than the infection rate of the passengers on the quarantined cruise ships and
the people confined in Washington nursing home where infection rates were much
higher than the infection rates of people not confined on the ships or in the nursing
home or like detainees at CoreCivic or other detention centers. * The cruise ships
and the nursing home are situations similar to prisons where once the infection is
detected it quickly spreads to others in close proximity who are unable to distance
themselves. Unlike the Scarpa Court’s assumption that death for Mr. Scarpa was
inevitable, death for Mr. Calvert is avoidable if he is protected from the infection
by temporarily releasing him from confinement.

The government opposes Mr. Calvert’s request for temporary release for
several reasons argued in its Response. (i) Mr. Calvert has been detained and
temporary release is inconsistent with prior rulings of detention; (ii) Mr. Calvert
requests temporary release for an indefinite period of time; (iii) there are no
confirmed cases of Covid-19 at CoreCivic; and (iv) Mr. Calvert is safer at CoreCivic
than if he were temporarily released.

(i) There is nothing in the Bail Reform Act that would prohibit temporary
release for a person who has been ordered detained; provided the person seeking
temporary release provides a compelling reason for the release. 18 U.S.C. 3142(i).

Indeed, the concept of temporary release presumes prior detention under the

4 https://time.com/5781629/japan-cruise-ship-quarantine/
7
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statute—i.e., the detained defendant has been found to be a flight risk and/or a
danger to himself or others.

Mr. Calvert’s reason for requesting temporary release is compelling. He
suffers from sickle cell disease—an inherited red blood cell disorder in which host
cannot produce enough healthy red blood cells to carry oxygen throughout the
body. The CDC has indicated that people who have sickle cell disease are at a
heightened risk of infection and negative long-lasting health consequences from
Covid-19. There is no cure for the sickle cell disease. And no known cure for the
Covid-19 virus at this time. One of the consequences of Sickle cell disease is a
weakened immune system through a damaged spleen--the organ that filters blood
and acts as part of the body’s immune system. People who suffer from sickle cell
disease are at a greater risk of infection, including life-threatening infections such
as pneumonia.® Covid-19 affects a person’s lungs and can cause pneumonia.®

In Wuhan, China, Covid-19 when first detected and reported to the World
Health Organization (WHO) in December of 2019 was diagnosed as pneumonia of
unknown causes. The outbreak was declared a Public Health Emergency of
international concern on January 30, 2020. A little over a month later, the WHO
declared Covid-19 a global pandemic. Every region of the world and most

countries have now reported confirmed Covid-19 cases. Confirmed Covid-19

5 https://www.mayoclinic.org/diseases-conditions/sickle-cell-anemia/symptoms-causes/syc-20355876
6 https://www.thequardian.com/world/2020/mar/20/coronavirus-what-happens-to-peoples-lungs-when-

they-get-covid-19
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cases have been reported in all 50 states, including Kansas and Leavenworth
County where CoreCivic is located. Predictions are that the virus will infect half of
the global population.” Covid-19 is a health emergency of the highest order.

There are no reported cases of Covid-19 at CoreCivic to date. But Chinese
officials confirmed that the virus spread rapidly in jails. 8 Introduction of the virus
in jails could be from visitors, jail staff, attorneys, and/or newly incarcerated
persons. The person will likely be asymptomatic and the first Covid-19 case will
likely not be detected until that person has shown symptoms. This means that the
person could be in the jail transmitting the infection from 2 to 14 days without
knowing it. The opportunities for transmission are many. There is no ability for
Inmates to engage in social distancing, or self-isolation. Cell size is small; inmates
live in close contact with each other. Attachment 2 at 1 9. Mr. Calvert shares a
room with 7 other inmates, and there are 60 people in his pod. Meals are served in
community, cafeteria style settings. Toilets are shared by multiple inmates, and the
cleaning of surfaces is infrequent. Jails and prisons are not prepared for a Covid-
19 outbreak.® An outbreak of Covid-19 in prisons could literally end in the death

of many inmates, including Mr. Calvert. Id.

7 https://www.cnbc.com/2020/03/18/coronavirus-will-infect-half-the-global-population-eiu-predicts.html

8 Rhea Mahbubani, Chinese Jails Have Become Hotbeds of Coronavirus As More Than 500 Cases Have
Erupted, Prompting Ouster of Several Officials, Bus. Insider (Feb 21, 2020),
https://www.businessinsider.com/500-coronavirus-cases-reported-in-jails-in-china-2020-2.

9 https://www.vox.com/policy-and-politics/2020/3/17/21181515/coronavirus-covid-19-jails-prisons-mass-
incarceration
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(i) The government argues that Mr. Calvert requests temporary release
for an indeterminate period of time and the release is not temporary. Mr. Calvert
requests temporary release for the time it takes CoreCivic to test the inmate
population and its personnel in order to determine whether anyone is infected, and
if so, for those people to be removed, in order to reduce the risk of infection in the
facility. The period of time he is released is not within his control, but it is not
indefinite, unless the government fails to act and take measures to protect the
inmate population from the infection. The court could order a more specific period
of time, e.g., two months or until the rate of infection has peaked and the number
of new cases begins to fall and there are no cases of Covid-19 at CoreCivic.

The government argues that the U.S. Marshal and CoreCivic personnel are
managing the Covid-19 risk at the Leavenworth detention center. As proof of that,
the court is told to look at the facility’s statement on Covid-19 safety. Response at
4, n. 3. The statement indicates that medical staff participate in the inmate intake
process to identify those that are deemed at high-risk of being infected, but no
guidelines as to how these determinations are made is provided. Mr. Calvert is
deemed high risk by CDC, but not steps have been taken with respect to protecting
him. CoreCivic’s statement instructs employees to wash hands, not cough or
sneeze on anyone, and not to touch your face. The government indicates that
CoreCivic is working with state and local agencies to administer test. Upon
information and belief, the medical staff consists of a nurse, and no Covid-19 tests

are being performed on those detained at CoreCivic.

10
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Related to the issue of infected person is the medical ability to deal with the
disease. We know that the health infrastructure in many areas of the United States
Is under pressure from the spread of the virus and there is concern that if the
infection curve is not flatten, the health infrastructure will be insufficient to help
all those who need attention. There are now many cases in Kansas and Missouri.
Johnson County has experienced community spread, meaning that some people
who have been infected don’t know how, from whom, or what they got the
disease—Covid-19 virus can remain infectious for up to 24 hours on cardboard,
and the virus that causes Covid-19 can remain for several hours to several days on
other surfaces and aerosols.°

Covid-19 is typically spread person to person between people in close
contact with each other through respiratory droplets produced when an infected
person coughs or sneeze. People can have the virus and be contagious without
showing symptoms.'! Attachment 2 at § 9 b. Until and unless the CoreCivic
population is tested, there is no assurance that the population is not already
infected. The longer it takes to test inmates, the worse the situation will be. The
federal government has been slow in producing tests, and testing is not yet widely

available.'?

10 https://www.sciencedaily.com/releases/2020/03/200320192755.htm

11 https://www.cdc.gov/coronavirus/2019-ncov/prepare/transmission.htmi
https://www.nature.com/articles/d41586-020-00822-x

12 https://www.theverge.com/2020/3/17/21184015/coronavirus-testing-pcr-diagnostic-point-of-care-cdc-

techonology
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(i) The government argues that no cases have been reported at
CoreCivic. But this doesn’t mean that the infection is not already in the facility or
soon to arrive. Mr. Calvert’s temporary release is intended to be a preventative
measure. Leavenworth County, however, has two reported cases. Inmates come
from other parts of the United States where cases have been reported. Guards and
other employees of CoreCivic live in Leavenworth County and go in and out of
the facility daily. These people have contact with their families, friends and others.
Infection at CoreCivic would appear to be unavoidable unless more measures are
taken and testing is done and continued to keep infected people out of the
facility.*

Once testing begins on a larger scale, the numbers of reported cases will
grow and likely confirm a problem at CoreCivic.'* We know that Covid-19
spreads quickly in closed spaces—cruise ships, nursing homes—jails and prisons
are such places. Other jails have begun to release inmates, precisely for this health
reason.’® The government’s argument that there are no reported cases of Covid-19
at CoreCivic is unavailing as a rationale for denying Mr. Calvert temporary
release, as a reported case would mean that the virus is already at the facility and
likely would have infected many other inmates, Mr. Calvert among them. The

rational for temporary release is to reduce his risk of infection to keep him safe

13 https://www.statnews.com/2020/03/10/simple-math-alarming-answers-covid-19/

14 https://www.cnbc.com/2020/03/19/coronavirus-live-updates.html

15 https://www.bbc.com/news/world-us-canada-51947802 The Shawnee County Jail has recently given
many inmates OR bonds to get them out of the jail for health reasons. This was reported to me by a client
who recently was given such a bond.
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from the likely serious negative health consequences that will result due to his
sickle cell disease if infected.

(iv) The government further argues that since there are no reported cases at
CoreCivic, it is actually safer for Mr. Calvert to be detained at CoreCivic than on
release. This argument has no merit, and the government cites no scientific
authority to support the argument. Mr. Calvert is in a much better position to
practice social distancing if he has some control over his living environment than
if housed in a crowded correctional facility where all inmates are exposed to a
higher risk of infection.

Mr. Calvert has been at CCA since the end of August 2019 without
incident. His criminal record contains no felony convictions and the only charged
felony is this case. He has two convictions of misdemeanor marijuana possession.
Here, he is charged with a conspiracy to distribute controlled substances resulting
in death. The only evidence of heroin distribution against him appears to be three
controlled buys occurring in December 2017 and February 2018, where he is
alleged to have sold heroin with a detectable amount of fentanyl to a government
ClI. There is no evidence that Mr. Calvert was the person who mixed/cut the drugs
with substances like fentanyl or evidence that the amount of fentanyl in the heroin
he has alleged to have sold was toxic and would have resulted in death. He has
not been convicted of a crime of violence; nor has he fled from authorities. Indeed,
when he learned that the current case, which was initially charged as a state case in

Riley County, Kansas, he turned himself in. Mr. Calvert is a good risk for the
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court on temporary release, and the court can fashion conditions of temporary
release to assure that returns to custody, including GPS monitoring and/or house
arrest.

For the reasons given above, Mr. Calvert respectfully asks the court to

approve his request for temporary release.
Respectfully submitted,

/s/ Thomas H. Johnson #13688
PETEFISH, IMMEL, HIRD,
JOHNSON, LEIBOLD & SLOAN LLP
842 Louisiana

Lawrence, Kansas 66044

Phone: (785) 843-0450

Fax: (785) 843-0407
Email:tjohnson@petefishlaw.com
Attorney for Michael Calvert

CERTIFICATE OF SERVICE

| hereby certify that on the 20" day of March 2020, | electronically filed the
foregoing reply to the government’s response to our motion for temporary release
from custody with the clerk using the CM/ECF system, which will notify all

attorneys of record.

/sl Thomas H. Johnson
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DECLARATION OF DR. JONATHAN LOUIS GOLOB
[, Jonathan Louis Golob, declare as follows:

1. 1 am an Assistant Professor at the University of Michigan School of Medicine in Ann
Arbor, Michigan, where I am a specialist in infectious diseases and internal medicine. At
the University of Michigan School of Medicine, 1 am a practicing physician and a
laboratory-based scientist. My primary subspecialization is for infections in
immunocompromised patients, and my recent scientific publications focus on how
microbes affect immunocompromised people. 1 obtained my medical degree and
completed my residency at the University of Washington School of Medicine in Seattle,
Washington, and also completed a Fellowship in Internal Medicine Infectious Disease at
the University of Washington. I am actively involved in the planning and care for patients
with COVID-19. Attached as Exhibit A is a copy of my curriculum vitae.

2. COVID-19 is a novel zoonotic coronavirus that has been identified as the cause of a viral
outbreak that originated in Wuhan, China in December 2019, The World Health
Organization has declared that COVID-19 is causing a pandemic. As of March 12, 2020,
there are over 140,000 confirmed cases of COVID-19. COVID-19 has caused over 5,000
deaths, with exponentially growing outbreaks occurring at multiple sites worldwide,
including within the United States.

3. COVID-19 makes certain populations of people severely ill. People over the age of fifty
are at higher risk, with those over 70 at serious risk. As the Center for Disease Control
and Prevention has advised, certain medical conditions increase the risk of serious
COVID-19 for people of any age. These medical conditions include: those with lung
disease, heart disease, diabetes, or immunocompromised (such as from cancer, HIV,
autoimmune diseases), blood disorders (including sickle cell disease), chronic liver or
kidney disease, inherited metabolic disorders, stroke, developmental delay, or pregnancy.

4, For all people, even in advanced countries with very effective health care systems such as
the Republic of Korea, the case fatality rate of this infection is about ten fold higher than
that observed from a severe scasonal influenza. In the more vulnerable groups, both the
need for care, including intensive care, and death is much higher than we observe from
influenza infection: In the highest risk populations, the case fatality rate is about 15%.
For high risk patients who do not die from COVID-19, a prolonged recovery is expected
to be required, including the need for extensive rehabilitation for profound
deconditioning, loss of digits, neurologic damage, and loss of respiratory capacity that
can be expected from such a severe illness.
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5. Inmost people, the vitus causes fever, cough, and shortness of breath. In high-risk
individuals as noted above, this shortness of breath can often be severe. Even in younger
and healthier people, infection of this virus requires supportive care, which includes
supplemental oxygen, positive pressure ventilation, and in extreme cases, extracorporeal
mechanical oxygenation.

6. Most people in the higher risk categories will require more advanced support: positive
pressure ventilation, and in extreme cases, extracorporeal mechanical oxygenation. Such
care requires highly specialized equipment in limited supply as well as an entire team of
care providers, including but not limited to 1:1 or 1:2 nurse to patient ratios, respiratory
therapists and intensive care physicians. This level of support can quickly exceed local
health care resources.

7. The COVID-19 virus can severely damage the lung tissue, requiring an extensive period
of rehabilitation and in some cases a permanent loss of respiratory capacity. The virus
also seems to target the heart muscle itself, causing a medical condition called
mycocarditis, or inflammation of the heart muscle. Myocarditis can affect the heart
muscle and electrical system, which reduces the heart’s ability to pump, leading to rapid
or abnormal heart thythms in the short term, and heart failure that limits exercise
tolerance and the ability to work lifelong. There is emerging evidence that the virus can
trigger an over-response by the immune system in infected people, further damaging
tissues. This cytokine release syndrome can result in widespread damage to other organs,
including permanent injury to the kidneys (leading to dialysts dependence) and
neurologic injury.

8. There is no vaccine for this infection. Unlike influenza, there is no known effective
antiviral medication to prevent or treat infection from COVID-19. Experimental therapies
are being attempted. The only known effective measures to reduce the risk for a
vulnerable person from injury or death from COVID-19 are to prevent individuals from
being infected with the COVID-19 virus. Social distancing, or remaining physically
separated from known or potentially infected individuals, and hygiene, including washing
with soap and water, are the only known effective measures for protecting vulnerable
communities from COVID-19.

9. COVID-19 is known to be spreading in the Seattle, Washington-area community. As of

March 11, 2020 there are 270 confirmed cases of COVID-19 (an increase of 36 from
March 10, 2020) and twenty-seven deaths from COVID-19 in the Seattle area. This
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10.

11.

12.

13.

14.

represents the largest known outbreak in the United States, and one the largest known
outbreaks in the world as of March 12, 2020.

Nationally, without effective public health interventions, CDC projections indicate about
200 million people in the United States could be infected over the course of the epidemic,
with as many as 1.5 million deaths in the most severe projections. Effective public health
measures, including social distancing and hygiene for vulnerable populations, could
reduce these numbers.

Based on the recovered genomes of the virus from the community analyzed by the
Nextstrain project run by Dr. Trevor Bedford of the Fred Hutchinson Cancer Research
Center in Seattle, it is known that the infection is being shared from person to person in
and around Seattle, COVID-19 strains have specifically traced infection between
residents and staff members of a skilled nursing facility in the Seattle area. This evidence
suggests that COVID-19 is capable of spreading rapidly in institutionalized settings. The
highest known person-to-person transmission rates for COVID-19 are in a skilled nursing
facility in Kirkland, Washington and on afflicted cruise ships in Japan and off the coast of
California. The strain of virus spreading in the Seattle area is genetically related to the
strain of virus that spread readily on the cruise ships.

The COVID-19 outbreak in Seattle has resulted in the need for unprecedented public
health measutes, including multiple efforts to facilitate and enforce social distancing,
These include encouraging employees to work from home, bans of gathering of more
than 250 people, closure of schools, closure of the University of Washington campus in
Seattle, limitations of visitation to skilled nursing facilities, and cancellation of major
public events. Individuals have been asked to delay or cancel health care procedures in
order to free up capacity within the system.

During the HIN1 influenza (“Swine Flu”) epidemic in 2009, jails and prisons were sites
of severe outbreaks of viral infection. Given the avid spread of COVID-19 in skilled
nursing facilities and cruise ships, it is reasonable to expect COVID-19 will also readily
spread in detention centers, particularly when residents cannot engage in proper hygiene
and isolate themselves from infected residents or staff.

This information provides many reasons to conclude that vulnerable people, people over
the age of 50 and people of any age with lung disease, heart disease, diabetes, or
immunocompromised (such as from cancer, HIV, autoimmune diseases), blood disorders
(including sickle cell disease), chronic liver or kidney disease, inherited metabolic
disorders, stroke, developmental delay, or pregnancy living in an institutional setting,
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such as an immigration detention center, with limited access to adequate hygiene
facilities and exposure to potentially infected individuals from the community are at
grave risk of severe illness and death from COVID-19.

Pursuant to 28 U.S.C. 1746, I declare under penalty of perjury that the foregoing is true and
correct.

N
Executed this _}3 day in March, 2020 in Ann Arbor, Michigan.

T

—e
‘‘‘‘

Dr. Jonathan Louis Golob
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Affidavit of Danielle C. Ompad, PhD regarding SARS-CoV-2 infection (otherwise known as
COVID-19) in correctional settings

|, Dr. Danielle C. Ompad, state that the following is a true and accurate statement to the best of my
knowledge and belief:

1. 1 am currently an Associate Professor of Epidemiology at the New York University School of
Global Public Health. | have a BS in bioclogy from Bowie State University, and an MHS and Phb
in infectious disease epidemiology from the Johns Hopkins School of Public Health.

2. Classically trained as an infectious disease epidemiologist, | am an expert on social
determinants of health associated with urban life. My research is focused on the health and
wellbeing of people living in urban settings, especially communities that are highly marginalized
and vulnerable. Many of these communities have high rates of heroin, crack, and/or cocaine
use. My program of research is focused on individual- and structural-level risk and protective
factors for the initiation, use, and cessation of specific drugs as well as risk for infectious
diseases such as HIV, hepatitis B and C viruses (HBV and HCV), and sexually transmitted
infections like herpes and human papillomavirus. Additional and related programs of research
include (1) understanding sexual risk and (2) vaccine access among people who use drugs
(PWUD) and other vuinerable populations.

3. | have been working with people who use drugs since 1997, many of whom have experience
with the criminal justice system. | am providing this affidavit about the risk of SARS-CoV-2
infection, also known as COVID-19 or the novel coronavirus, because correctional settings may
be particularly vulnerable to the effects of this pandemic.

4. 1 am the author of more than 125 peer-reviewed research articles, six book chapters, and two
encyclopedia entries. ‘

5. Overview of the COVID-19 pandemic

a. The first case of COVID-19 was diagnosed in Wuhan, China on 29 December 2019. The
virus is transmitted through droplets and contaminated surfaces,” and possible airborne
transmission.? Both symptomatic and asymptomatic people can transmit COVID-19.2
The average incubation period (i.e., time from infection to symptoms) for COVID-19 has
generally been reported to be 5.1 days and 97.5% of those who develop symptoms will
do so within 11.5 days.*

b. Older adults and people with underlying health conditions like cardiovascular diseases,
respiratory diseases, diabetes, and liver disease are at increased risk for severe COVID-

1 Adhikari SP, Meng S, Wu Y, et al. Epidemiology, causes, clinical manifestation and diagnosis, prevention and
control of coronavirus disease (COVID-19) during the early outbreak period: a scoping review. [nfect Dis Poverty.
2020;9(1):29. Published 2020 Mar 17. doi:10.1186/s40249-020-00646-x

2 yan Doremalen N, Bushmaker T, Morris DH, et al. Aerosol and Surface Stability of SARS-CoV-2 as Compared
with SARS-CoV-1 [published online ahead of print, 2020 Mar 17]. N Engl J Med. 2020; 10.1056/NEJMc2004973.
doi:10.1056/NEJMc2004973

3 Tong ZD, Tang A, Li KF, et al. Potential Presymptomatic Transmission of SARS-CoV-2, Zhejiang Province,
China, 2020 [published online ahead of print, 2020 May 17]. Emerg Infect Dis.
2020;26(5):10.3201/eid2605.200198, doi:10.3201/eid2605.200198

4| auer SA, Grantz KH, Bi @, et al. The Incubation Period of Coronavirus Disease 2019 (COVID-19) From
Publicly Reported Confirmed Cases: Estimation and Application [published online ahead of print, 2020 Mar 10].
Ann Intern Med. 2020;10.7326/M20-0504. doi;10.7326/M20-0504




:

Case 5:19-cr-40068-HLT-ADM Document 153-2 Filed 03/24/20 Page 3 of 8

19 complications and death. Of note, risk for death appears to increase substantially with
age although actual age-specific death rates should be considered in the context of a
Jack of widespread testing in most countries, including the U.S. In most countries testing
is being conducted among hospitalized cases and health care workers. South Korea is
the exception, where mild and severe cases have been tested with over 300,000 people
have been tested.

¢. The case fatality rate (CFR) is the number of deaths divided by the number of people
with COVID-19. Note that the denominator (i.e., number of people with COVID-19} is
determined by the number of people tested as well as the testing criteria. Therefore, the
CFR is likely inflated (i.e., an overestimate). The World Health Organization estimates
that the overall case fatality rate is 3.4%.% Table 1 provides case fatality rates from ftaly
by decade of age. You can see that risk of death starts increasing among people in their
sixties and then increases dramatically for each decade of life thereafter.

Figure 1. COVID-19 case fatality rates by age group as of 15 March
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d. Recent reporting revealed that young people are experiencing severe disease. The New
York Times reported that approximately 40% of hospitalized COVID-19 cases were
under the age of 60.°

e. Prevention of COVID-19 transmission is highly dependent on physical social distancing
(i.e., at least six feet from other people) as well as hand washing and sanitizing with an
alcohol-based hand sanitizer. Surfaces should be cleaned and disinfected regularly.
Confirmed COVID-19 cases (with or without symptoms) must be quarantined to prevent
transmission. People who have been exposed to someone who has (or may have)
COVID-19 are asked to self-isolate for at least two weeks. Many US jurisdictions are

5 WHO Director-General's opening remarks at the media briefing on COVID-19 - 3 March 2020 - World Health

Organization, March 3, 2020
8 Belluck P. Younger Adults Make Up Big Portion of Coronavirus Hospitalizations in U.S. New York Times. 20

March 2020
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beginning to ask residents to engage in physical social distancing and self-isolation.
Non-essential workers and businesses are being asked to close.

f. As 20 March 2020, the Johns Hopkins COVID-18 dashboard’ reports that there are
259 215 cases worldwide and 11,283 deaths. COVID-19 cases have been detected in all
50 states, the District of Columbia, American Samoa, Guam, Puerto Rico, and the U.S.
Virgin Islands (Figure 2). As of 20 March 2020, there are 17,303 reported cases and 215
deaths in the United States.? Testing for COVID-19 infections has not been fully
implemented and is mainly targeted to hospitalized people with COVID-19 symptoms
(i.e., dry cough, fever, shortness of breath, acute respiratory distress syndrome}, those
with contact with a suspected or known cases, and health care workers with symptoms,
known exposure to a case, or travel history to countries with cases; people with mild
symptoms are not generally being tested because of the limited supply of tests. As a
result, any case counts are an underestimate of the true number of cases.

Figure 2. Distribution of COVID-19 cases in the United States as of 18
March 2020 (U.S. Centers for Disease Control and Prevention)

) o * &
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7 https:ffwww.arcqis.comlapps/opsdashboard/index.htmi#/bda7594740fd40299423467b4BeQecfS

8 Reported cases include both confirmed and presumptive positive cases of COVID-19 reported to CDC or tested
at CDC since January 21, 2020, with the exception of testing results for persons repatriated to the United States
from Wuhan, China and Japan.
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g. Data from South Korea, where testing is conducted for mild and severe cases {more
than 300,000 tested so far),® suggest that individuals in their 20s have the highest
prevalence of COVID-19 infection (Figure 3).1°

Figure 3. COVID-19 cases (%) in South Korea and Italy by age group
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8. Transmission risk in correctional settings

a. The risk of transmission of COVID-19 in correctional settings is high. Correctional
facilities are often crowded and people who are incarcerated (PWI) are likely unable to
maintain the requisite social distance of six feet. This is especially an issue within
individual cells, where bunked beds make distancing of six feet impossible. Cafeteria
areas and dormitory-type sleep quarters also create challenges to social distancing
depending on how these spaces are organized and the number of people in the space at
any one time.

b. Correctional facilities have significant flows of people from the community into the facility
and back out. Correctional staff, visitors, and atiorneys come to and from the facility from
their home communities. In addition, newly incarcerated individuals, who have been
circulating in the community prior to entering the facility, are coming into facilities. As a
result, current PWI are likely to be exposed to COVID-19 through their interactions with
correctional staff, visitors, attorneys, and newly arrived PWI.

c. Generally, there is a shortage of personal protective equipment (PPE) such as N95
masks in the U.S. Local jurisdictions are prioritizing health care facilities for scarce PPE,
making access to such protective gear challenging for correctional facility staff.

d. Client reports from nine Massachuseits correctional facilities revealed that PWi at two
facilities did not have access to soap at all and only three had access to free soap. In
four facilities, PWI! did not have access to hand sanitizer.

e. Thus, the risk for transmission in correctional facilities may be high. This will have
implications for the general population from which correctional staff, visitors, and
attorneys come and as a result, may place communities in which correctional facilities
are located at enhanced risk of COVID-19 transmission as well as challenging the
limited health care infrastructure and staff in local hospitals.

% 7astrow M. South Korea is reporting intimate details of COVID-19 cases: has it helped? [news]. Nature 2020.
10 hitps:/imedium.com/@andreasbackhausab/coronavirus-why-its-so-deadly-in-italy-¢4200a15a7 bf
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7. Risk for severe disease and death among incarcerated individuals

a. [f COVID-19 enters correctional facilities, the likelihood that there will be severe cases is
high. According to the Massachusetts Department of Corrections, 983 PWI (11.2%) were
aged 60 and over in 2019 among 8,784 total PWI. As previously mentioned, older aduits
are at increased risk for severe COVID-19 complications as well as death.

b. According to data from the 2011-2012 National Inmate Survey,'! there is a substantial
burden of disease among correctional populations. Approximately half of state and
federal prisoners and jail inmates have ever had a chronic medical condition (defined as
cancer, high blood pressure, stroke-related problems, diabetes, heart-related problems,
kidney-related problems, arthritis, asthma, and/or cirrhosis of the liver). Twenty-one
percent of state and federal prisoners and 14% of jail inmates have ever had
tuberculosis, hepatitis B or C, or sexually transmitted infections (excluding HIV or AIDS).
Table 1 displays lifetime prevalence of specific chronic conditions with implications for
COVID-19 severity and death among state and federal prisoners and jail inmates. Note
that older prisoners were about three times more likely than younger persons to have
had a chronic condition or infectious disease in their lifetime.

Table 1. Lifetime prevalence of specific chronic conditions and infectious
diseases with implications for COVID-19 severity and death among state and
federal prisoners and jail inmates, 2011-2012 National Inmate Survey

Condition State and federal Jail inmates
prisoners (%)
(%)

Cancer 3.5 3.6
Diabetes 9.0 7.2
Stroke-related problems 1.8 2.3
Heart-related problems 9.8 10.4
Kidney-related problems 6.1 8.7
Asthma 14.9 20.1
Cirrhosis of the liver 1.8 1.7
Tuberculosis 6.0 2.5
Hepatitis B 10.9 1.7
Hepatitis C 27 56
HIVIAIDS 9.8 1.3

1 Maruschak LM, Berzofsky M, Unangst J. Medical problems of state and federal prisoners and jail inmates,
2011-12. Washington, DC: US Department of Justice, Office of Justice Programs, Bureau of Justice Statistics;
2015 Feb.
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c. Collectively, these data suggest that there is a risk that a significant proportion of PWI
will experience severe COVID-19 disease requiring hospitalization and many are at risk
of dying from COVID-19.

8. Healthcare response and correctional settings

a. Healthcare provision in correctional settings is limited and a rapid increase in COVID-19
cases may overwhelm the capacity of a jail or prison’s healthcare facilities. Moreover,
health care providers in correctional settings may not have the equipment (i.e.,
ventilators) or specialty skill set to support PWI with severe COVID-19 disease.

b. There is already growing concern in the medical community that the need for intensive
care unit beds and ventilators will outstrip the supply. We saw this in China, where new
hospitals were built to treat the surge in patients. We are seeing this now in northern
Italy, where unused wards are being retrofitted to serve as |ICUs.

c. Severe COVID-19 cases in correctional facilities may be transferred to local hospitals.
An outbreak at a local correctional facility, where there is a high likelihood of rapid
transmission to a large number of people, could quickly overwhelm local hospitals.

9. What would an outbreak look like in a correctional facility?

a. There are no descriptions of a COVID-19 outbreak in a correctional facility to date.
However, we can hypothesize what one may look like drawing on published reports of
influenza and tuberculosis outbreaks — both respiratory infections — in correctional
facilities.'21®

b. Introduction of the SAR-CoV-2 virus to the correctional facility could be from visitors,
correctional staff, attorneys, and/or a newly incarcerated person. The person will likely
be asymptomatic. As a result, the first facility-acquired COVID-18 case will not be
detected until the that person is shows symptoms. This means that the person could
have transmitting the infection from 2 to 14 days without knowing it.

c. The opportunities for transmission in correctional facilities are myriad and there is limited
ability for PWI to engage in social distancing or self-isolation. The minimum cell size in
the U.S. is 80 square feet based on American Correctional Association standards.™
Some cells in Massacusetts are approximately 73 square feet. Beds can be bunked,
ensuring that PWI are within six feet of each other in shared cells. Community meals in
cafeteria/chow hall type settings as well as group recreation time in gyms and outdoor
spaces also make social distancing challenging.

i.  Atthe Hampshire House of Corrections and Notth Central Correctional Institution
in Gardner, groups of inmates are still going to "chow" and sitting and eating
together with no instructions regarding social distancing.

ii. At the Middieton House of Corrections, a whole unit has been quarantined in the
gym.

d. Given the crowded conditions as well as challenges with social distancing and access to
PPE for staff, the infections could spread rapidly and by the time the first case is
identified many will have already been infected.

e. After the first symptomatic case is identified, the number of additional cases is likely to
occur rapidly over the next days and weeks. The hospitalization rate is unknown at this

12 Spsa LE, Lobato MN, Condren T, Williams MN, Hadler JL. Outbreak of tuberculosis in a correctional facility:
consequences of missed opportunities. Int J Tuberc Lung Dis. 2008,12(6).689-691.

13 Awofeso N, Fennell M, Waliuzzaman Z, et al. Influenza outbreak in a correctional facility. Aust N Z J Public
Health. 2001,25(5):443-446.

14 hitp:fiwvww.aca.org/ACA Prod_ IMIS/docs/Standards%20And%20Accreditation/RH%20-
%20Proposed%20Standards%20.%2012.4.2015.pdf
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point, but given the high burden of high-risk conditions among PWi, we can anticipate
the jail and prison health facilities will face shortages of beds, ventilators, PPE, testing
supplies, and masks.

f.  When correctional facility health services are exhausted, or the type of care needed for a
patient is beyond the capacity of the facility, PWI COVID-19 cases will need to be
transferred to local hospitals.

10. Summary
a. Incarcerating individuals who cannot make bail as well as current PWI that do not pose a

danger to the community may increase the risk of COVID-19 outbreaks in correctional
facilities when we consider the following issues:

i. COVID-1¢ transmission is possible even when people are asymptomatic and the
average incubation period is five days.

ii. According to the Massachusetts Department of Corrections, 18.4% of PWl in
2019 were between the ages of 18 and 29. Some evidence suggests that this
age group has the highest prevalence of COVID-19.

ii. There is high risk for transmission in correctional faciiities.

iv. A substantial proportion of PWI aged 60 and older and/or with health conditions
with implications for severe COVID-19 disease requiring hosp:taltzatlon and
possibly resulting in death

v.  The implications of a correctional facility outbreak for jocal hospitals.

b. By acting now and releasing a significant number of people who are currently detained
you will save lives. You can prevent outbreaks in correctional facilities by reducing the
number of people who are coming in from the community and reducing the number of
people at risk within the facilities. This action would then protect correctional officers,
attorneys, and PWI1 as well as the families of these groups.

c. This would result in the courts contributing to “Flatten the Curve” efforts because it will
increase the ability of PWI and correctional facility staff to engage in social distancing
inside as well as allowing released criminal-justice involved people to engage in social
distancing and/or self-isolation (as appropriate) in the community, thereby reducing the
likelihood of transmission and disease.

Signed this 20th day of March, 2020,

=0 E

Danielle C. Ompad, PhD"'*
Associate Professor of Epidemiology
New York University School of Global Public Health

15 This statement reflects my own views. | do not speak for New York University or any department therein.
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Peclaration of Dr. Jaimie Mever

Pursuant to 28 U.S.C.§ 1746, I hereby declare as follows:

II.

Background and Qualifications

. L am Dr. Jaimie Meyer, an Assistant Professor of Medicine at Yale School of Medicine

and Assistant Clinical Professor of Nursing at Yale School of Nursing in New Haven,
Connecticut. I am board certified in Internal Medicine, Infectious Diseases and Addiction
Medicine. 1 completed my residency in Internal Medicine at NY Presbyterian Hospital at
Columbia, New York, in 2008. I completed a fellowship in clinical Infectious Diseases at
Yale School of Medicine in 2011 and a fellowship in Interdisciplinary HIV Prevention at
the Center for Interdisciplinary Research on AIDS in 2012, I hold a Master of Science in
Biostatistics and Epidemiology from Yale School of Public Health.

. I have worked for over a decade on infectious discases in the context of jails and prisons.

From 2008-2016, I served as the Infectious Disease physician for York Correctional
Institution in Niantic, Connecticut, which is the only state jail and prison for women in
Connecticut, In that capacity, I was responsible for the management of HIV, Hepatitis C,
tuberculosis, and other infectious diseases in the facility. Since then, I have maintained a
dedicated HIV clinic in the community for patients returning home from prison and jail.
For over a decade, I have been continuously funded by the NIH, industry, and
foundations for clinical research on HIV prevention and treatment for people involved in
the criminal justice system, including those incarcerated in closed settings (jails and
prisons) and in the community under supervision (probation and parole). Ihave served as
an expert consultant on infectious diseases and women’s health in jails and prisons for the
UN Office on Drugs and Crimes, the Federal Bureau of Prisons, and others. I also served
as an expert health witness for the US Commission on Civil Rights Special Briefing on
Women in Prison.

. 1 have written and published extensively on the topics of infectious discases among

people involved in the criminal justice system including book chapters and articles in
leading peer-reviewed journals (including Lancet HIV, JAMA Internal Medicine,
American Journal of Public Health, International Journal of Drug Policy) on issues of
prevention, diagnosis, and management of HIV, Hepatitis C, and other infectious diseases
among people involved in the criminal justice system.

. My C.V. includes a full list of my honors, experience, and publications, and it is attached

as Exhibit A.

. I am being paid $1,000 for my time reviewing materials and preparing this report.

. I have not testified as an expert at trial or by deposition in the past four years.

Heightened Risk of Epidemics in Jails and Prisons
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7.

10.

11.

12.
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The risk posed by infectious diseases in jails and prisons is significantly higher than in
the community, both in terms of risk of transmission, exposure, and harm to individuals
who become infected. There are several reasons this is the case, as delineated further
below.

Globally, outbreaks of contagious diseases are all too common in closed detention
settings and are more common than in the community at large. Prisons and jails are not
isolated from communities. Staff, visitors, contractors, and vendors pass between
communities and facilities and can bring infectious diseases into facilities. Moreover,
rapid turnover of jail and prison populations means that people often cycle between
facilities and communities. People often need to be transported to and from facilities to
attend court and move between facilities. Prison health is public health.

Reduced prevention oppostunities: Congregate settings such as jails and prisons allow for
rapid spread of infectious diseases that are transmitted person to person, especially those
passed by droplets through coughing and sneezing. When people must share dining halls,
bathrooms, showers, and other common areas, the opportunities for transmission are
greater. When infectious diseases are transmitted from person to person by droplets, the
best initial strategy is to practice social distancing. When jailed or imprisoned, people
have much less of an opportunity to protect themselves by social distancing than they
would in the community. Spaces within jails and prisons are often also poorly ventilated,
which promotes highly efficient spread of diseases through droplets. Placing someone in
such a setting therefore dramatically reduces their ability to protect themselves from
being exposed to and acquiring infectious diseases.

Disciplinary segregation or solitary confinement is not an effective disease containment
strategy. Beyond the known detrimental mental health effects of solitary confinement,
isolation of people who are ill in solitary confinement results in decreased medical
attention and increased risk of death. Isolation of people who are ill using solitary
confinement also is an ineffective way to prevent transmission of the virus through
droplets to others because, except in specialized negative pressure rooms (rarely in
medical units if available at all), air continues to flow outward from rooms to the rest of
the facility. Risk of exposure is thus increased to other people in prison and staff.

Reduced prevention opportunities; During an infectious disease outbreak, people can
protect themselves by washing hands. Jails and prisons do not provide adequate
opportunities to exercise necessary hygiene measures, such as frequent handwashing or
use of alcohol-based sanitizers when handwashing is unavailable. Jails and prisons are
often under-resourced and ill-equipped with sufficient hand soap and alcohol-based
sanitizers for people detained in and working in these settings. High-touch surfaces
(doorknobs, light switches, etc.) should also be cleaned and disinfected regularly with
bleach to prevent virus spread, but this is often not done in jails and prisons because of a
lack of cleaning supplies and lack of people available to perform necessary cleaning
procedures.

Reduced prevention oppottunities: During an infectious disease outbreak, a containment
strategy requires people who are ill with symptoms to be isolated and that caregivers have

2
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access to personal protective equipment, including gloves, masks, gowns, and eye
shields. Jails and prisons are often under-resourced and ill-equipped to provide sufficient
personal protective equipment for people who are incarcerated and caregiving staff,
increasing the risk for everyone in the facility of a widespread outbreak.

13. Increased susceptibility: People incarcerated in jails and prisons are more susceptible to
acquiring and experiencing complications from infectious diseases than the population in
the community.' This is because people in jails and prisons are more likely than people in
the community to have chronic underlying health conditions, including diabetes, heart
disease, chronic lung disease, chronic liver disease, and lower immune systems from
HIV.

14. Jails and prisons are often poorly equipped to diagnose and manage infectious disease
outbreaks. Some jails and prisons lack onsite medical facilities or 24-hour medical care.
The medical facilities at jails and prisons are almost never sufficiently equipped to handle
large outbreaks of infectious diseases. To prevent transmission of droplet-borne
infectious diseases, people who are infected and ill need to be isolated in specialized
airborne negative pressure rooms. Most jails and prisons have few negative pressure
rooms if any, and these may be already in use by people with other conditions (including
tuberculosis or influenza). Resources will become exhausted rapidly and any beds
available will soon be at capacity. This makes both containing the illness and caring for
those who have become infected much more difficult.

15. Jails and prisons lack access to vital community resources to diagnose and manage
infectious discases. Jails and prisons do not have access to community health resources
that can be crucial in identifying and managing widespread outbreaks of infectious
diseases. This includes access to testing equipment, laboratories, and medications.

16. Jails and prisons often need to rely on outside facilities (hospitals, emergency
departments) to provide intensive medical care given that the level of care they can
provide in the facility itself is typically relatively limited. During an epidemic, this will
not be possible, as those outside facilities will likely be at or over capacity themselves.

17. Health safety: As an outbreak spreads through jails, prisons, and communities, medical
personnel become sick and do not show up to work, Absenteeism means that facilities
can become dangerously understaffed with healthcare providers. This increases a number
of risks and can dramatically reduce the level of care provided. As health systems inside
facilities are taxed, people with chronic underlying physical and mental health conditions
and serious medical needs may not be able to receive the care they need for these
conditions. As supply chains become disrupted during a global pandemic, the availability
of medicines and food may be limited.

18. Safety and security: As an outbreak spreads through jails, prisons, and communities,
correctional officers and other security personnel become sick and do not show up to

! Active case finding for communicable diseases in prisons, 391 The Lancet 2186 (2018),
https://www.thelancet.com/journals/lancet/article/PI1S0140-6736(18)3125 1 -0/fulltext.
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work. Absenteeism poses substantial safety and security risk to both the people inside
the facilities and the public.

19. These risks have all been borne out during past epidemics of influenza in jails and
prisons. For example, in 2012, the CDC reported an outbreak of influenza in 2 facilities
in Maine, resulting in two inmate deaths.? Subsequent CDC investigation of 995 inmates
and 235 staff members across the 2 facilities discovered insufficient supplies of influenza
vaccine and antiviral drugs for treatment of people who were ill and prophylaxis for
people who were exposed During the HIN1-strain flu outbreak in 2009 (known as the
“swine flu™), jails and prisons experienced a disproportionately high number of cases.”
Even facilities on “quarantine” continued to accept new intakes, rendering the quarantine
incomplete. These scenarios occurred in the “best case” of influenza, a viral infection for
which there was an effective and available vaccine and antiviral medications, unlike
COVID-19, for which there is currently neither,

II1. Profile of COVID-19 as an Infectious Disease®

20. The novel coronavirus, officially known as SARS-CoV-2, causes a disease known as
COVID-19. The virus is thought to pass from person to person primarily through
respiratory droplets (by coughing or sneezing) but may also survive on inanimate
surfaces. People seem to be most able to transmit the virus to others when they are
sickest but it is possible that people can transmit the vitus before they start to show
symptoms or for weeks after their symptoms resolve. In China, where COVID-19
originated, the average infected person passed the virus on to 2-3 other people;
transmission occurted at a distance of 3-6 feet. Not only is the virus very efficient at
being transmitted through droplets, everyone is at risk of infection because our immune
systems have never been exposed to or developed protective responses against this virus.
A vaccine is currently in development but will likely not be able for another year to the
general public. Antiviral medications are currently in testing but not yet FDA-approved,
so only available for compassionate use from the manufacturer. People in prison and jail
will likely have even less access to these novel health strategies as they become available.

2 Influenza Outbreaks at Two Correctional Facilities — Maine, March 2011, Centers for Discase
Control and Prevention (2012),

https://www.cde.gov/mmwr/preview/mmwrhtml/mmo61 13a3.him.

3 David M. Reutter, Swine Flu Widespread in Prisons and Jails, but Deaths are Few, Prison
Legal News (Feb. 15, 2010), https://www.prisonlegalnews.org/mews/2010/feb/1 5/swine-flu-
widespread-in-prisons-and-jails-but-deaths-are-few/.

4 This whole section draws from Brooks J. Global Epidemiology and Prevention of COVID19,
COVID-19 Symposium, Conference on Retroviruses and Opportunistic Infections (CROL),
virtual (March 10, 2020); Coronavirus (COVID-19), Centers for Disease Control,
https://www.cde.gov/coronavirus/2019-ncov/index.html; Brent Gibson, COVID-19
(Coronavirus): What You Need to Know in Corrections, National Commission on Correctional
Health Care (February 28, 2020), https://www.ncche.org/blog/covid-19-coronavirus-what-you-
need-to-know-in-corrections.
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21. Most people (80%) who become infected with COVID-19 will develop a mild upper
respiratory infection but emerging data from China suggests serious illness occurs in up
to 16% of cases, including death.> Serious illness and death is most common among
people with underlying chronic health conditions, like heart disease, lung disease, liver
disease, and diabetes, and older age.® Death in COVID-19 infection is usually due to
pneumonia and sepsis. The emergence of COVID-19 during influenza season means that
people are also at risk from serious illness and death due to influenza, especially when
they have not received the influenza vaccine or the pneumonia vaccine.

22. The care of people who are infected with COVID-19 depends on how seriously they are
il1.7 People with mild symptoms may not require hospitalization but may continue to be
closely monitored at home. People with moderate symptoms may require hospitalization
for supportive care, including intravenous fluids and supplemental oxygen. People with
severe symptoms may require ventilation and intravenous antibiotics. Public health
officials anticipate that hospital settings will likely be overwhelmed and beyond capacity
to provide this type of intensive care as COVID-19 becomes more widespread in
communities.

23. COVID-19 prevention strategies include containment and mitigation. Containment
requires intensive hand washing practices, decontamination and aggressive cleaning of
sutfaces, and identifying and isolating people who are ill or who have had contact with
people who are ill, including the use of personal protective equipment. Jails and prisons
are totally under-resourced to meet the demand for any of these strategies. As infectious
diseases spread in the community, public health demands mitigation strategies, which
involves social distancing and closing other communal spaces (schools, workplaces, etc.)
to protect those most vulnerable to disease. Jails and prisons are unable to adequately
provide social distancing or meet mitigation recommendations as described above.

24. The time to act is now. Data from other settings demonstrate what happens when jails
and prisons are unprepared for COVID-19. News outlets reported that Iran temporarily
released 70,000 prisoners when COVID-19 started to sweep its facilities.®? To date, few
state or federal prison systems have adequate (or any) pandemic preparedness plans in

5 Coronavirus Disease 2019 (COVID-19): Situation Summary, Centers for Disease Control and
Prevention (March 14, 2020), https://www.cdc, sov/coronavirus/2019-ncov/summary.htm].

s Clinical course and risk factors for mortality of adult inpatients with COVID-19 in Wuhan,
China: a retrospective cohort study. The Lancet (published online March 11, 2020),
https://www.thelancet.com/journals/lancet/article/P11S0140-6736(20)30566-3/fulltext

7 Coronavirus Disease 2019 (COVID-19): Interim Clinical Guidance for Management of
Patients with Confirmed Coronavirus Disease, Centers for Disease Control and Prevention
(March 7, 2020), https://www.cdc.gov/coronavirus/2019-ncov/hep/clinical-guidance-
management-patients.html.

8 Jran temporarily releases 70,000 prisoners as coronavirus cases surge, Reuters (March 9,
2020), https://www.reuters.com/article/us-health-coronavirus-iran/iran-temporarily-releases-
70000-prisoners-as-coronavirus-cases-surge-idUSKBN20W1ES.

5
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place.’ Systems are just beginning to screen and isolate people on entry and perhaps
place visitor restrictions, but this is wholly inadequate when staff and vendors can still
come to work sick and potentially transmit the virus to others.

Iv. Risk of COVID-19 in ICE’s NYC-Area Detention Facilities

25. | have reviewed the following materials in making my assessment of the danger of
COVID-19 in the Bergen, Essex, Hudson, and Orange County jails (“ICE’s NYC-area
jails™): (1) a declaration by Marinda van Dalen, a Senior Attorney in the Health Justice
Program at New York Lawyers for the Public Interest (NYLPI); (2) the report Defained
and Denied: Healthcare Access in Immigration Detention, released by NYLPI in 2017;
and (3) the report Ailing Justice: New Jersey, Inadequate Healthcare, Indifference, and
Indefinite Confinement in Immigration Detention, released by Human Rights First in
2018.

26. Based on my review of these materials, my experience working on public health in jails
and prisons, and my review of the relevant literature, it is my professional judgment that
these facilities are dangerously under-equipped and ill-prepared to prevent and manage a
COVID-19 outbreak, which would result in severe harm to detained individuals, jail and
prison staff, and the broader community. The reasons for this conclusion are detailed as
follows.

27. The delays in access to care that already exist in normal circumstances will only become
worse during an outbreak, making it especially difficult for the facilities to contain any
infections and to treat those who are infected.

28. Failure to provide individuals with continuation of the treatment they were receiving in
the community, or even just interruption of treatment, for chronic underlying health
conditions will result in increased risk of morbidity and mortality related to these chronic
conditions.

29. Failure to provide individuals adequate medical care for their underlying chronic health
conditions results in increased risk of COVID-19 infection and increased risk of
infection-related morbidity and mortality if they do become infected.

30. People with underlying chronic mental health conditions need adequate access to
treatment for these conditions throughout their period of detention. Failure to provide
adequate mental health care, as may happen when health systems in jails and prisons are
taxed by COVID-19 outbreaks, may result in poor health outcomes. Moreover, mental
health conditions may be exacerbated by the stress of incarceration during the COVID-19
pandemic, including isolation and lack of visitation.

® | .uke Barr & Christina Carrega, State prisons prepare for coronavirus but federal prisons not
providing significant guidance, sources say, ABC News (March 11, 2020),
https://abcnews.go.com/US/state-prisons-prepare-coronayvirus-federal-prisons-providing-
significant/story?id=69433690.




Case 5:19-cr-40068-HLT-ADM Document 153-3 Filed 03/24/20 Page 8 of 24

31

32.

33.

34.

35.

36.

37.

38.

39.

40,

Case 1:20-cv-01803-AKH Document 42 Filed 03/16/20 Page 7 of 23

Failure to keep accurate and sufficient medical records will make it more difficult for the
facilities to identify vulnerable individuals in order to both monitor their health and
protect them from infection. Inadequate screening and testing procedures in facilities
increase the widespread COVID-19 transmission.

Language barriers will similarly prevent the effective identification of individuals who
are particularly vulnerable or may have symptoms of COVID-19. Similarly, the failure to
provide necessary aids to individuals who have auditory or visual disabilities could also
limit the ability to identify and monitor symptoms of COVID-19.

The commonplace neglect of individuals with acute pain and serious health needs under
ordinary circumstances is also strongly indicative that the facilities will be ill-equipped to
identify, monitor, and treat a COVID-19 epidemic.

The failure of these facilities to adequately manage single individuals in need of
emergency care is a strong sign that they will be seriously ill-equipped and under-
prepared when a number of people will need urgent care simultaneously, as would occur
during a COVID-19 epidemic,

For individuals in these facilities, the experience of an epidemic and the lack of care
while effectively trapped can itself be traumatizing, compounding the trauma of
incarceration.

Conclusion and Recommendations

For the reasons above, it is my professional judgment that individuals placed in ICE’s
NYC-area jails are at a significantly higher risk of infection with COVID-19 as compared
to the population in the community and that they are at a significantly higher risk of harm
if they do become infected. These harms include serious illness (pneumonia and sepsis)
and even death.

Reducing the size of the population in jails and prisons can be crucially important to
reducing the level of risk both for those within those facilities and for the community at
large.

As such, from a public health perspective, it is my strong opinion that individuals who
can safely and appropriately remain in the community not be placed in ICE’s NYC-area
jails at this time. I am also strongly of the opinion that individuals who are already in
those facilities should be evaluated for release.

This is more important still for individuals with preexisting conditions {e.g., heart
disease, chronic lung disease, chronic liver disease, suppressed immune system, diabetes)
or who are over the age of 60. They are in even greater danger in these facilities,
including a meaningfully higher risk of death.

It is my professional opinion that these steps are both necessary and urgent. The horizon
of risk for COVID-19 in these facilities is a matter of days, not weeks. Once a case of
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COVID-19 identified in a facility, it will likely be too late to prevent a widespread
outbreak.

41. Health in jails and prisons is community health. Protecting the health of individuals who
are detained in and work in these facilities is vital to protecting the health of the wider
community.

I declare under penalty of perjury that the foregoing is true and correct.

March 15, 2020 S—7

New Haven, Connecticut Dr. Jaimie Meyer
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Declaration of Dr. Marc Stern

I, Marc Stern, declare as follows:

1. I am a physician, board-specialized in internal medicine, specializing in correctional health
care. I most recently served as the Assistant Secretary for Health Care at the Washington State
Department of Corrections. I also have considerable familiarity with the immigration detention
system. T served for four years as a medical subject matter expert for the Officer of Civil Rights
and Civil Liberties, U.S. Department of Homeland Security, and as a medical subject matter expert
for one year for the California Attorney General’s division responsible for monitoring the
conditions of confinement in Immigration and Customs Enforcement (ICE) detention facilities. I
have also served as a consultant to Human Rights Watch mn their preparation of two reports on
health-related conditions of confinement in ICE detention facilities. In those capacities, I have
visited and examined more than 20 ICE detention facilities and reviewed hundreds of records,
including medical records and detention death reviews of individuals in ICE detention. Attached
as Exhibit A is a copy of my curriculum vitae.

2. COVID-19 is a serious disease and has reached pandemic status. At least 132,758 people
around the world have received confirmed diagnoses of COVID 19 as of March 13, 2020,
including 1,629 people in the United States. At least 4,955 people have died globally as a result of
COVID-19 as of March 13, 2020, including 41 in the United States. These numbers will increase,
perhaps exponentially.

3. COVID-19 is a novel virus. There is no vaccine for COVID-19, and there is no cure for
COVID-19. No one has immunity. The only way to control the virus is to use preventive strategies,
including social distancing.

4. The time course of the disease can be very rapid. Individuals can show the first symptoms
of infection in as little as two days after exposure and their condition can seriously deteriorate in
as little as five days (perhaps sooner) after that.

5. The effects of COVID-19 are very serious, especially for people who are most vulnerable.
Vulnerable people include people over the age of 50, and those of any age with underlying health
problems such as — but not limited to — weakened immune systems, hypertension, diabetes, blood,
lung, kidney, heart, and liver disease, and possibly pregnancy.

6. Vulnerable people who are infected by the COVID-19 virus can experience severe
respiratory illness, as well as damage to other major organs. Treatment for serious cases of
COVID-19 requires significant advanced support, including ventilator assistance for respiration
and intensive care support. An outbreak of COVID-19 could put significant pressure on or exceed
the capacity of local health infrastructure.

7. Detention facilities are congregate environments, i.¢. places where people live and sleep in
close proximity. In such environments, infectious diseases that are transmitted via the air or touch
are more likely to spread. This therefore presents an increased danger for the spread of COVID-




Case 5:19-cr-40068-HLT-ADM Document 153-4 Filed 03/24/20 Page 3 of 4

19 if and when it is introduced into the facility. To the extent that detainees are housed in close
quarters, unable to maintain a six-foot distance from others, and sharing or touching objects used
by others, the risks of spread are greatly, if not exponentially, increased as already evidenced by
spread of COVID-19 in another congregate environment: nursing homes and cruise ships.

8. Social distancing in ways that are recommended by public health officials can be difficult,
if not impossible in detention facilities, placing people at risk, especially when the number of
detainees is high.

9. For detainees who are at high risk of serious illness or death should they contract the
COVID-19 virus, release from detention is a critically important way to meaningfully mitigate that
risk. Additionally, the release of detainees who present a low risk of harm to the community is also
an imporiant mitigation strategy as it reduces the total number of detainees in a facility. Combined,
this has a number of valuable effects on public health and public safety: it allows for greater social
distancing, which reduces the chance of spread if virus is introduced; it allows easier provision of
preventive measures such as soap for handwashing, cleaning supplies for surfaces, frequent
laundering and showers, etc.; and it helps prevent overloading the work of detention staff such that
they can continue to ensure the safety of detainees.

10.  The release of detainees, especially those with increased health-related vulnerability, also
supports the broader community because carceral and detention settings, regardless of the level of
government authorities that oversee them, are integral parts of the community’s public health
mfrastructure. Reducing the spread and severity of mfection i a Federal immigration detention
center slows, if not reduces, the number of people who will become ill enough to require
hospitalization, which in turn reduces the health and economic burden to the local community at
large.

11.  As a correctional public health expert, I recommend release of eligible individuals from
detention, with priority given to the elderly and those with underlying medical conditions most
vulnerable to serious illness or death if infected with COVID-19.

12.  Conditions related to COVID-19 are changing rapidly and may change between the time [
execute this Declaration and when this matter appears before the Court. One of the most worrisome
changes would be confirmation of a case of COVID-19 within the detention center, either among
staff or detainees. In the event of this occurring, and eligible detainees being quarantined or
isclated due to possible exposure to the virus, I recommend that the detainee(s) be tested for the
virus if testing is available. Armed with the results of that test if it 1s available, or in the absence
of other instructions from the health authority of the municipality to which they will be returning
or the Washington State public health authority, those who can easily return to a home without
exposure to the public, should be released to that home for continued quarantine or 1solation for
the appropriate time period. All others can be released to appropriate housing as directed or
arranged in coordination with the relevant health authority.

13. T have reviewed Plaintiffs’ complaint and on the basis of the claims presented, conclude
that Plaintiffs have underlying medical conditions that increase the risk of serious illness or death
if exposed to COVID-19. Due to the risks caused by the congregate environment in immigration
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detention, compounded by the marked increase in risk conferred by their underlying medical
conditions, I recommend their release.

Pursuant to 28 U.S.C. 1746, I declare under penaity of perjury that the foregoing is true and correct.

Executed this  15th  day in March, 2020 in Tumwater, Washington.

S THE

]51'. Marc Stern
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Declaration of Robert B. Greifinger, MD

I, Robert B. Greifinger, declare as follows:

1.

I am a physician who has worked in health care for prisoners for more than 30 years. I
have managed the medical care for inmates in the custody of New York City (Rikers
Island) and the New York State prison system. I have authored more than 80 scholarly
publications, many of which are about public health and communicable disease. I am the
editor of Public Health Behind Bars: from Prisons to Communities, a book published by
Springer (a second edition is due to be published in early 2021); and co-author of a
scholarly paper on outbreak control in correctional facilities.!

I have been an independent consultant on prison and jail health care since 1995. My
clients have included the U.S. Department of Justice, Division of Civil Rights (for 23
years) and the U.S. Department of Homeland Security, Section for Civil Rights and Civil
Liberties (for six years). I am familiar with immigration detention centers, having toured
and evaluated the medical care in approximately 20 immigration detention centers, out of
the several hundred correctional facilities I have visited during my career. I currently
monitor the medical care in three large county jails for Federal Courts. My resume is
attached as Exhibit A.

COVID-19 is a coronavirus disease that has reached pandemic status. As of today,
according to the World Health Organization, more than 132,000 people have been
diagnosed with COVID-19 around the world and 4,947 have died.? In the United States,
about 1,700 people have been diagnosed and 41 people have died thus far.? These
numbers are likely an underestimate, due to the lack of availability of testing.

COVID-19 is a serious disease, ranging from no symptoms or mild ones for people at low
risk, to respiratory failure and death in older patients and patients with chronic underlying
conditions. There is no vaccine to prevent COVID-19. There is no known cure or anti-
viral treatment for COVID-19 at this time. The only way to mitigate COVID-19 is to use
scrupulous hand hygiene and social distancing.

People in the high-risk category for COVID-19, i.c., the elderly or those with underlying
disease, are likely to suffer serious illness and death. According to preliminary data from
China, 20% of people in high risk categories who contract COVID-19 have died.

! Parvez FM, Lobato MN, Greifinger RB. Tuberculosis Control: Lessons for Qutbreak Preparedness in Correctional
Facilities. Journal of Correctional Health Care OnlineFirst, published on May 12, 2010 as
doi:10.1177/1078345810367593.

2 See hittns://experience.arcgis.com/experience/685d0ace521648f8a5hecece 1b9125¢d, aceessed March 13, 2020.

3 See hitps//www.nytimes.com/interactive/2020/us/coronavirus-us-cases. html ?searchResultPosition=1, accessed
March 13, 2020.
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10.

I1.

2.

13.

Those who do not die have prolonged serious illness, for the most part requiring
expensive hospital care, including ventilators that will likely be in very short supply.

The Centers for Disease Control and Prevention (CDC) has identified underlying medical
conditions that may increase the risk of serious COVID-19 for individuals of any age:
blood disorders, chronic kidney or liver disease, compromised immune system, endocrine
disorders, including diabetes, metabolic disorders, heart and lung disease, neurological
and neurologic and neurodevelopmental conditions, and current or recent pregnancy.

Social distancing and hand hygiene are the only known ways to prevent the rapid spread
of COVID-19. For that reason, public health officials have recommended extraordinary
measures to combat the spread of COVID-19. Schools, courts, collegiate and professional
sports, theater and other congregate settings have been closed as part of risk mitigation
strategy. Al least one nursing home in the Seattle area has had cases of COVID-19 and
has been quarantined.

The Seattle metropolitan area, hit hard by COVID, is the epicenter of the largest national
outbreak at this time. Therefore, it is highly likely, and perhaps inevitable, that COVID-
19 will reach the immigration detention facility in Tacoma, Washington. Immigration
cowrts and the ICE field office in Seattle have already closed this month due to staff
exposure to COVID-19.

The conditions of immigration detention facilities pose a heightened public health risk to
the spread of COVID-19, even greater than other non-carceral institutions,

Immigration detention facilities are enclosed environments, much like the cruise ships
that were the site of the largest concentrated outbreaks of COVID-19. Immigration
detention facilities have even greater risk of infectious spread because of conditions of
crowding, the proportion of vulnerable people detained, and often scant medical care
resources. People live in close quarters and cannot achieve the “social distancing” needed
to effectively prevent the spread of COVID-19. Toilets, sinks, and showers are shared,
without disinfection between use. Food preparation and food service is communal, with
little opportunity for surface disinfection. Staff arrive and leave on a shift basis; there is
little to no ability to adequately screen staff for new, asymptomatic infection.

Many immigration detention facilities lack adequate medical care infrastructure to
address the spread of infectious disease and treatment of high-risk people in detention. As
examples, immigration detention facilities often use practical nurses who practice beyond
the scope of their licenses; have part-time physicians who have limited availability to be
on-site; and facilities with no formal linkages with local health departments or hospitals.

The only viable public health strategy available is risk mitigation. Even with the best-laid
plans to address the spread of COVID-19 in detention facilities, the release of high-risk
individuals is a key part of a risk mitigation strategy. In my opinion, the public health
recommendation is to release high-risk people from detention, given the heightened risks
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to their health and safety, especially given the lack of a viable vaccine for prevention or
effective treatment at this stage.

14. To the extent that vulnerable detainees have had exposure to known cases with
laboratory-confirmed infection with the virus that causes COVID-19, they should be
tested immediately in concert with the local health department. Those who test negative
should be released.

15. This release cohort can be separated into two groups. Group 1 could be released to home
quarantine for 14 days, assuming they can be picked up from NWDC by their families or
sponsors. Group 2 comprises those who cannot be easily transported to their homes by
their families or sponsors. Group 2 could be released to a housing venue for 14 days,
determined in concert with the Pierce County or Washington State Departiment of Health.

Pursuant to 28 U.S.C. 1746, | declare under penalty of perjury that the foregoing is true and
correct.

Executed this [/4th day m March, 2020 in New York City, New York.
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Robert B. Greifinger, M.D.




