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UNITED STATES DISTRICT COURT  
DISTRICT OF KANSAS 

(Topeka Docket) 

 

 

 

                 

UNITED STATES OF AMERICA, 

 

 

 

        PLAINTIFF,  

 

 

                                                    

vs.  

 

CASE NO. 19-40068-03-HTL 

 

MICHAEL CALVERT,   

 

 

          DEFENDANT.   

 

 

 

 

 

REPLY TO GOVERNMENT’S RESPONSE TO DEFENDANT’S MOTION FOR 

TEMPORARY RELEASE   

 

 

 

 Michael Calvert, by and through Thomas H. Johnson of Petefish, Immel, 

Hird, Johnson, Leibold & Sloan, L.L.P., replies to the government’s response to 

his  motion for temporary release.   

Mr. Calvert has moved the court for temporary release pursuant to 18 USC 

3142(i) for the compelling reason that he should be temporarily released from 

custody under conditions of release because of the increased risk to his health 

caused by the Covid-19 pandemic. Mr. Calvert has sickle cell disease and the risk 

of infection while incarcerated at CoreCivic under current circumstances puts him 
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at a higher risk of adverse health due to his underlying condition than a healthy 

person with no underlying medical pathology. The risk is higher for two reasons. 

First, as indicated, he has sickle cell disease. The Center for Disease Control and 

Prevention (“CDC”) has advised that certain medical conditions increase the risk 

of serious Covid-19 infection for people of any age with the following medical 

conditions: lung disease, heart disease, diabetes, or immunocompromised (such as 

cancer, HIV, autoimmune diseases), blood disorders (including sickle cell 

disease), chronic liver or kidney disease, inherited metabolic disorders, stroke, 

developmental delay, or pregnancy. See Declaration of Dr. Jonathan Louis Gates, 

M.D, attached hereto, as Attachment 1 at 1, ¶ 3.   

Second, he is at a higher risk of infection because he is incarcerated in a 

facility that is not testing inmates for the infection. See Affidavit of Danielle C. 

Ompad, PhD, regarding SARS-CoV-2 (otherwise known as COVID-19 in 

correctional settings), attached hereto as Attachment 2,  at ¶ 6 & 7 (the risk of 

transmission in a correctional setting is high.); see also United States v. Dante 

Stephens, 15-cr-95-AJN, Docket Entry 2798 (S.D.N.Y. March 18, 2020 (Opinion 

and Order)(“A comprehensive view of the danger the Defendant poses to the 

community requires considering all factors—including this one (Covid-19)—on a 

case-by-case basis—(citing e.g., United States v. Raihan, No. 20-cr-68 (BMC 

(JO), Dkt. No. 20 at 10:12-19 (E.D. N. Y. Mar. 12, 2020) (deciding to continue a 

criminal defendant on pretrial release rather than order him remanded to the 

Metropolitan Detention Center due, in part, to Magistrate Judge’s recognition of 
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the fact that ‘[t]he more people we crowd into that facility, the more we are 

increasing the risk to the community’”). The danger to the community is real but it 

also extends to the inmates as well, as people, inmates, lawyers, employees and so 

forth move in and out of the prison facilities on a daily basis. Inmates with 

underlying medical conditions that expose them to serious adverse health 

consequences if infected, like Mr. Calvert, are at a higher risk than an otherwise 

health inmate.  

It is well-known that conditions of pretrial detention are ideal for the 

transmission of the disease.1  Inmates move in and out of jails and prisons 

including Federal pretrial detention and the BOP from all over the United States 

and the world. The people who work at the detention facilities have contact with 

the inmates in the facilities, as well as families, friends and others outside of the 

detention facility, and come from the facilities without any screening, much less 

testing. Additionally, incarcerated people tend to have poorer health than the 

general population due to drug addiction and other chronic conditions, defined as 

cancer, high blood pressure, stroke-related problems, diabetes, heart-related 

problems, kidney-related problems, arthritis, asthma, and /or cirrhosis of the liver. 

Twenty one percent of state and federal prisons and 14% of jail inmates have had 

tuberculosis, hepatitis B or C, or sexually transmitted infections, excluding HIV or 

AIDS. Attachment 2 at ¶¶ 6 and 7.  

                                                 
1 Joseph A. Bick, Infection Control in Jails and Prisons, 45 Clinical Infectious Diseases 1047 (Oct. 2007), 

https://doj.org/10.1086/521910  
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Medical care is limited in and out of the Federal Bureau of Prisons (BOP), 

including CoreCivic.2  See Attachment 2 at ¶ 8. According to health experts, 

inmates “are at a special risk of infection, given their living situations,” and are 

less able to keep themselves safe, which makes controlling infections difficult.3   

For Mr. Calvert to be granted release, he must provide the court with a 

compelling reason. 18 U.S.C. 3142(i). Mr. Calvert is not making a motion for 

temporary release based on the need to prepare his defense, but rather for the 

compelling reason that the Covid-19 pandemic, his underlying medical condition, 

and his incarceration put him at a higher risk than a healthy inmate with no 

underlying medical condition of contracting the infection and suffering negative 

long-term health consequences.   

The government argues that the risk of Covid-19 infection is not a 

compelling reason to request temporary release. The Bail Reform Act does not 

define what a compelling reason is. The government cites Black’s Law definition 

of compelling as “irreparable harm” and/or or Webster’s definition as “forceful, 

demanding attention and convincing” and claims that “[t]he necessity of 

temporary release is not analyzed in a vacuum” before citing a series of cases 

dealing with temporary release in order to prepare a defense. Response at 6. None 

of these cases is on point. As stated above, Mr. Calvert does not argue for 

                                                 
2 Laura M. Maruschak et al., U.S. Dep’t Just.,Bureau of Just. Stat., Medical Problems of State and Federal 

Prisoners and Jail Inmates, 2011-12 (rev. Oct. 2016.  
3 Letter, Achieving a Fair and Effective COVID-19 Response: an Open Letter to Vice-President Mike 

Pence, and Other Federal, State and Local Leaders from Public Health and Legal Experts in the United 

States (March 2, 2020), https://law.yale.edu/sites/default/files/area/center/ghjp/documents/final_covid-

19_letter_from_public_health_and_Legal_experts.pdf. 
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temporary release in order to prepare a defense. Mr. Calvert contends that his 

reason for temporary release, namely to preserve his health from serous negative 

health consequences, is compelling under both definitions provided by the 

government; it is both forceful and, if not granted, will likely subject him to 

irreparable harm and even death, if infected. In United States v. Dante, supra, the 

court held that “the unprecedented and extraordinarily dangerous nature of  the 

COVID-19 pandemic has become apparent” and “necessitate[s] a reconsideration 

of the Defendant’s bail conditions “ under both 18 U.S.C. 3142(f)(2)(B) and 

3142(i).  

The district court has the authority to decide whether reason is compelling.  

18 U.S.C. § 3142(i); see United States v. Jones, 979 F.2d 804, 806 (10th Cir. 1992) 

(deciding whether circumstances are exceptional under § 3145(c)). In deciding the 

meaning of an “exceptional” circumstance under 18 U.S.C. § 3145(c), the court, in 

United States v., Wages, 271 Fed. Appx. 726, 727 (10th Cir. 2008), used Webster’s 

Third New Int’l Dictionary (Unabridged) 791 (G. & C Merriam Co. 1976). There 

is no reason not to use Webster’s definition of compelling, as “forceful and 

“demanding attention, convincing” here in the determination of Mr. Calvert’s 

request for temporary release. The Covid-19 pandemic and the health 

consequences for communities and inmate populations is forceful and demanding 

of our immediate attention.  

In a more analogous case, the government cites United States v. Scarpa, 

815 F. Supp. 88 (E.D.N.Y. 1993). Id. Mr. Scarpa was arrested and charged with 
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conspiracy to commit murder and for using a firearm in connection with a violent 

crime. At his detention hearing, the magistrate judge determined that he was a 

danger to the community based on the charges and the evidence proffered against 

him. Nevertheless, he was granted Mr. Scarpa pretrial release (not temporary 

release) to a community hospital because he had HIV and had been shot in the 

face. Id. at 89-90. The court presumed his HIV would inevitable devolve into 

AIDS and he would die, likely before trial. Id. The court also found that detaining 

Mr. Scarpa in MCC would expose him to “an unacceptably high risk of infection 

and death on a daily basis.” Id. The court found conditions were available that 

“would reasonably assure the appearance of the defendant and the safety of the 

community.” Id. at 89.  In the context of temporary release, Mr. Scarpa’s situation 

is compelling given his health. He was infected with HIV. Detaining him in MCC 

would expose him to an unacceptably high risk of infection and death on a daily 

basis.  

Mr. Calvert faces a similar, unacceptably high risk on a daily basis of 

contracting a Covid-19 infection that would result in adverse health consequences 

including death because of his underlying sickle cell disease.  He requests   

temporary release, despite the court’s finding at his detention hearing that he 

should be detained, until the pandemic Covid-19 virus is under control —i.e., a 

medical determination that his risk of infection at CoreCivic is minimal because 

CoreCivic has tested inmates and personnel at CoreCivic for the virus and no one 

has tested positive for the virus. Mr. Calvert’s chances of not being infected 
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increase if he is temporarily released. This is not speculation. One has to look no 

farther than the infection rate of the passengers on the quarantined cruise ships and 

the people confined in Washington nursing home where infection rates were much 

higher than the infection rates of people not confined on the ships or in the nursing 

home or like detainees at CoreCivic or other detention centers. 4  The cruise ships 

and the nursing home are situations similar to prisons where once the infection is 

detected it quickly spreads to others in close proximity who are unable to distance 

themselves. Unlike the Scarpa Court’s assumption that death for Mr. Scarpa was 

inevitable, death for Mr. Calvert is avoidable if he is protected from the infection 

by temporarily releasing him from confinement.   

The government opposes Mr. Calvert’s request for temporary release for 

several reasons argued in its Response. (i) Mr. Calvert has been detained and 

temporary release is inconsistent with prior rulings of detention; (ii) Mr. Calvert 

requests temporary release for an indefinite period of time; (iii) there are no 

confirmed cases of Covid-19 at CoreCivic; and (iv) Mr. Calvert is safer at CoreCivic 

than if he were temporarily released.  

(i) There is nothing in the Bail Reform Act that would prohibit temporary 

release for a person who has been ordered detained; provided the person seeking 

temporary release provides a compelling reason for the release. 18 U.S.C. 3142(i). 

Indeed, the concept of temporary release presumes prior detention under the 

                                                 
4 https://time.com/5781629/japan-cruise-ship-quarantine/ 
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statute—i.e., the detained defendant has been found to be a flight risk and/or a 

danger to himself or others.  

Mr. Calvert’s reason for requesting temporary release is compelling. He 

suffers from sickle cell disease—an inherited red blood cell disorder in which host 

cannot produce enough healthy red blood cells to carry oxygen throughout the 

body. The CDC has indicated that people who have sickle cell disease are at a 

heightened risk of infection and negative long-lasting health consequences from 

Covid-19.  There is no cure for the sickle cell disease. And no known cure for the 

Covid-19 virus at this time. One of the consequences of Sickle cell disease is a 

weakened immune system through a damaged spleen--the organ that filters blood 

and acts as part of the body’s immune system. People who suffer from sickle cell 

disease are at a greater risk of infection, including life-threatening infections such 

as pneumonia.5   Covid-19 affects a person’s lungs and can cause pneumonia.6  

In Wuhan, China, Covid-19 when first detected and reported to the World 

Health Organization (WHO) in December of 2019 was diagnosed as pneumonia of 

unknown causes.  The outbreak was declared a Public Health Emergency of 

international concern on January 30, 2020. A little over a month later, the WHO 

declared Covid-19 a global pandemic. Every region of the world and most 

countries have now reported confirmed Covid-19 cases. Confirmed Covid-19 

                                                 
5 https://www.mayoclinic.org/diseases-conditions/sickle-cell-anemia/symptoms-causes/syc-20355876 
6 https://www.theguardian.com/world/2020/mar/20/coronavirus-what-happens-to-peoples-lungs-when-

they-get-covid-19 
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cases have been reported in all 50 states, including Kansas and Leavenworth 

County where CoreCivic is located. Predictions are that the virus will infect half of 

the global population.7 Covid-19 is a health emergency of the highest order.  

There are no reported cases of Covid-19 at CoreCivic to date. But Chinese 

officials confirmed that the virus spread rapidly in jails. 8 Introduction of the virus 

in jails could be from visitors, jail staff, attorneys, and/or newly incarcerated 

persons. The person will likely be asymptomatic and the first Covid-19 case will 

likely not be detected until that person has shown symptoms.  This means that the 

person could be in the jail transmitting the infection from 2 to 14 days without 

knowing it. The opportunities for transmission are many.  There is no ability for 

inmates to engage in social distancing, or self-isolation. Cell size is small; inmates 

live in close contact with each other. Attachment 2 at ¶ 9. Mr. Calvert shares a 

room with 7 other inmates, and there are 60 people in his pod. Meals are served in 

community, cafeteria style settings. Toilets are shared by multiple inmates, and the 

cleaning of surfaces is infrequent.  Jails and prisons are not prepared for a Covid-

19 outbreak.9  An outbreak of Covid-19 in prisons could literally end in the death 

of many inmates, including Mr. Calvert. Id.    

                                                 
7 https://www.cnbc.com/2020/03/18/coronavirus-will-infect-half-the-global-population-eiu-predicts.html 

 
8 Rhea Mahbubani, Chinese Jails Have Become Hotbeds of Coronavirus As More Than 500 Cases Have 

Erupted, Prompting Ouster of Several Officials, Bus. Insider (Feb 21, 2020), 

https://www.businessinsider.com/500-coronavirus-cases-reported-in-jails-in-china-2020-2. 

 
9 https://www.vox.com/policy-and-politics/2020/3/17/21181515/coronavirus-covid-19-jails-prisons-mass-

incarceration 
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(ii) The government argues that Mr. Calvert requests temporary release 

for an indeterminate period of time and the release is not temporary. Mr. Calvert 

requests temporary release for the time it takes CoreCivic to test the inmate 

population and its personnel in order to determine whether anyone is infected, and 

if so, for those people to be removed, in order to reduce the risk of infection in the 

facility. The period of time he is released is not within his control, but it is not 

indefinite, unless the government fails to act and take measures to protect the 

inmate population from the infection. The court could order a more specific period 

of time, e.g., two months or until the rate of infection has peaked and the number 

of new cases begins to fall and there are no cases of Covid-19 at CoreCivic.   

The government argues that the U.S. Marshal and CoreCivic personnel are 

managing the Covid-19 risk at the Leavenworth detention center. As proof of that, 

the court is told to look at the facility’s statement on Covid-19 safety. Response at 

4, n. 3. The statement indicates that medical staff participate in the inmate intake 

process to identify those that are deemed at high-risk of being infected, but no 

guidelines as to how these determinations are made is provided. Mr. Calvert is 

deemed high risk by CDC, but not steps have been taken with respect to protecting 

him. CoreCivic’s statement instructs employees to wash hands, not cough or 

sneeze on anyone, and not to touch your face. The government indicates that 

CoreCivic is working with state and local agencies to administer test. Upon 

information and belief, the medical staff consists of a nurse, and no Covid-19 tests 

are being performed on those detained at CoreCivic.  
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Related to the issue of infected person is the medical ability to deal with the 

disease. We know that the health infrastructure in many areas of the United States 

is under pressure from the spread of the virus and there is concern that if the 

infection curve is not flatten, the health infrastructure will be insufficient to help 

all those who need attention. There are now many cases in Kansas and Missouri. 

Johnson County has experienced community spread, meaning that some people 

who have been infected don’t know how, from whom, or what they got the 

disease—Covid-19 virus can remain infectious for up to 24 hours on cardboard, 

and the virus that causes Covid-19 can remain for several hours to several days on 

other surfaces and aerosols.10  

Covid-19 is typically spread person to person between people in close 

contact with each other through respiratory droplets produced when an infected 

person coughs or sneeze. People can have the virus and be contagious without 

showing symptoms.11 Attachment 2 at ¶ 9 b. Until and unless the CoreCivic 

population is tested, there is no assurance that the population is not already 

infected. The longer it takes to test inmates, the worse the situation will be. The 

federal government has been slow in producing tests, and testing is not yet widely 

available.12 

                                                 
10 https://www.sciencedaily.com/releases/2020/03/200320192755.htm 
11 https://www.cdc.gov/coronavirus/2019-ncov/prepare/transmission.html  

https://www.nature.com/articles/d41586-020-00822-x 
12 https://www.theverge.com/2020/3/17/21184015/coronavirus-testing-pcr-diagnostic-point-of-care-cdc-

techonology    
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(iii) The government argues that no cases have been reported at 

CoreCivic. But this doesn’t mean that the infection is not already in the facility or 

soon to arrive. Mr. Calvert’s temporary release is intended to be a preventative 

measure. Leavenworth County, however, has two reported cases. Inmates come 

from other parts of the United States where cases have been reported. Guards and 

other employees of CoreCivic live in Leavenworth County and go in and out of 

the facility daily. These people have contact with their families, friends and others. 

Infection at CoreCivic would appear to be unavoidable unless more measures are 

taken and testing is done and continued to keep infected people out of the 

facility.13  

Once testing begins on a larger scale, the numbers of reported cases will 

grow and likely confirm a problem at CoreCivic.14  We know that Covid-19 

spreads quickly in closed spaces—cruise ships, nursing homes—jails and prisons 

are such places. Other jails have begun to release inmates, precisely for this health 

reason.15  The government’s argument that there are no reported cases of Covid-19 

at CoreCivic is unavailing as a rationale for denying Mr. Calvert temporary 

release, as a reported case would mean that the virus is already at the facility and 

likely would have infected many other inmates, Mr. Calvert among them. The 

rational for temporary release is to reduce his risk of infection to keep him safe 

                                                 
13 https://www.statnews.com/2020/03/10/simple-math-alarming-answers-covid-19/ 
14 https://www.cnbc.com/2020/03/19/coronavirus-live-updates.html    
15  https://www.bbc.com/news/world-us-canada-51947802   The Shawnee County Jail has recently given 

many inmates OR bonds to get them out of the jail for health reasons. This was reported to me by a client 

who recently was given such a bond.   
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from the likely serious negative health consequences that will result due to his 

sickle cell disease if infected.     

(iv)  The government further argues that since there are no reported cases at 

CoreCivic, it is actually safer for Mr. Calvert to be detained at CoreCivic than on 

release.   This argument has no merit, and the government cites no scientific 

authority to support the argument. Mr. Calvert is in a much better position to 

practice social distancing if he has some control over his living environment than 

if housed in a crowded correctional facility where all inmates are exposed to a 

higher risk of infection.  

Mr. Calvert has been at CCA since the end of August 2019 without 

incident. His criminal record contains no felony convictions and the only charged 

felony is this case. He has two convictions of misdemeanor marijuana possession.  

Here, he is charged with a conspiracy to distribute controlled substances resulting 

in death. The only evidence of heroin distribution against him appears to be three 

controlled buys occurring in December 2017 and February 2018, where he is 

alleged to have sold heroin with a detectable amount of fentanyl to a government 

CI. There is no evidence that Mr. Calvert was the person who mixed/cut the drugs 

with substances like fentanyl or evidence that the amount of fentanyl in the heroin 

he has alleged to have sold was toxic and would have resulted in death.  He has 

not been convicted of a crime of violence; nor has he fled from authorities. Indeed, 

when he learned that the current case, which was initially charged as a state case in 

Riley County, Kansas, he turned himself in.  Mr. Calvert is a good risk for the 
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court on temporary release, and the court can fashion conditions of temporary 

release to assure that returns to custody, including GPS monitoring and/or house 

arrest.   

For the reasons given above, Mr. Calvert respectfully asks the court to 

approve his request for temporary release.     

      Respectfully submitted, 

      /s/ Thomas H. Johnson #13688 

PETEFISH, IMMEL, HIRD, 

JOHNSON, LEIBOLD & SLOAN LLP 

842 Louisiana 

      Lawrence, Kansas 66044 

      Phone: (785) 843-0450 

      Fax:     (785) 843-0407 

      Email: tjohnson@petefishlaw.com 

      Attorney for Michael Calvert  

      

 

CERTIFICATE OF SERVICE 

 

I hereby certify that on the 20th day of March 2020, I electronically filed the 

foregoing reply to the government’s response to our motion for temporary release 

from custody with the clerk using the CM/ECF system, which will notify all 

attorneys of record. 

     /s/ Thomas H. Johnson       
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