
  

 



"methamphetamine" refers to a mixture or substance containing a detectable amount of 
methamphetamine. The Sentencing Guidelines use the terms "methamphetamine 
(actual)' or "ice" to refer to purer forms of methamphetamine carrying higher sentencing 
ranges.  

Under the advisory Sentencing Guidelines "ice" means a mixture or substance 
containing d-methamphetamine hydrochloride of at least 80% purity. Under the 
Guidelines in effect for offenses occurring after November 1, 1997, it takes five times as 
much methamphetamine mixture to reach the equivalent level as applied to 
methamphetamine (actual). Pursuant to Note (B) to the drug quantity table, the term 
"methamphetamine (actual) refers to the weight of the  
controlled substance contain within the mixture of substance. For example, a 
mixture weighing 10 grams containing methamphetamphine of 50% purity contains 
5 grams of  
methamphetamine (actual). In the case of a mixture or substance containing 
methamphetamine, the Guidelines are calculated on the entire weight of the mixture 
or substance, or the weight of the methamphetamine (actual), whichever is greater.  

Similarly, the 2006 Edition of the Sentencing Guidelines Manual, 82D1.1 1 (d), the 
Ephedrine, Pseudoephedrine and Phenylproanolamine Quantity Table 
(Methamphetamine and Amphetamine Precursor Chemicals), and the 52D1.1 1 (e), the 
Chemical Quantity Table (All Other Precursor Chemicals), set forth specific offense 
levels for the possession of methamphetamine precursor chemicals. 52D1.11 sets  
forth offense levels for the possession of flasks and other hardware and chemicals 
used in the manufacture of methamphetamine.  

In addition, 52D1.1 1 (b)(2)(A) provides for an increase of offense level based upon the 
Specific Offense Characteristic of "unlawful discharge, emission, or release into the 
environment of a hazardous or toxic substance," which in recent years is cited in 
presentence reports with increasing frequency.  

Determining the purity of methamphetamine is a critical aspect of an effective case 
evaluation. It may be necessary to hire your own expert to perform independent tests. In 
all methamphetamine manufacturing cases one must scrutinize the methodology used by 
the police laboratory to determine the purity of methamphetamine involved.  
Amendment 484 to the Sentencing Guidelines, effective November 1,  
1993 changed the definition of "mixture and substance" to used in the Sentencing 
Guidelines to clarify that "mixture of substance does not include materials which must be 
separated from the controlled substance before the controlled substance can be consumed. 
Examples of such materials include ...waste water from an illicit laboratory used to 
manufacture a controlled substance." Some circuits have rejected imposing a sentence 
based on waste or sludge left over from a laboratory which has only trace amounts of 
controlled substances. United States v. Deninno, 29 F.3d 572,579 (loth Cir.  



1994);United States v. Richards, 87 F.3d 1 152 (loth Cir. 1996). In short, it is important 
to determine, in your jurisdiction, whether waste water or sludge counts in determining 
the guideline range, and its effect on the advisory Guidelines.  

In the circumstance of a potential laboratory which lacks certain chemicals or hardware 
necessary to produce methamphetamine. Application Note 12, to 52Dl. 1 of the advisory 
Guidelines states that " ...where there is no drug seizure or the amount seized does not 
reflect the scale of the offense, the Courts shall approximate the quantity of the controlled 
substance. In making this determination, the court may consider.. .the size and capability 
of any laboratory involved." Courts have allowed speculation in making this 
determination,and have considered other factors, including the manufacturing capabilities 
of a defendant. United States v. Smallwood, 920 F.2d 1231, 1236 (5" Cir. 1991).  

In order to effectively evaluate a given methamphetamine manufacturing case, a 
defendant's criminal history must be carefully assessed to determine a defendant's 
exposure under the Guidelines, and whether a client is subject to 94Bl. 1 Career 
Offender provisions of the Guidelines.  

In conclusion, the use of experts and/or meticulous investigation of druglchemical 
quantities will assist in the evaluation of methamphetamine manufacturing cases, and in 
plea negotiations in our efforts to protect clients against offense level increases based 
upon  
5 1B1.3(a)(2) Relevant Conduct, and unfairly high sentences.  

IN THE UNITED STATES DISTRICT COURT FOR 

THE DISTRICT OF NEW MEXICO UNITED 

STATES OF AMERICA, Plaintiff,  

VS. Crim. No. 99-BB  

Defendant. MOTION TO SUPPRESS STATEMENTS AND PHYSICAL 

EVIDENCE COMES NOW Defendant, XXXXXXX, by and through his attorney, 

Kenneth A. Gleria, and under Forth Amendment of the United States 

Constitution, hereby moves the Court to suppress all statements obtained and 

physical evidence seized in this case and intended by the Government for 

introduction into evidence at trial, and as grounds therefore states as follows:  

STATEMENT OF FACTS  



1. On January 12, 1999 at approximately 6:00 PM APD Officers were dispatched in reference to a 

complaint fi-om a neighbor reporting a "strong chemical odor" which was present for "the past several 

weeks" coming from Defendant's residence at XXX Ortiz NE, in  

Albuquerque, New Mexico. APD Detective Brian Sallee was called to the scene, and also 

detected an odor consistent with that of a methamphetamine lab.  

2. Detective Sallee and APD Officers immediately began to "secure the perimeter" of the residence, and 

at 6:09PM Detective Sallee and APD Officers attempted to make entry by  

knocking on the front and back doors of the residence with their flashlights, and announcing 

themselves as police.  

3. In response to the knocking, Defendant's girlfriend, XXXXXX, opened the door  

at the rear of the residence. Officers asked permission to enter. XXXXXX walked away from the door and 

back into the house, without granting Officers permission to enter.  

4. Detective Sallee and the Officers proceeded to enter the residence, and stopped Ms. Munos in the 

kitchen. Defendant, XXXXXXX, also entered the kitchen. XXXXXX told Detective Sallee and Officers to 

"leave his house" and stated that they needed a search warrant to  

enter. Both XXXXXX and XXXXXXX were then taken into custody and the house was secured  

for a warrant. At 10:35 PM on January 12, 1999, Detective Sallee obtained a search warrant for the 

"premises" at XXX Ortiz NE.  

5. APD Officer McCutcheon later advised Det. Sallee that there was a detached  

wooden shed in the backyard of the residence, which emitted a chemical odor. Det. Sallee directed Officer 

McCutcheon to attempt to enter the shed. Officer McCutcheon located a key  

and entered the shed. Thereafter, Det. Sallee looked into the shed, where glassware and  

chemicals were found consistent with a methamphetamine lab. A second search warrant was subsequently 

obtained for the shed at 1 :50 PM on January 13, 1999. The Criminal Complaint against XXXXXXXXXis sign 

by Special Agent Jenifer M. Sparks of the Federal Bureau of Investigation.  



6. XXXXXX is charged in a three count indictment with Conspiracy; Manufacture;  

and Possession with intent to Distribute 50 grams and more of a mixture or substance containing 

methamphetamine, all in violation of 21 U.S.C §841(a)(l) and §841(b)(l)(B), and 18 U.S.C $2.  

XXXXXXX seeks to suppress the introduction of all physical evidence and statements as having been obtained 

in violation of his rights under the Forth Amendment of the United States Constitution.  
ARGUMENT  

1.  Government Agents lacked exigent circumstances to enter Mr. Garcia's 
residence, in violation of his rights under the Fourth Amendment of the United 
States Constitution.  

The Government's warrantless and unconsented entry into XXXXXXXX's residence requires 

both probable cause and exigent circumstances to be legally valid. United States v. Hidalgo, 747 F. 

Supp. 818 (D. Mass. 1990). The reasonable belief by Government agents that  

probable cause exists, does not excuse the constitutional 
precondition of obtaining a warrant prior to entry of a 
private residence. Exigent circumstances as defined by 
United States v. Baldacchino, 762 F.2d 170, 176 ( lSt 
Cir. 1985) exists in emergency situations and include: 
....gravity of the underlying offense; whether delay 
poses a threat to police or public safety; the likelihood 
that the suspect will escape if not quickly apprehended, 
and whether there is a great likelihood that evidence 
will be destroyed If arrest is delayed until a warrant can 
be obtained. Id.at 176.  

In the present case, none of the above mentioned circumstances existed at XXX Ortiz NE on 

January 12, 1999. Officers, including Detective Sallee, arrived at the scene, smelled a chemical odor, 

and proceeded with an illegal entry into XXXXXX's residence. Detective Sallee did not seek a warrant 

until chemical substances within the residence had been located, and XXXXXX and XXXXX had been 

taken into custody.  

The illegal search of the premises revealed that no operational methamphetamine lab existed 

at XXX Ortiz NE on January 12, 1999. Instead, the general chemical odor detected by  

APD Officers and Detective Sallee resulted fiom chemical storage at the residence. None of the chemicals 



found were in use at the time, or immediately prior to the arrival of officers at the  

scene.  

Nowhere in police statements is the smell described with particularity, as to the types of chemicals 

smelled, whether such chemicals posed a threat of explosion, or whether the smell was consistent with an 

operational Methamphetamine Laboratory. Consequently, agents never identified anything other than a 

chemical smell, which cannot justify that warrantless and unconsented residential entry which occurred in 

this matter. United States v. Warner, 843 F.2d  

401 (gthCir. 1988).  

2. The Govrnment cannot rely upon exigent circumstances which it creates. As set forth in 

Arkansas v. Sanders, 442 U.S. 753,763 (1979), exigent circumstances  

must be assessed "immediately before the search ...," The requirements of the Fourth  

Amendment of the United States Constitution do not allow officers to conduct a search and seek 

justification afterward.  

In the present case, the urgency to obtain a warrant was expressly created by APD Officers, 

including Detective Sallee, when they decided to proceed with an entry of the residence, almost 

immediately after arrival at the scene. The Court in United States v. Ogbuh,  

982 F. 2d 1000,1004 (6th Cir.1993), determined that the Government could not subsequently  

rely upon exigent circumstances which it created.  

In the present case, acted immediately upon the smell they believed to be a methamphetamine lab. 

Nowhere in police statements is it indicated that subjects were believed to be aware of the police presence, 

or that contraband was believed to be imminently removed or  

destroyed, or that there was a particular danger the public or to officers at the scene. Accordingly, 

an emergency situation was created by agents upon their entry of the residence, necessitating that 

the subjects be taken into custody, and the residence be secured.  

3. Evidence seized and statements of Defendant obtained as a result of APD Officers entry into 



Defendant's residence are hits of unlawful Government conduct. Weeks v. United States 232 U.S. 383 

(1914) stands for the principle that evidence obtained through unlawful  
-7  

government conduct does not constitute proof against the victim of the search. In the present 

case, all evidence seized and statements of Defendant obtained resulted from a warrantless 

and unconsented entry of Defendant's residence. Both the initial police entry of Defendant's 

residence at approximately 6:09 PM on January 12, 1999, and the subsequent police entry 

into the detached shed located in the backyard of Defendant's property constitute clear 

violations Defendant's rights under the Forth Amendment of the United States Constitution. 

Consequently, all evidence seized and statements of Defendant obtained constitute "fi-uits" of 

unlawful Government conduct. Wong Sun v. United States, 371 U.S. 471 (1963).  



 
CONCLUSION  

The Court should suppress the evidence seized and statements of Defendant obtained 

because:  

1. The Government conducted a warrantless, unconsented and therefore illegal entry of 

Defendant's residence.  

2. That no emergency circumstance or exigency existed to justify the illegal  

police entry of Defendant's residence, or excuse the Constitutional precondition of obtaining a valid search 

warrant.  

3.  That the Government cannot rely upon exigent circumstances which it created in  

this case.   

4.  Suppression of the evidence seized and statements of Defendant obtained is  
 
justified and warranted as "hits" of unlawful Government conduct. won^ Sun, at 484.  

CERTIFICATE OF MAILING  

I HEREBY CERTIFY that a copy of the foregoing was mailedldelivered to all counsel of record this 

day of ,1999.  

Kenneth A. Gleria  
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ples: (1) Suppose 75 gram
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s  

 
E

ST
IM

A
T

IN
G

 T
H

E
 T

H
E

O
R

E
T

IC
A

L
 Y

IE
L

D
 O

F M
E

T
H

A
M

PH
E

T
A

M
IN

E
  

 

This w
ill allow

 you to predict the theoretical yield of m
etham

phetam
ine and m

etham
phetam

ine hydrochloride that could be m
ade from

 a given am
ount of either ephedrine or 

pseudoephedrine Iiydrochloride, or from
 the free base form

 of these tw
o chem

icals. (The calculation is identical for ephedrine and pseudoephedrine.) The theoretical yield is 
the m

axim
um

 am
ount of product that could be form

ed from
 a given am

ount of precursor chem
ical.  

The table show
s the am

ount of m
etham

phetam
ine or m

etham
phetam

ine hydrochloride that w
ill form

 from
 one gram

 of each starting m
aterial. This num

ber can be m
ultiplied 

by the am
ount of starting m

aterial recovered to determ
ine the theoretical yield of that product. G

enerally Lhe calculation done involves pseudoeplledrine hydrochloride going 
to m

etham
phetam

ine hydrochloride so the num
ber in the upper left box is used.  

For exam
ple (I) above, how

 m
uch m

etham
phetam

ine hydrochloride could be m
ade from

 the 75 gram
s of  

T
he actual am

ount of product that can be m
ade w

ill alw
ays be low

er than the theoretical yield. The losses reflect 
product that ends up in the w

rong place due to the "m
ecl~anical" difficulty of som

e of the things the chem
ist m

ust do, the fact that the 
product is som

ew
hat soluble in the solvents from

 w
hich it is supposed to separate, the fact that the starting m

aterial, especially if isolated 
from

 cold tablets, w
ill not be pure precursor  

chem
ical, etc. A

n actual vield in the form
 of a percentage of the theoretical vield should be negotiated. A

 num
ber below

 50%
 is unlikely, 

but 60%
 or 75%

 is very reasonable. U
se this num

ber as a decim
al as follow

s:  

(2) W
hat is the m

ost m
etham

phetam
ine free base the 75 gram

s of pseudoephedrine hydrochloride could give? A
nsw

er: 75 x .740 = 55.5 
gram

s  

 It seem
s to be generally accepted that the calculation of the production capacity of a lab is to be m

ade based 
on the precursor chem

ical present that gives the highest theoretical yield. W
ith the exception of the D

recursor 
chem

icals show
n here. it is im

possible to m
ake a theoretical vield calculation w

ithout know
ing the s~ecific recipe being 

follow
ed. A

ny proposed theoretical yield based on the am
ount of red phosphorus, iodine, acetone, ether, m

uriatic 
(hydrochloric) acid, etc., found should be rejected unless the assum

ptions m
ade about the recipe  

are also provided.  

pseudoephedrine hydrochloride if the actual yield is accepted to be 60%
 of the theoretical yield? A

nsw
er: 69.2 x -60='41.5 gram

s  

theoretical grams of 
methamphetamine hvdroch 

loride that will form  

theoretical grams of 
~netham~hetaminefree base that will form 

  
0.922 gram  0.740 gram  

  
  

1.124 grams  0.903 gram  
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s
 located a

t
 

. ,-,.---,., -
, 

- --.The p
r
e
m
i
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s
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a
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i
n
g
l
e
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e
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e
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n
 
t
h
e
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o
o
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a
r
e
a
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b
r
o
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n
:
-
;
=
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 -
-
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r
o
u
g
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h
e
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v
e
r
 the . . -- --

.. 6  
-.. . . drivew

ay in frout of the house. The num
bers a

r
e
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bers I
-
r
.
 6 

.. . ---. . .are visible from
 t
h
e
 street. The num

bers are 

on t
a
n
 tile a

n
d
 

the num
bers are dark brow

n-- :
-
i
n

color. There are four t
i
l
e
s
.
 
T
h
e
 

to? tile has a turtle on it a
n
d
 the tiles=:- C

 

' have t
h
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r
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n
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-
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O
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 'Property to be s
e
i
z
e
d
 includes m

etha~hetam
ines and a

n
y
 other controlled substances - 

enum
erated in t

h
e
 

N
ew

 M
exico State Statutes as a controlled s*stance. (It is L

F
f
i
a
n
t
'
s
 -- 

w
erLence that d

r
u
g
 traffickers oftec s

el
l
 or possess different types of controlled  

s
u
b
s
t
a
n
c
e
s
). C

hem
icals used in the production of m

echam
phetarnines t

o
 i
n
c
l
u
d
e
d
 
b
u
t
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ot  

lim
ited t

o
 ephedriae, pseudoeghedrize, hydriodic acid, red phosphorus, caustic a

c
i
d,  

 Freon, sodium
 hydroxide, hydzogen, c-Q

orine gas, lye, iodine, sulfuric acid, m
uriatic  

acid, etber, staring fluid, C
olem

an foel, acetone, salt; (2) laboratory t
D
e
 equipm

ent, *  
iocludinc;, but n

o
t
 

lim
ited to, glassw

are, cocriensers, flasks, reaction vessels, stirrers, .  



sepazatory funnels, j
a
r
s
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tubiag, puqs, heating m
antles or other heat sources and plates;  

and m
itt-m

aterials containing recipes or instructions for m
anufacturinq m

etham
phetam

ine  
and chem

istry books. A
ny paraphenalia associated w

ith the packaging, distributing,  
w

eighing, m
anufacturing, altering, or ingesting of m

etharrrphetam
ines or a

n
y
 other  

 controlled s
u
b
s
t
a
n
c
e
s
 enum

erated in the N
ew

 M
exico State Statutes a

s
 

a controlled...  
s
u
b
s
t
a
n
c
e
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Py m
ozeys o

r
 
U
.
S
.
 curreacy obtained as a direct result of distributing O

r
 ..-.  

trading o
f
 m

etham
phetam

ines or a
n
y
 other controlled substances. A
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e@

-pm
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a
n
u
f
a
c
t
u
r
i
n
g
,
 cultivation or altering of  

m
ethachetam

ines or any other contzolled substances. A
ny docurneats show

ing w
ho exercises  

~3ntrglaver the listeC
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i
?
 dccum

e~ts w
hick S~G

W
 the s

e
l
l
~
n
aor tzalLn5-cc  

 m
etkarqhetam

ines or any other controlled suhstm
ces. A

ny f
i
r
e
a
r
n
s
 or illegal w

eapccs.  
A

ny com
rm

rnication t
y
p
e
 devices used i

r
?
 

the selling of controlled substances. A
ny incom

ing  
ghone calls can be answ

ered any Fases c~ybe retuxed by D
etectives. Aq ar,ssre-iX

J  
m

achizes a
n
d
 

the recordiass can be se~zed.and. listeaed. to by D
etectives. A

ny recorc',~or  
paper w

ork show
ing leasix9 or rentins o

f
 any tw

e of s
to
r
a
g
e
 shed or other type of s

t
o
r
a?  

locations. A
ny and all vLdeo tapes that m

ay reveal custom
ers c

r
 m

ay be used as a tutol-ia!.  
f
o
r
 rnh?ufacturLncj m

ethan~ketaalnes.  
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.
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c
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r
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i
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&
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e
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.
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p
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r
c
h
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p
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r
c
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i
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-
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t
i
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c
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s
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n
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n
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u
m
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r
o
u
s
 
o
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a
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.
 
-
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f
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n
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s
 

. f
a
m
i
l
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ith t

h
e
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-
-
d
i
s
t
r
i
b
u
t
i
n
g
 
m
e
t
h
o
d
s
 
-

.
u
s
e
d
 b
y
 
d
r
u
g
 
t
r
a
f
f
i
c
k
e
r
s
 
.
a
s
 -w

e
l
l
 
a
s
 
-
t
e
r
m
i
n
o
l
o
g
y
 
u
s
e
d
,
 
-
m
e
t
h
o
d
s
 
o
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-
-
'
'
p
a
c
k
a
g
i
n
g
,
 
w
e
i
g
h
i
n
g
 
a
n
d
 
i
n
g
e
s
t
i
n
g
 
o
f
 
n
u
m
e
r
o
u
s
 
t
y
p
e
s
 
o
f
 
c
o
n
t
r
o
l
l
e
d
 
s
b
s
t
a
n
c
e
s
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f
f
i
a
n
t
 
h
a
s
'
:
'
+
:
 (
C
a
t
t
e
n
d
e
d
 

n
u
m
e
r
o
u
s
 
a
d
v
a
n
c
e
d
 
t
r
a
i
n
i
n
g
 
c
o
u
r
s
e
s
 
i
a
 n
a
r
c
o
t
i
c
 
i
n
v
e
s
t
i
g
a
t
i
o
n
s
 
a
n
d
 
c
o
u
r
s
e
s
 
r
e
l
a
t
e
d
 

'' .  

, , 

*
-
t
o
-
,
 
n
a
r
c
o
t
i
c
 
i
n
v
e
s
t
i
g
a
t
i
o
n
s
.
 
-
,
A
f
f
i
a
n
t
 
h
a
s
 

. a
l
s
o
 
i
n
s
t
r
u
c
t
e
d
 
a
t
 
-
t
h
e
 A
l
b
u
q
u
e
r
q
u
e
 
P
o
l
i
c
e
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:
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D
e
p
a
r
t
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e
n
t
ts
 

A
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n
 
n
a
r
c
o
t
i
c
s
 
a
n
d
 
s
e
a
r
c
h
 
w
a
r
r
a
n
t
s
.
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A
f
f
i
a
n
t
 
.
h
a
s
 
b
e
e
n
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u
a
l
i
f
i
e
d
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'w
 (
S
!
'
e
X
p
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n
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a
t
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 D
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t
r
i
c
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o
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r
t
 
a
n
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.
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e
d
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r
a
l
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T
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o
u
r
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.
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h
r
o
u
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a
i
n
i
n
g
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n
d
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f
f
i
a
n
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h
a
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b
t
a
i
n
e
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c
e
r
t
a
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n
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e
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e
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-
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c
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b
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c
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 c
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c
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.
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a
l
l
e
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a
s
 
c
a
l
l
e
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o
u
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t
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t
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c
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a
l
l
e
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u
l
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m
e
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o
n
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d
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o
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i
n
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f
r
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m
 
t
h
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T
w
&
c
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t
e
n
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 D
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a
l
l
e
e
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c
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n
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a
n
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a
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a
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 f
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l
i
a
r
 
w
i
t
h
 
t
h
e
 
o
d
e
r
 
o
f
 
m
e
t
h
 
l
a
b
s
.
 
T
h
e
 

-D
 o
f
f
i
c
e
r
s
 
k
n
o
c
k
e
d
 
o
n
 
t
k
e
 
f
r
o
n
t
 a
n
d
.
 
b
a
c
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o
u
l
d
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e
m
a
l
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d
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 d
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p
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w
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a
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.. -...-..... -.-..... or .ow
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ith a copy .of the inventory for the i

t
e
m
s
 s
e
i
z
e
d
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T
h
efollow

ing is an inventory of the property taken pursuant to the W
a
r
r
a
n
t
:
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.... .... 

\ x.4 x.cC
z.Q

&
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 rcr\C
cLfh.cd d3 - 
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I 
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This inventory w

as m
ade in the presence of ~~%

-/LA
C

?- 
(applicant for the search w

arrant)  
and  
 

(ow
ner o

f
 
t
h
e
 pfeiniif# or property. If not available other credible w

itness)  
This inventory is a &

e and detailed account of all the property t
a
k
e
n
 

pursuant to the  
Search W

arrant.  
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a
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9
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 at (

a
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m
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(Judge C
lerk)  
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t
e
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 a careful search I

 
c
o
u
l
d
 not find at the place, cr on the D

erson described, the  
property described in t

h
i
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W
a
r
r
a
n
t.  

 

D
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f
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e
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0
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1
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g
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 tablet)  
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r
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c
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r
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u
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N
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M
e
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x
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b
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a
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m
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i
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d
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T
F
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C
h
a
v
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n
t
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l
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u
r
n
e
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v
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A
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D
r
u
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e
v
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f
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e
p
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n
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.
 
E
x
h
i
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a
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s
h
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p
p
e
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t
h
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D
E
A
 
S
o
u
t
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e
n
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r
a
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L
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b
o
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o
r
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i
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l
l
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T
e
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r
e
g
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s
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r
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m
a
i
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r
e
c
e
i
p
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r
e
q
u
e
s
t
e
d.  

 

- 
17. S

U
B

M
ITE

D
 B

Y
 S

P
E

C
IA

L A
G

E
N

T (S
I atur 7  

18. A
P

P
R

O
V

E
D

 B
Y

 (S
ignature &

 Tit1  

TFO
 Frank V

.
 C
h
a
v
e
z
 
J
r
 &

$L'v%
 9
.

I
G
S
 
R
i
c
h
a
r
d
 
R
o
t
t
i
n
o
e
r
 - 4<

/  

LA
B

O
R

A
TM

Y EVID
EN

C
E R

EC
EIPT R

EPO
R

T  

19. N
O

.  
P

A
C

K
A

G
E

S
 20. R

E
C

E
IV

E
D

 FR
O

M
JS

lgnature 8 D
ate) 21. P

rlnt or Type N
A

M
E

 and TITLE
 0 / A

7
9
2

&
-'I $-5

%
-
 

22. SEA
L  ' R

E
C

E
IV

E
D

 b
y
 

(~lgnafure8 D
ate)  

I  // //a' g
 

LA
B

O
R

A
TO

R
Y R

EPO
R

T / / ,  

25. A
N

A
LY

S
IS

 S
U

M
M

A
R

Y
 A

N
D

 R
EM

A
R

K
S

'  
@

  
E
x
h
i
b
i
t
 

32.01 c
o
n
t
a
i
n
s
 
d
-
M
e
t
h
a
m
p
h
e
t
a
m
i
n
e
 
a
n
d
 
D
i
m
e
t
h
y
l
 
S
u
l
f
o
ne  

G
r
o
s
s
 
W
t
:
 

41.9 g
 
N
e
t
 W
t
:
 

0.80 g  
E
x
h
i
b
i
t
 

32.02 c
o
n
t
a
i
n
s
 
d
-
M
e
t
h
a
m
p
h
e
t
a
m
i
n
e
 
H
C1  

G
r
o
s
s
 
W
t
:
 

41.9 g
 N
e
t
 
W
t
:
 

0.10 g  
E
x
h
i
b
i
t
 

32.03 c
o
n
t
a
i
n
s
 
M
a
r
i
j
u
a
na  

G
r
o
s
s
 W
t
:
 

41.9 g
 
N
e
t
 
W
t
:
 

2.7 g  
 

0  
2
6
.
 
 

27. A
C

TIV
E

 D
R

U
G

 IN
G

R
E

D
IE

N
T C

O
N

C
E

N
TR

ATIO
N

 32' A
M

T. O
F 33. 



E
xhibit Lab. (E

stablished or C
om

m
on N

am
e) 29. S

trength 30. M
easure 31. U

nit P
U

R
E

 D
R

U
G

 R
E

S
E

R
V

E
 Q
r
 

N
O

. 0.  

17757h d
-
N
e
t
h
a
m
~
h
e
t
a
m
i
n
eH
C
1
 

11 %
  

0.09 g 0.65 g 9

37.01  

13.07  
177574 d

-
F
l
e
t
h
a
m
p
h
e
t
a
m
i
n
e
 

H
C

1 N
/A

 0.08 g
 

N
j.4 2.lg 4 

3" -0.3  
177574 M

a
r
i
i
u
a
n
a
 
 

fi  
Q
i
 

 
I I  

I I I I  

3
4
.A

N
A

LY
S

T Signature)  
%

a!yT?,=%
&

FED

L
e
o
 

R
. ~
u
l
t
e
 &
'
p
L
 

/ C
h
e
m
i
st  

Q

I
J
5
'
6
~
k
~
n
s
i
c
 
 

 

e: 37. A
P

P
R

O
V

E
D

 B
Y

 (S
i D

ate) z! 38. TITLE
  

LO
C

 TlO
N

 Q
I
 

L
a
b
o
r
a
t
o
r
y
 
D
i
r
e
c
t
o
r
 38aV

gs, $exas 

A
l
a
n
 B
.
 
C
l
a
r
k
 $?&

&
:(_  

-
4
 

I  

D
EA

 Form
  

_ 7 P
revious edition dated 4/90 m

ay be used until stock is exhausted.  

(S
ept 1995)  

.-- 

- M
em

orandum
  

 



*  

Subjcct D
atp 

E
stim

ated Yield o
f
 
M
e
t
h
a
m
p
h
e
t
a
m
i
n
e
 

H
C

1 July 1
3
,
 
1
9
9
9
 
 

f
o
r
 C

ase M
M
-
9
9
-
0
0
4
4
.
 
 

T
F
O
 

Frank V
.
 C
h
a
v
e
z
 
L
~
QR
.
 
P
u
l
te  

D
EA

 A
lbuquerque R

esident O
f
f
i
c
e
 
S
o
u
t
h
 C

entral L
a
b
o
r
a
t
o
ry  

A
lbuquerque, N

M
 
D
a
l
l
a
s
,
 

TX
  

 C
a
l
c
u
l
a
t
i
o
n
 oC

 t
h
e
 yield o

f
 
m
e
t
h
a
m
p
h
e
t
a
m
i
n
e
 
f
o
r
 
c
a
s
e
 
n
o
.
 
M
M
-
9
9
-
0
0
4
4
 
 

i
s
 based o

n
 
t
h
e
 presence of a l

i
t
e
r
 
f
l
a
s
k
 c
o
n
t
a
i
n
i
n
g
 

a solution o
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p
s
e
u
d
o
e
p
h
e
d
r
i
n
e
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 A
s
s
u
m
i
n
g
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l
a
s
k
 

w
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e
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a
l
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f
u
l
l
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s
o
l
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t
i
o
n
 
c
o
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t
a
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n
i
n
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1
0
0
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s o
f
 
p
s
e
u
d
o
e
p
h
e
d
r
i
n
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C
1
,
 
t
h
e
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i
e
l
d
 

w
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e
 9
2
g
 of m

etham
phetam

ine H
C

1 b
y
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ed  
P
h
o
s
p
h
o
r
o
u
s
/
I
o
d
i
n
e
 m

ethod. T
h
e
 practical yield w

o
u
l
d
 
b
e
 a
b
o
u
t
 
6
5
9
 of M

e
t
h
a
m
p
h
e
t
a
m
i
n
e
 H

C
1.  

TH
E R

ELEV
A

N
T C

O
N

D
U

C
T "W

O
R

M
H

O
LE" IN

  
SEN

TEN
C

IN
G
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EFEN

D
A

N
TS C

H
A

R
G

ED
 IN

  
M

ETH
A

M
PH

ETA
M

IN
E M

A
N

U
FA

C
TU

R
IN

G
 C

A
SES

  
 

A
s has already been described, calculating drug quantities to determ

ine your client's possible sentence is a com
plex m

atter. To m
ake

m
atters w

orse, the Probation D
epartm

ent w
ill often take all of the chem

icals that w
ere found w

ith your client, and then calculate the
m

axim
um

 am
ount of m

etham
phetam

ine that could be produced based on any single chem
ical involved in the production process. For 

exam
ple, if your client has tw

o gallons  



of toulene and one tw
elve pack of 60 m

g. pseudoephedrine tablets, probation w
ill calculate the sentence on how

 m
uch m

etham
phetam

ine 2 
gallons of toulene could m

ake; not the tw
elve 60 m

g. pseudophedrine tablets. This could be an astronom
ical num

ber. In another situation,
your client m

ay have been found w
ith a lab that w

as capable of producing a total  
of 4 gram

s of m
etham

phetam
ine, actual. In the course of interview

ing, the agents m
ay sw

ear that defendant adm
itted to running that lab 

successfully ten separate tim
es for a total of 40 gram

s of m
etham

phetam
ine production. H

e m
ay only be charged w

ith the 4 gram
s, but under 

"relevant conduct" in the sentencing guidelines, probation w
ill assign the guideline for 40 gram

s of m
etham

phetam
ine.  

If your client goes to trial and is convicted, this is a real adverse consequence that w
ill happen at sentencing.  

If your client decides that the evidence is overw
helm

ing and he needs to m
inim

ize his sentence, then plea negotiations and 
stipulations can avoid this consequence of the "relevant conduct" application. Law

yers once believed it w
as sufficient to plead to one coun t

of the indictm
ent that involved a finite am

ount of m
etham

phetam
ine. They believed  

that that plea w
ith the finite am

ount of m
etham

phetam
ine w

ould be used to calculate the sentencing guidelines. This w
ill not protect the

client from
 "relevant conduct7' increases. Probation w

ill argue that all of the m
etham

phetam
ine that could have been produced in the othe r 

dism
issed counts m

ust be used for determ
ining the sentencing guideline. The standard necessary for that application at sentencing is

preponderance of the evidence. It is therefore essential that those representing clients charged w
ith a

m
etham

phetam
ine lab (or conspiracy 

cases) incorporate into their plea agreem
ent stipulations that w

ill prevent the  
U

.S. Probation O
ffice from

 finding a higher guideline range under "relevant conduct".  

O
bviously, if your jurisdiction w

ill allow
 it, a plea pursuant to R

ule 1 l(c)(l)(C
) to either a specific guideline or a particular sentence

w
ould lock in an absolute know

n sentence for your client. N
ot every jurisdiction allow

s A
ssistant U

.S. A
ttorney's to offer your client an 

11(c)( 1)(C
).  

In the alternative, nonbinding stipulations can be carefully crafted to protect your client's interest. First of all, you m
ust know

 your 
judges. N

onbinding stipulations w
ith a  

judge that w
ill ignore them

 are not usefbl at all. M
ost judges w

ill accept stipulations m
ost ofthe tim

e. The acceptance or rejection of 
stipulations is purely discretionary w

ith the court.  

In the first type of stipulation, the defendant and the governm
ent agree to the quantity of drugs that could be produced and the

applicable guideline range. A
 typical stipulation w

ould read as follow
s:  

To assist the court in determ
ining the applicable sentencing guideline range, the U

nited States and the D
efendant stipulate 



as follow
s:  

Pursuant to U
SSG

 $9 1B
 1.3 and 2D

1.1, the applicable base offense level for calculation of the defendant's sentence is 
level 24 based on the defendant's personal distribution of or m

anufacture of 4 gram
s, but less than 5 gram

s of actual 
m

etham
phetam

ine. (This calculation is based upon a theoretical yield of 8 gram
s actual m

etham
phetam

ine at 100%
 

theoretical yield. The aforem
entioned offense level is based upon a theoretical yield of 50%

 m
aking 4 actual gram

s of 
m

etham
phetam

ine attributable to the defendant.)  

In the D
istrict of N

ew
 M

exico, the Probation D
epartm

ent w
ill provide a guideline calculation based on stipulations. They m

ay also
include, for inform

ation purposes to the judge, w
hat the guidelines w

ould be if they w
ere calculated taking into account all possible 

m
etham

phetam
ine that could be produced or sold. B

ut the actual offense level in the guidelines w
ill be that to w

hich the parties 
stipulate.  

In the exercise of caution, counsel can negotiate w
ith the U

.S. A
ttorney an additional stipulation to ensure that Probation cannot 

recom
m

end a higher offense level. It is a m
atter of case law

, U
S
.
v
.
 G

uzm
an, 3 18 F.3d 1 19 (10" C

ir. 2003), and U
S
.v. F

arnsw
orth,92 

F.3d 1001 (loa C
ir. 1996), that a Presentence R

eport is not evidence and m
ay not be used to determ

ine contested factors in a Presentence 
R

eport. So long as the defendant contests m
atters in the Presentence R

eport and is prepared to offer evidence, then the burden is on the
governm

ent, not the Probation D
epartm

ent, to prove (by a preponderance of evidence)  
that the higher offense level applies.  

Therefore, a stipulation to the follow
ing w

ill prevent the necessity for an evidentiary hearing at sentencing:  

The governm
ent further stipulates that it neither has, nor w

ill it offer, any evidence to establish a greater guideline level 
(or am

ount of m
etham

phetam
ine)than 4 gram

s of m
etham

phetam
ine.  

This w
ill prevent the governm

ent from
 putting on evidence. If the governm

ent cannot put on evidence, probation cannot put on evidence and
the defendant w

ill prevail.  

O
bviously, you cannot enter into stipulations w

hich blatantly disregard the facts of the case. If it is disputable, how
ever, then this

stipulation m
ay protect your client.  

It is on this point that an expert can help establish a m
ore favorable stipulation. A

n expert can provide reasons w
hy a higher offense 

level should not apply. If the m
atter is contested, the governm

ent m
ay agree to it rather than go to a lengthy evidentiary hearing at



sentencing.  
In cases that are going to plead, attention to stipulations that set the m

axim
um

 am
ount of drugs for w

hich your client can be sentenced 
are essential to avoid surprising, unw

arranted, and som
etim

es m
assive, increases in your client's sentence under "relevant conduct".  




