








[Option 7 (New): 
 
§2L1.2. Unlawfully Entering or Remaining in the United States 
 

(a) Base Offense Level: 8 
 

(b) Specific Offense Characteristic 
 

(1) (Apply the greatest):   
 

If the defendant previously was removed, deported, or unlawfully 
remained in the United States, after— 

 
(A) a prior felony conviction for a national security offense or 

terrorism offense, increase by 20 levels; 
 

(B) (i) a prior felony conviction resulting in a sentence of 
imprisonment of at least 48 months; or (ii) two prior felony 
convictions each resulting in a sentence of imprisonment 
exceeding one year and one month, increase by 16 levels; 

 
(C) a prior felony conviction resulting in a sentence of imprisonment 

of at least 24 months, increase by 12 levels; 
 

(D) a prior felony conviction resulting in a sentence of imprisonment 
exceeding one year and one month, increase by 8 levels; 

 
 (E) a prior felony conviction not covered by subdivisions (A) 

through (D) or any three prior convictions each resulting in a 
sentence of imprisonment of at least 60 days, increase by 4 
levels. 

 
 

Commentary 
 
Statutory Provisions: 8 U.S.C. §§ 1325(a) (second or subsequent offense only), 1326. For additional 
statutory provision(s), see Appendix A (Statutory Index). 

 
Application Notes: 
 
1. Application of Subsection (b)(1).— 
 

(A) In General.—For purposes of subsection (b)(1):  
 

(i) A defendant shall be considered to be deported after a conviction if the defendant 
has been removed or has departed the United States while an order of exclusion, 
deportation, or removal was outstanding. 

 
(ii) A defendant shall be considered to be deported after a conviction if the 

deportation was subsequent to the conviction, regardless of whether the 
deportation was in response to the conviction. 
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(iii) A defendant shall be considered to have unlawfully remained in the United States 

if the defendant remained in the United States following a removal order issued 
after a conviction, regardless of whether the removal order was in response to 
the conviction. 

 
(iv) Subsection (b)(1) does not apply to a conviction for an offense committed before 

the defendant was eighteen years of age unless such conviction is classified as an 
adult conviction under the laws of the jurisdiction in which the defendant was 
convicted. 

 
(B) Definitions.—For purposes of subsection (b)(1): 

 
 (i) "Felony" means any federal, state, or local offense punishable by imprisonment 

for a term exceeding 12 months. 
 

(ii)  "National security offense" means an offense covered by Chapter Two, Part M 
(Offenses Involving National Defense and Weapons of Mass Destruction).  

 
(iii) "Sentence of imprisonment" has the meaning given that term in Application Note 

2 and subsection (b) of §4A1.2 (Definitions and Instructions for Computing 
Criminal History), without regard to the date of the conviction. The length of the 
sentence imposed includes any term of imprisonment imposed upon revocation of 
probation, parole, or supervised release. 

 
(vii) "Terrorism offense" means a "Federal crime of terrorism" as defined in 18 

U.S.C. § 2332b(g)(5). 
 

3. Aiding and Abetting, Conspiracies, and Attempts.—Prior convictions of offenses counted under 
subsection (b)(1) include the offenses of aiding and abetting, conspiracy to commit, and 
attempting to commit such offenses. 

 
4. Related Cases.—Sentences of imprisonment are counted separately if they are for offenses that 

are not considered "related cases", as that term is defined in Application Note 3 of §4A1.2. 
 

5. Interaction with Chapter Four.—A conviction taken into account under subsection (b)(1) is not 
excluded from consideration of whether that conviction receives criminal history points pursuant 
to Chapter Four, Part A (Criminal History). 
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[Option 8 (New): 
 
§2L1.2. Unlawfully Entering or Remaining in the United States 
 

(a) Base Offense Level: 8 
 

(b) Specific Offense Characteristic 
 

(1) (Apply the greatest):   
 

If the defendant previously was removed, deported, or unlawfully 
remained in the United States, after— 

 
(A) a prior felony conviction for a national security offense or 

terrorism offense, increase by 20 levels; 
 

(B) (i) a prior felony conviction resulting in a sentence of 
imprisonment of at least 48 months; or (ii) two prior felony 
convictions each resulting in a sentence of imprisonment 
exceeding one year and one month, increase by 16 levels; 

 
(C) a prior felony conviction resulting in a sentence of imprisonment 

of at least 24 months, increase by 12 levels; 
 

(D) a prior felony conviction resulting in a sentence of imprisonment 
exceeding one year and one month, increase by 8 levels; 

 
(E) a prior felony conviction not covered by subdivisions (A) 

through (D) or any three prior convictions each resulting in a 
sentence of imprisonment of at least 60 days, increase by 4 
levels. 

 
 

Commentary 
 
Statutory Provisions: 8 U.S.C. §§ 1325(a) (second or subsequent offense only), 1326. For additional 
statutory provision(s), see Appendix A (Statutory Index). 

 
Application Notes: 
 
1. Application of Subsection (b)(1).— 
 

(A) In General.—For purposes of subsection (b)(1):  
 

(i) A defendant shall be considered to be deported after a conviction if the defendant 
has been removed or has departed the United States while an order of exclusion, 
deportation, or removal was outstanding. 

 
(ii) A defendant shall be considered to be deported after a conviction if the 

deportation was subsequent to the conviction, regardless of whether the 
deportation was in response to the conviction. 



 
(iii) A defendant shall be considered to have unlawfully remained in the United States 

if the defendant remained in the United States following a removal order issued 
after a conviction, regardless of whether the removal order was in response to 
the conviction. 

 
(iv) Subsection (b)(1) does not apply to a conviction for an offense committed before 

the defendant was eighteen years of age unless such conviction is classified as an 
adult conviction under the laws of the jurisdiction in which the defendant was 
convicted. 

 
(B) Definitions.—For purposes of subsection (b)(1): 

 
 (i) "Felony" means any federal, state, or local offense punishable by imprisonment 

for a term exceeding 12 months. 
 

(ii)  "National security offense" means an offense covered by Chapter Two, Part M 
(Offenses Involving National Defense and Weapons of Mass Destruction).  

 
(iii) "Sentence of imprisonment" has the meaning given that term in Application Note 

2 and subsection (b) of §4A1.2 (Definitions and Instructions for Computing 
Criminal History), without regard to the date of the conviction. The length of the 
sentence imposed includes any term of imprisonment imposed upon revocation of 
probation, parole, or supervised release. 

 
(vii) "Terrorism offense" means a "Federal crime of terrorism" as defined in 18 

U.S.C. § 2332b(g)(5). 
 

3. Aiding and Abetting, Conspiracies, and Attempts.—Prior convictions of offenses counted under 
subsection (b)(1) include the offenses of aiding and abetting, conspiracy to commit, and 
attempting to commit such offenses. 

 
4. Related Cases.—Sentences of imprisonment are counted separately if they are for offenses that 

are not considered "related cases", as that term is defined in Application Note 3 of §4A1.2. 
 

5. Interaction with Chapter Four.—A conviction taken into account under subsection (b)(1) is not 
excluded from consideration of whether that conviction receives criminal history points pursuant 
to Chapter Four, Part A (Criminal History). 
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