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Fact Sheet:  There Is No “Tension between 18 U.S.C. § 3553(a) and 28 U.S.C. 
§§ 991, et seq.” for Congress to Resolve.   
 
Before Booker, district court and appellate judges reported that restrictions on mitigating 
offender characteristics were a primary failing of the guidelines.1  Booker and subsequent 
decisions rectified that failing, and numerous witnesses have since advised the Commission that 
mitigating offender characteristics are highly relevant under § 3553(a).2  In a 2010 survey, large 
majorities of judges stated that mitigating factors which the Commission’s policy statements 
deem never or “not ordinarily relevant” are in fact quite relevant to sentencing,3 and that as a 
result, the policy statements are inadequate, too restrictive, and inconsistent with § 3553(a).4 
 
In partial response to the strong views of judges and practitioners, the Commission in 2010 
slightly broadened the ability to depart under the Guidelines’ “heartland” standard based on 
certain offender characteristics.5  But the Commission continues to resist consideration of 
mitigating offender characteristics in general,6 and to deem a number of factors to be never or 
not ordinarily relevant.7  This resistance appears to be based, at least in part, on the 
Commission’s interpretation of a provision of the SRA.  With due respect to the Commission, 
this interpretation is not correct.        
 
Testifying at the congressional hearing on October 12, 2011, the Commission Chair stated that 
Congress had directed the Commission “not to incorporate certain offender characteristics into 
the guidelines,” and that such factors “shouldn’t generally be considered” at sentencing.8  And 
she asked Congress to “address the tension between directives to the Commission set forth at 28 
U.S.C. §§ 991, et seq., and directives to the courts at 18 U.S.C. § 3553(a), particularly as they 
relate to certain offender characteristics.”9     
 
Contrary to the Chair’s testimony, there is no tension between the directives to the Commission 
regarding offender characteristics, and the instructions to the courts in § 3553(a).  In 28 U.S.C. § 
994(d), Congress directed the Commission, in establishing categories of offenders in the 
guidelines and policy statements regarding the type, length, and conditions of sentences, to 
consider the relevance of eleven offender characteristics, “among others”:  (1) age, (2) education, 
(3) vocational skills, (4) mental and emotional conditions, (5) physical condition, including drug 
dependence, (6) employment record, (7) family ties and responsibilities, (8) community ties, (9) 
role in the offense, (10) criminal history, and (11) degree of dependence on criminal activity for 
a livelihood.   
 
Congress considered all eleven offender characteristics to be relevant to all aspects of the 
sentencing decision, with one narrow exception.  Congress directed the Commission in 28 U.S.C. 
§ 994(e) to “assure that the guidelines and policy statements, in recommending a term of 
imprisonment or length of a term of imprisonment, reflect the general inappropriateness of 
considering” five of those factors:  “the education, vocational skills, employment record, family 
ties and responsibilities, and community ties of the defendant.”  (emphasis added). 
 
In support of the claimed “tension,” the Commission cites only § 994(e), and reads it as directing 
the Commission to ensure that the five factors listed there are generally inappropriate 
considerations in determining a sentence within or outside the guideline range.10  The 
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Commission misreads the statute:  § 994(e) limits consideration of these factors as a basis for 
imprisonment, not as a basis for sentencing.   As the Senate Report stated:  “The purpose of the 
subsection is, of course, to guard against the inappropriate use of incarceration for those 
defendants who lack education, employment, and stabilizing ties.”11  Section 994(e) was one of 
three provisions of the SRA reflecting Congress’s judgment that prison was not an effective 
means of rehabilitation and that the disadvantaged should not be warehoused in prison on the 
theory that prison might be rehabilitative.12  Interpreting the other two provisions, the Supreme 
Court stated: “Section 994(k) bars the Commission from recommending a ‘term of 
imprisonment’—a phrase that again refers both to the fact and to the length of incarceration—
based on a defendant’s rehabilitative needs.  And § 3582(a) prohibits a court from considering 
those needs to impose or lengthen a period of confinement when selecting a sentence from 
within, or choosing to depart from, the Guidelines range.”13 
 
Thus, the Commission was not to recommend imprisonment over probation, or a longer prison 
term over a shorter one, based on the defendant’s lack of education, vocational skills, 
employment, or stabilizing ties.  But these factors could otherwise be considered at sentencing 
when appropriate.  As Congress explained, “each of these factors may play other roles in the 
sentencing decision.”14  For example, “they may, in an appropriate case, call for the use of a term 
of probation instead of imprisonment.”15  The Senate Report gave several specific examples 
suggesting how the Commission might recommend that these and other offender characteristics 
be considered to mitigate sentences.16  
 
Therefore, far from “direct[ing] the Commission not to incorporate certain offender 
characteristics into the guidelines,” as the Chair testified, Congress directed the Commission to 
consider and include any and all factors it found relevant to the sentencing decision when it 
formulated the guidelines.17 
 
Congress also recognized that it was not possible to write all relevant factors into general rules.  
It therefore directed the Commission to “maintain[] sufficient flexibility to permit individualized 
sentences when warranted by mitigating or aggravating factors not taken into account” in the 
guidelines.18  The Senate Report stated: 

[E]ach offender stands before the court as an individual, different in some ways 
from other offenders.  The offense, too, may have been committed under highly 
individual circumstances.  Even the fullest consideration and the most subtle 
appreciation of the pertinent factors – the facts in the case; the mitigating or 
aggravating circumstances; the offender’s characteristics and criminal history; and 
the appropriate purposes of the sentence to be imposed in the case – cannot 
invariably result in a predictable sentence being imposed.  Some variation is not 
only inevitable but desirable.19 

 
At the same time, Congress directed judges in § 3553(a)(1) to consider “the nature and 
circumstances of the offense and the history and characteristics of the defendant.”  Referring 
specifically to § 3553(a)(1), the Senate Report stated:  “All of these considerations and others the 
judge believed to be appropriate would . . . help the judge to determine whether there were 
circumstances or factors that were not taken into account in the sentencing guidelines and that 
call for the imposition of a sentence outside the applicable guideline.”20  Thus, contrary to the 
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Chair’s testimony that individual offender characteristics “shouldn’t generally be considered” at 
sentencing, Congress clearly directed the courts to consider “the history and characteristics of the 
defendant,” and further directed:  “No limitation shall be placed on the information concerning 
the background, character, and conduct of a person convicted of an offense which a court of the 
United States may receive and consider for the purpose of imposing an appropriate sentence.”21  
 
In sum, Congress believed “that the sentencing judge has an obligation to consider all the 
relevant factors in a case and to impose a sentence outside the guidelines in an appropriate 
case.”22  The purpose of the guidelines was “not to eliminate the thoughtful imposition of 
individualized sentences.”23  Judges would “impose sentence after a comprehensive examination 
of the characteristics of the particular offense and the particular offender.”24     
 
Thus, contrary to the Commission’s claims, there is no tension between the directives it received, 
and the characteristics judges must consider under § 3553(a).  The only tension is between the 
Commission’s policy statements, which discourage or prohibit consideration of numerous 
offender characteristics, and the Sentencing Reform Act, which clearly makes such 
characteristics relevant.25  The Commission is free to resolve this tension itself, without resort to 
Congress.  It can amend its policy statements to encourage greater consideration of these 
important sentencing factors as grounds for “departure.”  Meanwhile, these factors must be 
considered at sentencing under § 3553(a).26    
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