Fact Sheet: The Commission’s Proposal to Require Sentencing Courts to
Give “Substantial Weight” to the Guidelines Has Been Rejected by the
Supreme Court as Unconstitutional.

The Commission states that there is “uncertainty” about the weight to be given the guidelines,
and asks Congress to “clarify its statutory intent that courts should give the guidelines substantial
weight.”* The proposal rests on the notion that the guidelines “take into consideration” all of the
sentencing purposes and factors that judges are required to consider under § 3553(a),? a theory
that would make the guidelines even more mandatory than they were before Booker, which was
advanced by the Commission in trainings immediately after Booker urging courts to give the
guidelines “substantial weight.”® Splits among the courts soon developed, with some giving the
guidelines “substantial weight” at sentencing, adopting a conclusive presumption of
reasonableness for guideline sentences on appeal, applying a presumption against sentences
outside the guideline range at sentencing and on appeal, applying various forms of “heightened
review” to non-guideline sentences such as requiring proportional justifications for variances,
and deeming disagreements with the Commission’s policies to be impermissible. These courts
“continued to treat the Guidelines as virtually mandatory after . . . Booker.™ Other courts
declined to accept the premise that the guidelines embody 8§ 3553(a) or the various devices that
flowed from it, recognizing that to do so would be unconstitutional.

These issues have now been resolved by the Supreme Court, contrary to the position the
Commission proposes. As the Court held:

e The guidelines and policy statements may not be given special “weight” at sentencing.”

e District courts may not presume that the guideline sentence is the appropriate sentence.”

e District courts must “consider all of the § 3553(a) factors,” and “treating the guidelines as
mandatory” or “failing to consider the § 3553(a) factors” is significant procedural error.’

e “The Guidelines are not only not mandatory on sentencing courts; they are also not to be
presumed reasonable” by sentencing courts.®

e Courts may not “elevate” policy statements disapproving grounds for sentences outside the
guideline range above factors that are relevant under 8 3553(a), and must instead give
appropriate “weight” to such relevant factors.®

e At best, “the Guidelines, insofar as practicable, reflect a rough approximation of sentences
that might achieve § 3553(a)’s objectives.”*® A guideline sentence may “fail properly to
reflect 8 3553(a) considerations,” reflect an “unsound judgment,” or fail to “treat defendant
charac}tzaristics in the proper way, " and judges are free to disagree with the Commission’s
views.

Thus, contrary to the Commission’s proposal, there is no uncertainty about the weight to be
given the guidelines — they are one factor among several under 8§ 3553(a) that courts must
consider in determining an appropriate sentence, nothing less and nothing more.™
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