USING YOUR POWER IN
PLEA NEGOTIATIONS

- Calhe Glanton Steele
= Superwsmg Deputy Federal Public Defender
| Central District of Cahforma



POST BOOKER PLEA AGREEMENT STRATEGIES

L How have plea negotiations changed since Booker?
A.  The defense has more leverage--remember post-Blakely.
B.  There may be no reason to enter into a plea agreement because the
defense does not want to be bound by a guideline range in light of 18
- US.C. §3553(a) - your client may want to plead guilty to the
o~ indictment of to certam counts il the indictinent.
C.  The defense is no longer forced to accept plea agreement waivers

(waiver of appeal, statute of limitations waivers, collateral attack
waivers, Federal Rule of Evidence 410 waivers, DNA waivers),

I How do we get a beneficial offer for our client in this post-Booker world?

A.

Make your request early, in writing, so that you can later show the

- jdge that you have been trying to negotiate. a plea offer for a long

time.

.If the government agrees to offer something that benefits your client
(more than the 3% point for acceptance and the low-end), consider

entering into a plea agreement.
I.  If government offers a misdemeanor.

2. If the government agrees to allow your client to plead guilty to
an offense w:th a much lower guideline range. :

3..  Ifthe government agrees to recommend that certain guideline
enhancements do not apply.

4,  Ifthe government offers you a deal that the judge may not
follow, consider a binding plea agreement.

If the government does not agree to offer you something more than
the 3" point for acoeptance of responsibility, follow up with several
letters that you can use for exhibits.



.
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D. Ifthe goﬂrermnent does not accept your offer, you may consider
pleading gu:ity on the day of trial, or the day before trial so that the
government is forced to prepate for trial.

1.  Consider filing a jury waiver a few days before trial.

2. Consider calling the judge’s clerk on the Friday before a
Tuesday trial to tell him/her that you will not need a jury.

3. Keep in mind that you may lose the third point for acceptancé
 ofresponsibility. |

4, In cases in which your client’s advisory guidelines are 15 or
less, you do not risk losifig the 3 point for acceptatice.

5. Know your judge - make sure he/she will not punish your client -
fot pleading guilty on the day of trial.

6. At sentencing, i attach as eXhlbltS the paper trial you made in .
. which'you tried to make a deal so the judge will see'that you
ot 1ed to negotiate a plea agreement from the begmnmg of' the :
case.

Write your own plea agreement and send it to the AUSA early in the case. -

‘A, Include as much of the government’s format as possible so that it

more likely that they will accept it.
B. Do not include the waivers.

C. Ifyou do include an appeal waiver, make it a limited appeal waiver
and mutual. '

D.  Mare sure that your client benefits from the agreement - more than
just the 3" point for acceptance.

E.  Consider adding §3553(a) factors.

Persuade the probation officer to follow your recommendation,



In this post-Booker world, if is extremely important to get the
probation officer to go along with your recommendation.

Consider using a mitigation specialist to assist in gathiering
information.

Obtain letters from client, family and friends and submit them to the
probation officer early so that they can be incorpotated in the
Presentence Report.

‘Co'nsider sendihg the USPO & leﬁter that ind'lhdes the reasoris why '
your client should receive a lower sentence, citing §3553(a) factors.

Know your probation ofﬁcer - if you have a probation ofﬁcer that will
use yout information to become-a second prosecutor, you may warnt to
~ save your arguments for the judge.

" Review sample plea agreements,
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PLEA AGREEMENTS

PLEA AGREEMENT FROM THE DISTRICT OF MARYLAND

SOUTHERN DIVISION

PLEA AGREEMENT FROM THE DISTRICT OF MARYLAND
SOUTHERN DIVISION

PLEA AGREEMENT FROM THE WESTERN DISTRICT OF NEW
YORK

PLEA AGREEMENT FROM THE WESTERN DISTRICT OF NEW
YORK

PLEA AGREEMENT FROM THE DISTRICT OF ARIZONA
PLEA AGREEMENT FROM THE DISTRICT OF ARIZONA

PLEA AGREEMENT FROM THE SOUTHERN DISTRICT OF
ALABAMA SOUTHERN DIVISION

PLEA AGREEMENT FROM THE SOUTHERN DISTRICT OF
ALABAMA SOUTHERN DIVISION '

PLEA AGREEMENT FROM THE CENTRAL DISTRICT OF
CALIFORNIA

PLEA AGREEMENT FROM THE CENTRAL DISTRICT OF
CALIFORNIA

PLEA AGREEMENT FROM THE DISTRICT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

PLEA AGREEMENT FROM THE DISTRICT OF THE VIRGIN ISLAi\IDS

DIVISION OF ST. CROIX



PLEA AGREEMENT NO. 1
FROM THE DISTRICT OF MARYLAND
- SOUTHERN DIVISION
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U.3. Department of Justice

United States Attorney

Disirict of Maryland

Southern Division
YRod., Ron,nsu,’fn ) » ' A6 Unitig Stator Courthonsa I0hA4d243]
Linired States Atarany . 6500 Chereywnod Ling '
: ' Graeahelt, MD 20770-)24p . .
Jopathah C. 5 - FAN 3003404510
Axgistant United Statay Aligrrey : Sowaihm Si@aidal gov

Juty 23, 2007

Dantel Stiller; Bsq. ' :
Assistant Federat Publis Defendcr
6411 Ivy Lane, Suite 716
Greenbelt, Marylend 20770

Re:

‘ Umtcd States of Americs, v. .,

Dear M. Sﬂi‘lef'

This letter conﬁrms Lhe pisa agraemem which has been offered to the De:fcndant by thf: .
United States Attoiney’s Ofﬁca for the: Dlstrl ctof Maryland [“this Office™). If the Defendam acccpls
thiis offer, pledse have him execute iio the’ spaces ‘provided below. If this'offer has: not been
accepted by August 8, 2007, it wilf bc deemﬁ w:thdmwn The terms of the agrecmcnt HS as.
follows:

hﬁgmggf.sunvwﬁ

1. The Defendant agtess to enter conditional guilty plees pursaant to Fed, R, Crim. P.
}1{2)}(2) to the Indictment now pending ageinst himi, eharging him with possession. with tntentto .
distribute 5 grams or mote of cocaing base, it vielation of Title 21, Untted States Code, Section 841,
and possession of & firearm by. 4 cotivicted felon, in violation of Title 18, United States Code,
Section 922(g). The Defendant adrits that hie Is, in fact, guilty of thess offenses ang will so advige.
the Court.

Elements of the Offenses

2, The elements of the offenses to which the Dcfcndant has agrsed to plead guiity and
which the Government would prove if ihe case went to tvial are:

gggmg_gng: {1) the Defepdant knowingly possessed § grams or more of e mixture or
snbstance containing 4 detectable amount of cocaine base; (2) the Defendant knew that he possessed
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5 confralled substani:e; and (3) the Deféndant interided to distributa the tmixtire of substanee.

Qgt;n__'mﬁ (1} the Defendant previousl.y had. becn ccmvxctc:d of a crime pumshab}e by
- imprisonment for a term exceedmg oxe year, and his ¢ivil rights, mclucﬁng die nght t0 possess a -
firéarm, had niot been rcs’corcd () the Deéfendant knowingly p&swssed & ﬁmafm and-
(3} the firearm affmted interstate comfhgtee.

3, The maximum santences prc-wded by statute. for: thc offensesto which the Defendant
is pleading guilty-are: ‘ N n r )
_ % A

uptOne:  imprisonment for at Eeast fiveyears and for ot totethan 40 ytms & terrn of
' superwsec[ reiease of'at ioast four years, anda ﬁne not: to exceed $2, OO(} 000,

Count Two: rmprisonmem for ngt Mot than fan § years, atermof 'aupemsed releaqe of not
thare ’them ﬂmxe yeaa“s an,d afine :mt 1o exceed $250,000~ '

In addition, the Dcfendant must pay’! $200 s g speclal assessruent pursuam o 8 USC. § 3013,
'which willbe dyeand should be pa.u:i at'or before the time of seitencing, This Courtriay also-arder
Litn to make restitution pursvant to.18 US;C. §§ 3663, 3663;«413 and3664. Hafinc or restiittion is
Imposed,. it shaII bepayable nnmcdm,tely, unle&a, pirsuait to 18 U 5. e § 3572(&) the Ccur!, orders
otharwise. The Défendant anderstands that if he sérves a tém: of imprisonment,’is released on
supervised rejease, mnd then yiolates the conditions of Hi§ supetvised felehge, his supemseci refsase
could be revoled - sven on the'last day ofthe terer: and the Defendant cotldbe returned t6 custody
fo secve enother period-of mcamemtum and & new totin of supamsed telease. Tha Defendant
understands thet the Bureau of Prisons bas sole discretion in desigriating the ingtitution at whicl the, . -
Defendaat will serve anty term of iwiprisonmerit imposed.

Wajver of Rights

4, The Defendant understands that by entering into this agreement, he swrepders certain
rights as outlined below:

! Pursuant to 18 U.8.C. § 3612, if the Court imposes a fine in excess of'$2,500 that
remalns unpaid 15 days sfter it is xmposed the Defendant shall be charged interest on that fine,
unless the Court modifies the interest payment in accordarice wﬂh 18UB.C.§36 12(9(3)
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(a) - If the Defendant had persisted inhis ples of hot guilty, He would have had the ‘
right to & spebdy Jury tial with the-close assistance of. competent coupsel. That trial cotld be.
conducted by a j'udge, withiont a mry, ifthe Defendant, thls Ofﬁce, dnd the: Court all agroed.

: ©  IFibe Dai‘cndant elacted a ;.ury trial, tbe jt!('y would be compOSCd of twelve
individimls se}eated from the commumnity. Yowand e Defenda.nt would have the. apportinity to-
challenge prospect:ve jurors who demansirate'.d bigs or who were otherwise unquahfted and vou
wonld have the: opportumty 1o trik @ cektain number of § Jurors: pcremptoniy A i ielve Jurary
would have toagres unéziﬁi?iously bifote the Defandant conld:is fownd guiltyofany count: Thejury
would'be mstrustcd that the Defcndam was preésiried 1o be funocent, dnd thiet! presumpuon could be.

- pvercome oniy by proof beyand a. reasonable doubt,

() If the Dcfendant went to trml the: Govamment wouid have the burden of.
pfoving the Defendant gmlty beyond a reasonabie doubt. The, Dcfendant would have the nght 10
confront ahd. crossiexaminethe Govemment’s witnesses; The Defendant would niothave to present
any de.fame wimessas or evidénce whatsocwr I thc Dcfcndam wantcd 10; cali itnesses Inhis
d.efense, howcver, he: would-havc the subpaenapowcr of the Courl:to compei the thncsses m attend -

@)  The Defendani would Have the mght to teshfy in his owat defense if he.go
chose, and-he would have the gt t reftise toitestify, If he shose-hot 16 test;f‘y, the Court tould
instruct the jury that. thcy cou!d not draw any ad\rersa inferéncs from bis decigion not to test:fy

(c) If the Defendam wete forind guflty after a tial; he would have the zigln 0
appeaI the verdict to sce if any crrors were comm%tted which wau!d rcqmre a tievy frial’ or disrrissal
of the charges agamst lmn : _

0 . By pieading guﬁty, the Dcf«:ndant wﬂl be giving up all of these rights, except
the ngh‘s under the limited circumstances set forthin the "“Waiver of Appeal” pardgraph below, to
appeal the sentence, By pleading puilty, the Defendant understands that he may kave to answer the
Court's questions both about the tights he is giving up “and about the facts of his case. Any
statoments the Defendant makes during such a hearing would tigt be admiss:ble agamst him dweing
a trial except in a eriminal procesding for perjuey or false statement.

(g)  Ifthe Courtaccepts the Defendant’s plea of guilty, there will be no further trial
ot proceeding of any kind, and the Court wil! find him guzlty .

hy - By pieading guilty, the Defendant will atso be giving up cerfain vaiuable civil
rights. : .
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3 The Dafcndant understands that 4. senbencmg gmdclmcs ratige. for i’his ease
{henceforth the “advisory guldelmﬁ rangc”) will be' determmed by the Coutt pursuant 1o ’che‘
Sentencing Refotm Act of 198431 18 1U.S:C. §§ 3551-3742 {excepting 18.17.8,C: 85 3553(bY(1) aud

L3742 and 28 U 3, €. 8§ 991~998 The Daf‘enciant further understarids that the Const will4 impose
R sentence pursuant to the Sentencmg Reform Act as exmsed a.nd muat take Into aceount the

advisory” gwdelmes range

_ Pactual and‘- __d\ns

souy saéiinésmé{{"}éf“"{g".‘ S

5, This Ofﬁce angd the Defendant r.mderstand agree and supulatc te the Statement of
Faets set forth in Aftachmem A hereto atid tothe foliowmg apphca,ble scntencmg guxdelmes Factors
which woild be- proved beyond E masonai:ie dﬁubt

(a}" : f“oum Q_ng

® The base. oﬁensé level is: 26 puz‘suant to U S 5.G. 8 ?DI l(c)(’f),‘
becauss at loust 5 grams ‘but less than 20.grams of cocaine base mm. itve! ved i the ai’ﬁanse '

' (i A2 Iervel upward adjusunent a.pphes, pursuam o US S G,
§ 2Dl l(b){l ) because the. Defendant posses:sed 2 f’ reaim, bnngmg thie base. sffsnse levelio 28

(b} F‘; pg;gt j;‘_w Pursuam to U 8, S G § QKZ I(a)(é-}(A), the base offense level
‘is 20, because the Deféndant-comnitted i instant offenss sibsequent’to sustaining at !east ong
felony scnvmﬁon of- cnher actime of wclence or & ccmtroHed substance offense.

{é) Conms One anct Two z1e ctoscly rclatcd offenses, pursuant to 11,8.8.G.
§3D12 :

{d)  This Office does not oppose & 2-fevef reduction in the Defendant’s adjusted
offense level, based upon the Defendant’s apperent prompt recogrition and affitmative acceptance
of persona! responsibility for his criming} conduct. This Office may eppose any a,d,]ustmem for
acceptance of responsibility if the Defendant (a) 1 fails to admit each and svery item itthe factual
stipulation; (b) dendes involvemest it the offense; {c) gives conflicting statements about his
involvement in the offense; (d) is untrmthfiy with the Court, this Office or the Unifed States
Probation Officer; (e} obstructs or attempts to ohstruct justice prior t sentencing; (£) engeages in any
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crimitial conduct betwocn the date of this agreement and the date of scntencmg, ot (g) attempts to
withdravs his plea.of gmlty "The: adfosted Q.ffeme Tovel is 2.6

‘ 7 The Defandant wnideritands thiat mm is 1o agresmcnl &8 {0 his crlmmal instory or
eritminal higtory categoryy and that hts crmrmal hrstory could after higoffense level ifhe s a career
offender or if thé instabt offense was a part of 2 patiern of cnmmal condiict frcm which Ye demved
a substantial porfzon of his i mccmc

g. ‘I‘im c)i'fice and :he Defcndant agree that Wwith respect to the calulation of the
advisory-guideling range, fo: other offense: charaéu, stics, sentericing ‘ghidelines factors, potantial
departures-oradjustments (§et forthin elther the: Umted Statcs Sentencmg Gmdelmeq or 18.U.8.C.
§3553) will be raised or arefn- d1sputc .

-9 At thetime of: seniencmg, thig Office wilk: rccommend 1 scntence within theadwwry
sepfencing’ guxdelmeg rangc, but iol iess than the apphcablc mandatory Rk sentcnce:

10 The: pattics. resewc the rxghr. ty brlng tothe Cougt’s attentmn at the txme 0f s&ntenmng, )
and the Court will be enutled to gonsider, all relevapt information: conderning thc Defendanit’s
bagkground, character and condyes,

of eimr'é of Fitsatm

11, TheDefendant mderstands arid agrees thathe s not patmitted to own, possess, oruse
2 firearm, He forfeits all right, mle andl interest fna Ruger PO5SDC wim handgun, soris] number
3 ?5-45'?44 :

Pubife Bencfits in Drue Cages
12.  Under 21 US.C. 8§ 862 and 862& a person who has been convicted of a federal

offense involving the distribution or possession of controlled substances may be demed certain
federal and state benefits such'as loans, grants, or food stamps. :
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13, In exchange for the Defendant s plea 01‘ guilry pursuam to this plca agre.emem this
Office. agrees, rot to file 2 notice regardmg aity of the Defendant’s prior félony drug. convictions
pursuant to 21 U800 8851 Nothing in this pamgrapls howev:r, shalt be construsd to prevens the

e Cooart Yo, relymg ouany; of the Defcndant’s prioy convictionsto caiculatc the Dcfendant’s oriminal

history under the sentencing gmdelmes or in dctermmmg whcthcr heisa career offender or anamted
career cr{mmal

. M. As prowdcd by ch R. Cnm P 11(8)(2), your chem; tcsr;rves the nght to- appaal the

district cotirt’s brdet’ denying the {}efendmt’s motionfo suppress evidense, The Defendam and his

© Office knowmgiy ar:d exptessly waive all nght% corferied by 18 USC $3747: o appeal whatavar

sentence [s impased meluclmg any fine; term.o SUpETVlSGdr felease, or orderof restitution and any.
{ssubs. rhat rélate 1o the éstabliah adyisory gmd(.,lmes range, as foflows: the Defendant -

waives any ng}rt toappesl fmm shy. sentence mt_ in OF below the gl sory gmdeimes’rmge resul'cmg
fromn an adjusted bagé offenselevel o 26 ahd ﬂms Ofﬂce waives dny righ peal  frotn: any -

sentence withinor above the adwsory gul nes. range resu!ting fmm an’ ad;usied;basa' offense level

of 26, Nothing lir this grc emghit shiall bé canstrued to prevent elther the Defendant or: this Office

. from invoking: the provxsmns of I‘cdeml Rule of Criming: Proceture 35, and appealmg from any

decision theréunder, shiould.= gentence be fmgosed that exceeds the statuitory maximund allowed

under the Jaw or that is {gss: than any applwabia ‘statutory- mandatory mimmum provision. The

Defendant waives ary and. all riglits under the Fresdom of Taformation Act ‘relating 19 the

- investigation and proscoution of the sbove-captioned mai‘ter and agrces not to file any request for

" documents from this Of’ﬁae or any investigating. a.gency

C_Qurt Nat a. me_t}[

15, The Defendant expressly understands that the Court is not a party fo this agresment.
I the federal system, the sentencs to be imposed is within the sole diseretion of the Court. In
particular, the Defendant urderstands that neither the Unlted States Prohation Office not the Court
is bound by the stipulation set forth abeve, and that the Court will, with the aid of the Presentence
Report, determing the facts rsievant L seﬂtencu@ The Defendant understands that the Court éannot
rely exclusively. upon the snpulazwn in ascertaining the factors relevant to the determination of
sentence, Rather, in determining the faciual basis for the advxsory guidcimcs ringe, the Court will
conslder the stipulation, togcfhez with the results of the presentence investipation, end any other
relevant information. The judge may consider any relinble evidence, including Heatsay, in fashioning



B8/21/2887 15:00 3813440819 GREENEELT . PAGE 88/21

- Dantei Stiller, Bsq.
- July 25,2007
Page 7

the sentesce, The Defendant understands that the Court is wederno ebligation to accept this Office™s
régomimendations, and the Court hag the power: t0.lmipose 4 sentence up. o and mcIu&mg the
stafdory maximum stated. above. The Defendmt understands that if the- Cou;rt asccrtmns factors
" different from those contamcd in the stipulation set Torth above;or if the Court shoutd impoge any
senitinict up to the maximuny cstabhshcd by ‘stafute, e Defendant. gannot; for that reAstn slope,
withdraw his guilty ples, and will retain botind t: ﬁ.ﬂﬁl’n all of hiis abhgamma uﬂdﬁr this.agréement,
The. Defcn&am wnderstands thetneither the prosecutor, his cbunsel noy the Courtcan, make ubinding
© prediction, promise; dr repfesentauon a5 to wlhiat guldelinis range or sentence: the Bcfendant will
teceive. The Defendam agrees that 10 ue has made éuch a bxndmg predlchon ot romise,

Obstruction- or‘.

""he‘r V:oia ‘1_ ns of" W

. 16. The Def‘andant agrees tha{ he w;]i not coxmit any offensc i vmlauon of {‘exlera}

state, ot local law- between the date of this: agreement & hls scntcncmg i this Sags, I the event
- that the Defendant (1) engages it conduct afer the. date of this. agreemcnt st "t-.wauiri justify a.
Hading of obsteuction of | justice und&x U.8:8.G: §.3C1: I or i) fhils to acoep "t'persmwl
rcsponsszhty f@r his canduct by fal mg ;o ackno‘_‘ edgf: hi guilt tothe. probano‘n" :

agmement Specif’ cal]y, this Ot‘ﬁce waI be. .]free to argue sentancmg guzdelmes factms othet than

those stipulatet in this agreeient, and it will-also’ he ftee to. make sentencing’ recomandatrous

’ " otter than those set out {n.th -lagroement A with 'any aIIeged breach of fhis agreemcnt, this
Office will bear the biirden bf gonvincing the Cotptofihe Defendant’s obstructive o untavfil
behavior and/or fatlure to. aqknewledge psﬂonal rﬁsponsrhzhty y-a preponderancc ofthe:
evidence, The Defendant ackiiviwlediges that he ‘may nét witlidraw his guilty plea because this
Office is rclmvcd of its obhgatwns undﬁr the a,greemcnt pursuant to this paragraph

Entite Aﬂrecmcnt

17, Thisagresment does not bind ahy federal, state, ot local prosecuting authority other
than this Office. This Offlce wilt, however, bring the cooperation of the Defendant to the attention
of other prosecuting uffices, if requested by bim. This Agresnent cotstitutes the complete plea

“agreement in this case. There are no other agresiments, promises, undertakings or understandings
between the Defendant and this Office other thari those set forth in this agteement, and none will be
entered into unless in wrstmg and signed by all parties.
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If the Defendant fully actepts ¢ach and svery term and cz_md_itian_of this letter, ple'éxs'e sign
and have the Defendsnt sign the original dnd retutn it fo me promptly. -

Vety truly yours,

Rod J. Rosenistain
United States Attorney

' Assmtanf Ui’uted States A‘ftorney

, T have read-this agrecmenz atd carefully rcvzowed every part of it with tny attomey. I
understand it,and 1 voimnmﬂy agree to'it. Spee ﬂcally, I fave. revie:wed this Pactus]ahd
Advisory Guidelines Stipul ation with my attorney,.and1 donot wishto, qhange any partofit. 1
understand this plea agreement, and Fvolimtarily agres to it. [am cﬂmplctcly satxsﬁcd with the
rcpiesentan onofr riy attofpey. :

‘Dhate

L am G T AR aﬁemey 1 have carsfully reviewed every part of this agresment,
with him, To my knowledge his decision to enter into this agréement is 8 informed and ©
oluntary ones,

Date Dentel Silier, Esquire
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AM“H_MI_A_ )
STATEMENT OF FACTS — /5 i dim e - ox

. The United States and Deferidant WW B stipulate and agrew that if this case
proceeded to trial, the United Stotes would prove the facts sef forth below beyond g reasonable
doubt. They further stipulate and agree that these are not afl of the fucts that the United States

. wauid prove i this case praceeded to trial :

On Novcmbcr?ll 2000, i approxmatcly 8:30 p ., off‘ icets of the Seat Pleasant, Maryland '
Rolice Départinent conducted & traflic stop of a car driven by Jermaine Mitchell due to abroken
headlight: The defendant,? L, was 2 passengerin the car, After dzscow:dng that
Mitehell's driver's Hoknse was Saspended, the officcrs asked the o'chcr paSangers ifth
driver's ficense to drive the osr.
informahon was cun.through law et

' reement databases, the officers dxsnovcrcd that had & pr:or
- wag asked 1o exu: the car and, wﬁile bem' ;

the nme of t’na irafﬁc stop insade the bookbag wes 8 Ruger P95DC 9mm handg 11
3 5-45744) ioaded with fifteen rounds of ammumtmn concaalaci m a grey sodk:

wes placed under amest for possession of the handgun. Upnn saarchmg
t.to arrest, officers discovered approx!matciy sixtéen and otié-half grams of

- eocaing ged in four sepatate bags) and three grams of marijuana in s right front parts
pocket, Tenowingly possessed the cocaing base with intent to distribide it arid kaowingly
possessed th m and ammanition, which wete mantifactured outside of Mar}rland and affscted

-~ interstate commercc. : ~ !

At the tirnc R Possessed the handgun, he had been convicted of & orime punishable
by imprisonment, xceeding one yeas, snd his.civil tights had not been restored foljowing
hig conviction. § was eonvicted on Septomber 6, 1994, in the Circuit Court for Frince
Georges County, Matyland, of possession of a controlled, dangerous substance with intent to
distribute {Case No. CTY405564), a erime under Maryland law punishable by amprisnmncnt fora

teem éxeeeding one year,

T have reviewed tus statement of facts and agreed that it is sotrect.

Date
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U.S, Departmd” “of Justice

United States Attorney

District of Maryland
Northern Division
. Rod S Rosonsteln - o7 3 South Charles Street 410-209-4800
United Statos Aorney ) Fourik Floor YTV TDD:A10-962-4482
. Beltiniare, Moryland 212 0 410-260-4557
Paul M, Fian ) FaX 410-562-3124
Assistant United Sates Atlorngy i ) _ Paul, Tiso@usde gov

December 18, 2Q08

Mr. Dan Stiller, Bsq.

_ Federal Public Defendexr’s Office
6411 Ivy Lane, 8Suit 710
Greenbelt, MD 20770

Re: Plen hgreement in Qg_pad Sbates '
c:iminal o . WDQ 66 N

Dear Mr. Stxller:

This- letter confivme the-pléa goresment which hag been offexed
- to the’ Deferdent by the United states Atfotney’d Offize for the
Distriot of Maryland {“thig. offlce”) If the Defenddnt. dctepts
this offer, please have him execute At in the spAfes provided
below. ' If thip OFfer has tot been accepted by Decenber 28, 2006,
it will be deemed withdrawn. The terms of the aarEement are ot

follows:

gffenge of Conviction

1. The Defendant agrees. to plead guilty fo the single
count Indictment now pending against him, which cherges him with
possegsion of a firearm by & convicted felon, in viclation of 18
U.8.C. § 922(g). The Defendant admits that he is, in fact, guilty
of that offense and wxll sc advise the Couxt,

g;ga_megts of the Offense

Z. The e¢lements of the offense to which the Defesndant
has agreed te plead guilliy, and which the Government would prove if:
the case went &d trial are as follows: . _

- Mr, @ was convicted, in any court, of &
erime punishable by :Lm :z.sc:nment for a term exceeding one vyear, as
charged, and Mzx. &5 -civil. wights have not been restorxed

215108 1
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foliowing that conviction;

o b. Mr. wﬂﬁﬁh_knowingly possesged the [lresarxm, as ..
charged; and’ :

. The possession charged was in or affecting
1nterstat@ COmMMSLCE. ' .

Penalties

3. Thg maximum sentence provided by statute for the
offense to which thé Defendant is pleating guilty is as. follcws:
ten years,.followed by & term of asupervised raledse of thres yeaxs,
and =& Elne of $230,000. In the event that the Defandant is
' determined to have three previcus convictiona hy any court’ referred
e 80 30T 18 ULS G, 922(g) (1) for a viclent felony of serious - dxig
- offense, or both, sommitted on saparate opcasions aifferent Erom

[2341-4 amothor, the E@fendant shall be fined undar ritle 1B and .
imprisoned  for a texm. not less than . fiftesdr veltrs, and.
notwithstanding any other provision of the law, the court shall not
suspend the sentends of, or grant s probatxonary sentence to the
Defendant with respect to the cdnviction under sedtion. 922(9} I
addmtlvn,_the Defendanr must pay $100 a8 & apecial GSSQSBment
pursuant to 18 U.S.C. § 3013, which will be dué and shéuld.be paid
at or befors the time of Benteficing. This Court may alsc” ordar him
to mhake restltution purﬁuant to 1B. U.8.C. 8§ 3663, #6633, and
3664, " If g fine or restitution. ds 1mpo¢ed,-1t ghail be payable
: ;mmadlately, ynlass, pursuvant toe 18 ULE,C. . §° 3872 (d),  the: Coﬁrt
orders otherwise. Theé Defendant undexstands that if he serves a
texm of imprisohment, is released on supsrvised releage, and then
violates the é&onditions of his supervissd release, hig supexviged
valease could be revoked -~ even on the last day of the tern - and
the Defendant could be returned £o custoedy Lo sexvé another pericd
of incarceration -and a new term of sSuperviged releass, The
Defendant understands that the Bureau of Prisong has .azole
discretion in designatlng ‘the instizucion at whivh the Deiendant
will serve. any term of imprisonment imposed. '

Haiyer of Rightsg

a. The Defsndant undafstands that by entering into this .

! Pursuant to 18 U.8.¢. § 3612, if the Court imposes a
fine in excesg of 52,500 thabt remains unpaid 15 days after it is
imposad, the Defendant s3511%be charged interest on that fine,
unlegs the Court modifies the interest payment in accordandgs with
18 U.8.C. § 3812(5) ™).

2VSI0S Z
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agreement, he surrendexs certain rights ag ocutlined below:

: a. - IE the Dhfendant had pexsisted in his plea of
not guilty, he would have had the right to a speedy jury trial with
the close asgistance of competent counsel. That trial could he
sonduched by a judge, without a juxy, if the Defendant, this
office, and the Court all agreed.

b. 1f the Defendant elected & jury trial, the jury
would Dbe composed of fwelve individuals sgelected f£rom the
gommmity. You and the Defendant would have the opportunity to

haljenge prospedtive durors who demenstrated Bias or who  were
otnerwise unqualiﬁied, and you would have the opportunxty to strike
a. certain number of jurcrs peremptorily. All twelve juzors would

hsve to agrge  unanimously before the Defendant could be  found.

gullty of any  count, The jury weuld be instructed that the
Defendann wag presumed to be innoccent, and that presumption could
he ocvercome only by proof bevend a reasonabla doubt.

[~ If the Defendant went to trial, the Government
would have the burden of proving the Defendant guilty beyvond a
reagenable doubt. The Defendant would have the right to cofifront
and cygsse~examine the fovernment’s witnesses. The Defendant would
not Rave to present any defense witnesses oy evidence whatsoever.
1£ the Defendant wantad o call thnaasas in his défense, howevex,
He would have. the. subpoena power of the Court to <ompel the
witnessges to atkbend,

a. The Defendant would have the right to testify
in his own defense if he 80 chose, and he would have the right to

refuse to testify. ITIf he choase not to testify, the Court could

ingtruct the Jury that they ocould not draw any adverse inferencs
from his decision ndt to testify. :

e. If the Defendant were found guilty after a
trial, he would have the xight to appeal the verdiot to see if any
errors were committed which would redquire a new trial or dismissal
of the charges against him.

£, By pleading guilty, the Defendant will be
giving up all of these wights, except the right, under the Iimited
aircumstances et forth in the “Waiver of Appeal” paragraph below,
to appeal the gentence. By pleading guilty, the Deflendant
“understands that he may have to answer the Court‘s guegtions both
about the rights he ig giving up and about the facts of his casa.
Any statements the Defendant mskes during such a haarlng would not
be admissible against him duxing a trial except in a criminal
proceeding for parjury or false statsment.

3
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g. IF the Court acespts the Defandant‘s plea of
guilty, there will be no further trial or proceeding of any king,
and the Court will £ind him guilty.

h. By pleadlnq gullty, the DefendanL wzll also be

giving up certain valuable oivil righta and may be Subject to
daportatlon or other lose of immigration status.

Obligations of nggndggg

5. The Defendant agrees to cooperate with this Office

on the fcilowlnq terms and conditions:

- Tha Defendant shall fully and truthfully
respond to all guestions put to him by fedsral Law enforceniént

‘authorities and other designated law enforcement officers. The
Defendant shall Fully and truthfully disdlvse to the Government all

information with respect to his activities and tha adtivitien of
sSthers concernmng all matters as to which the Governiient may chovze
to inguive. The - Defendant shall promptly tuzrn ober to the
Goyerament any documents or other tangible. evidénce in lhis
possesSLOn ox under his control that are in any way relevant to Aty

_sueh matter35

=N The Defendant shall cooperste campletely with
federal law enfarcement authorities and any other law. safurcsmdnt
agendy degighatad by this Office in any matter ag te which his
cooperation may be réguired, The Defendant shall comply wikh any
and all ressenable instructions from such authorities with respect
te the specific assistance that he shall provide.

e In copnection with criminal investigations by
faderal law enforcement suthorities, the Defendant shall act in an
undergover capacity to the hest of his ablllty, and allow such
authorities to momitor and tape recoxd convexsations with persons

who are believed to be engaged in criminal conduct. The Defendanb -

will £ully comply-with a1l reaSomable instructions and directions
of law enforcement authorities in this coanection. Ay  such
agsietance the Defendant wmay provide to federal coriminal
investigators must be pursuant to the specific instructions and
contrel of this Office and designated imvestigators.

4. The Defepdant shall testify fully and

“truchfully before grand juries and at any trial and other court

proceeding with respect to any matters about which this Office may
require his testinony.

@, The Defendant shall bring te this QfEfice’s

4
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attention all grimes which he has committed, and all proceedings,
investigations, or prosecutions in which he knows he has been o is
a subisct, target, party, or witness.

£. The Detendant shall not commit any offense in

violation of faderal, state or leccal law between the date of this
agreement  and his senteneing in this case, and shall not vielatae
any regulation of the institution in which he is detained.

g. The Defendant agrees to waive and relinquish,

any right or entitlement to all Lransportat:.onr housing, per dlem
and witness fees relative to all grand jury and Court appesrandes
which wmay be required as part of his coocperation,

, e To the axtent that dounssl is not presant

during the courde of the Defendant s ooopevation, the Defendant
knowingly amd expressly waives his right to liave counsel present
during communicatione with federal, state, and local law
enforcement authorities.

CAdvisory Sentencing Guidelines Apply

&. The Defendant understands that a sentemcing
guidelines range fox this case (henceforth the “advisory guldéiinss
range”) will be débermlned by the Court pursuant to thé Sentending
kreform Act &f 1984 at 28 U,8.¢. §§ 3551-3742 {excepting 18 U.5.C.
8 3583(b) {1} and 3742(e))} and 28 U.8.&. §§ 991 throygh 998, fThe
Defendant further upderstands that the Court will impose & sentence
purguant to the Sentencing Reform Act, as excised, and wmust take
into account the advisory guidelines ranga. :

Factual and Advisory Guidelines stipulation

7. Thig Cffice and the Defendant understand, agree and
stipulate to the following Statement of Facts and to the following
applicable sentencing. gu;delznas factors which would be provad
beyond a reasonable ‘doubk:

a. Btatement of Facts

On Fébruary 1, 2006, police officers effected a traffic
stop of a car driven by EEummE i, in the 2700 block
of McBldexry Stweet, in Baltimore. Mr. 8RR exited his
car and was gearched by officers. They recovered a
loaded handgun in his waistband. -

The handgun was an ¥.I.E. Titanium Tiger .38 Special
" revolver, serial number 801322. It was manufactured -in

”
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- Florida and had traveled in interstate commerce prior to
Pebruary 1, 2006. Prior to February L, 2008, Mr. &
had Bustained a fel@ny conviction in Maryland for a crime
punighable by imprisonment for a term exceeding one year. |
The state of Maryland has not restored Mr.: 5 ClVll
rvights following that conviction. '

B, The paxties agree and stipulate that based on
facts readily provable by the government, the offense of fslon in

pogsession of a firearm xesults in a base offenge laevel of 24,
pursuant to Section 2K2.1(a) (2) of the Novarbex 1, 2005 Sentencing

Guidelines. This base offense level applies in this case bhecauss
_tha befendant committed the instant offense subsequent to
gustaining at least two felony uwonvichbions of sither & crime of
- violence or a controlled substance offense. Rowever, the
Government beljeves that the Befendant is subjest to an enhanced
sehitehte under the provisions of 18 U.8.0. § 924(m) as an armed
coareer griminal due to a. prior conviotion in 2003 for possession
with .intent to distribute CP8, a prior donviction in 1994 Eor
pOEBESﬂlOR with intent to distribute (DS, and a prior conviction in

1991 for robbery. IE correct, the felon in possessicn offensa'

would resuls in a base offenge leval of 233 purauant to U.8.8.4
Section 4BL.4 (b} (3} (B).

. Thig Qffice doeg not oppose a two- level
reductibn in the Defendant s adjusted offanse levél, baged upen the
Defendant’ s spparxent prompt recognihion and afflrmative acceptance

- of 'personal responsibility for his criminsl conduct. "This 0Ofifice .

agreesg to make a motion pursuant to U, 8. S.¢. § 3RL.1(b} for an
additional one-level decreade in recognition of the Defendant's

timély notification of his intenmtion to plead guilty. This Office

may oppose any adjustment for acceptance of xesponszbllmty if the

Defendant {a} fails to admit each and evexy item 'in the factual’

- mtipulation; (b} denies involvement in the offense; (&) gives
conflicting statements sbout his involvement in the offense; (d) is
untruthful with the Cwurt, this Office, or the United States
Probation Offica; {e) obstructs o attempts to obstruct justice
pri¢r to sentencing; (I} engages in any criminal coriduct betireen
the date of this agreement and the date of sentencing; or (g)
attenpts to withdraw his plea of guilty.

2. The Defendant understands that there is no agreement
as to his eriminal historxy or criminmal history castegory, and that

‘his eriminal history could alter his offense level if he 18 &

career offender or if the instant offense wes a part of & psttern
of criminal conduat from which he derived a substantial portion of
his Income.

—
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9., This Office and the Deferdant agree that with
respect to the calculation of the advisory guidelines rapge and
application of the 18 U.£.C. § 3553(e} factors, no other offense

eharacteristics, sentencing guidelines  factors, potential

departures or adjustments set forth in the United Statas Sentencing
Guidelines or in 18 U.B.C. § 3553(e) will be raised or are in
dispute.

Imunit

10. In oxder to pexmit the D&fendant to make disclosures
to the Government under this agreement sny information angd
documsnts that he fully and truthfully discloses to the Government

_ during the course of his cocperstion pursuant bto this agreement
will not be used against him, divectly ox indirectly, by this
office In any federal criminal case, except &s set forth below,

11.  If the Defendant fully complies with #11 of the
teyms of this agreement, then in coennection with the Defendant’s
seritencing, this Office will inform the Probation Office and the
Qourt of {i) the nature and extent of the Defendant's cooperation
with this Office; and (i1) all other information with respect to
the Defendant’s backgroun& character, and conduct which this

. Office deems rélevant to sentencing, inaluding the sonduct that is
the subject of any counts of the Indlctment that this office hes
agreed e dismiss. at eentencang-.

12. If this Office determlnes that the Defendant has
provided substantial assistance in an investigation or prosecution
of others, and if he has fully complied with all of him obligations
under this agreement, this Office will wake a mobion, pursuant to
U.5.6.G. § 3K1.1, reguesting the Court to sentenre the Defendant in
Light of the advieory factors set forth inm § 5KL.i{a) (1)-(5) and
reguegting a downward departure of wp to four levels., The Court is
authorized to grant such a8 downward departure pursuant to 18 U.8.C.
§ 3553(e). Thig Office shall -have sole discretion in determining
whether the Defendant has prov;ded such substantial agsistance and,
therefore, whethsar any motlon pursuant to § 5K1.1 should be made.
Thig Office’s determination of whether the Defendant has provided
stubstantial assistance will not depend in any way on the ocutcome of
any trial or othexr proceading at which the Defendant testifies. If
this CEfice makes much a motion, the Defendant is not bound by tha
departura level recommended by thig Office. It is understood that
should this Offlce determime that the Defendant has not provided
substantial assistence i) an investigation or progecution, such a
determination will xelease this Office from any obhligation to make

7
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‘& motion pursuant to § BKL.1, hut will not entitle the Defendant bo
withdraw his guilty plea once it has been entered. It is
understood that, even Lf such a motion is made, the sdntence to be
impesed on the Defendant remains within the sole discretion of the
Court, - -

13, At the time of gsentencing, this Office -will
recommend a sentence within the applicable guideline range. At the
‘time of sentencing, this CFfice will twve Lo Gismiss any open
counts agsinst the Defendant.

14, This agreemant doeg not bind any federal, stata, or.

local prosecuting authority other than this Office, This Office

"wili, however, briing ths cocperationt of the Defendant to the
attention of other prosecuting offices, 1 réguested by him,

Eg;ver of Avpeal

15. . The Defendant and this 0Qffice knowingly and
expressly walve all xights confarred by 1B U.S5.C. § 3742 to appeal
whatever sestence ig lmposed, including any fine, term of.

. supervised relmasa, or order of restitutlon and any igsues that
~relate to the establishment of the advisory guldelines. range, asg
' follows the Defendant saives amy right tc appeal fxom any sentence

within or below the advisoxy guidelines range. resultxng frém an
adjusted base offense level of 30, @nd this Office waives any xight
to appeal from any sentence withinm or above the advisory guidelines
ranga resulting from an adjusted base offense level of 21. Nothing
in thiz agreémesnt shall be  construed to praven!, eithet ths
Defendant oY this Offzce from inveoking the provisions- of Faderal
Rile ¢f Criminal Procedure 35, and appealing from any decision
thereunder, should a senténce be ;mposed that exceeds the statutory
maximum allowed under the law or that is less than any apyllcable
atatutory mandatory minimum provision. The Defendant waives any
and all xights undexr the Freedom of Information Act relating to the
investigation and progecution of the sbove-captioned matter and
ayreas not te file any regquest for documents from this Office or
any investigating agerncy. :

Court Not a Party

_ 18. The Defendant exprassly undewstands that the Court
iz not & party te this agreement. In tha federal system, the
gentence to be imposed i within the sole discretion of the Court.
In particular, khe Defendant understands that neither the United
States Probation Office nox the Court is bound by the stipulation
set forth abeve, and that the Court will, with.the aid of the
Presentence Report, determine the Zfacts relevant to sentencing.
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The Defendant undexstands that tha Court cannot rely exclusively
upen the stipulation in ascertaining the factors ralevant to the
determination of sentsncs. Rather, in determining the factual
bagig for the sentence, the Couri will consider the stipulation,
togather with the results of the presentence investigation, and any
other xélevant information, The Defendant understands that the
Couxt im under no obligation to accept this Offige's
recommendations, and the Couxt has the power to imposes a sentence
up to and including the statutory waximum stated above. The
Defendant: understands that 1if the Court ascsrtaing factors
different from those contained in the stipulation set forth above,
or if the Court should impose any sentence up to the maximum
‘established by statute, the Defendant cannot, for that reason
‘alone, withdraw his guilty plea, and will remain bound to Fulfill
ail of hig obligations under thisg agreement. The Defendant
understands that neither the progscutor, his counsal, nor.the Sourtk
can make a binding prediction, promise, or representation as Lo

- what guidelines range or sentence tlie Defendant will receive. The
Defendant agrees that no one has made such a binding prediction or
promisg. ‘ :

Remedies for Breach

17. Tt is understood that if the Defendant commits any
furthexr crimes, or if it is determined that the Defendant hag
knowingly withheld information; given false, Incomplete, or
misleading testimony or information; falsely implicated ah innocent
person in the commisalon of a crime, exaggeratad the involvenient of
afly . person in the commission of a gwrime in order teo appear
cooperative, or falsely minimized the involvement of any person or
himsgel? in the comnission of 2 crime; engaged in conduct after the
date of this agreement which wonld justify g finding of obstruction
of justice undexr U.S.8.G. § 3C1l.1; or failaed %¢ accept psrxsomal
responsibility for hie conduct by failing to acknowledge his guilt
to the probstion officer who prepares the Presentence Report; or if
the Defendant othexwise falls in any way to fulfill completely each
and every one of his obligations under this agreement, then this
Cffice will bhe released from its cobligations under this agresment
and may recommend to the Court any sentence that this Office
considers appropriate, up to and iancluding the maximum poasible
sentenca. - In additionm, the Defendank shall be subject to
prosecution by this Office for any federal criminal violation of
which this Office har knowledge, including hut not limited to
pexjury, false declaration, false statement and/or obstruction of
HJustice, and the offepsse charged in the other counts of the
Indictment that would otherwise have been dismiased at sentencing.

a. In any such prosascution, this Office may use as

o
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avidenca in any Criminel proceading all statesents nade by the

Befendant to this Office or other designated law anforcement

agente, any testimony given by the Defendant before & grand jury or

other tribunal, and any documents or other tangible evidence

provided by the Defendant, whether prior to or subseguent to the
‘migning of this agreement, and any leads therefrom. The Defandant
shall agsert no claim that such statements or any leada therefrem
. should be suppressed, .

b.  Any such prosecution that iz not time~bayzed by
the applicable statute of limitations oh the date of the signing of
thie agreement may be commenced againat the Defandant,
notwithetanding the expiration of the statite of limitations

“between the aigaing of thias agreement and the commencement of such
prosecution. It is the intent of this agreement Lo waive all
defenses based on the sgtatute of limitations with regpéct to any
prosecution that is not time-barred on the data that this agrasment
is signed. )

1&8. wWhether or not the Defendant has violated the terms
of this agreement shall be detezmined by the Court in an
appropriate proceeding at which his disclosures and documents shall
be ‘admisgible and at which this O0f£fice shall be rzeguired to
gstablish his breach by a preponderance of the evidence. Tha
pDefendant understands and agrees that he shall not be. relieved of
his gbligatione under this agreement or permitted to withdtaw hisg
guilty plea solely because thig Office 13 relieved of any or all of
ita obligations under this agresmant.

Mo Protection From Perjury. Prossoution

“ 19. Nothing in this agreement shall be construed to
protect the Defetiant in any way fxom presecution for perjury,
false declaration, or false statement, in vioclation of 18 ¥.5.C. 8§
1621, 1623, wxr 1001; obatxuction of justice, in Vviolation of 18

CU.8.C. §§ 1503, 1505, 1510, oxr 1512; any crime of violence, or any
‘obther offense committed by him after the date of thisg agresment,
tThe information and documents that he disclosesz to tha Goverament
pursguant to thig agreement may be used against him in any such
prosegution. : '

Sententing May Be Deferrad

20. The Defendant waives and agrses to waive apy righis
under the Speedy Txial Act, and he understands that his sentencing
may be delayed until hie cooperation hasz been completed so that at
sentenaing the Court will h#ve the benefit of all relevant
information. The Defepdant hereby consents teo such postponements

10
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of hisz sentence az may be reguested by this Office.

Entire Agreement

21. This agreement supersedes any prior understandings,
prowlses, or cenditicns betwsen this Office and the Defendant and
constitutes the complete piea agreement in this case, Thore are no
other agreements, promises, undertakings or understandings hetwesn
the Defendant and this Office other than thoss get forth in thig
agraement, and none will be entered jinto unless in writing and
signed by all parties.

If thas Defendant fully accepts sach apd every term and
coridition of this Ietter, please sign and have the Defendant gign
the original and return it to me promptly.

Very truly yOurs;
Rod J. Rosenstein
United States Attorney

.
3

Paut M. Biap "
Agsistant United Stabes Attorney

. I have read this agreefent and carefully xeviewed every part
of it with my attermey. I undevstand it, and I volustarily agree,
to  it. specifically, I have reviewed the Fastual and Advigory
Gpidelines sStipulstion wilth my attorney, and I do not wigh to
change any part of it. I understand this pleas agreament, ahd I
voluntarily agree to it. I am completely satisfiad with ths
representation of my attorney. .

Date

T oam § - ! attorney. I have carefully reviewed every
part. of this agreement with him. To my knowledge, his decision toe
enter inte this agreement ie an informed and voluntary one.

Date | . Daniel Stiller, Beq.

11
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FOR THE WESTERM DISTRICT OF REW YORK

TN THE UNITED STATES DISTRICT COURT o ]?j[];gifj[)

UNITED STATES OF AMERICA .

e

_’v‘_

e

befendant.

Plea Agqresment and Rule 11 Acknowledgments

In preparation for the Plea Agreement, hereinafter set out,

the defendant expressly states that she has discussed with her

attorney and understands the following:

{A)

{8)

()
(&)

(E)

(¥}

that the government has the right, in a prosecution for

perjury or false stﬁtbment, te use against the defendant any
statement that the defendant giVéS under cath;

that the defendant has the rlght to nlead not guilty, .
having already so pleaded, te persist in that plea;

+hat the defendant has the right to & jury tr;al,

that the defendant has the right to be represented by counsel-
-and if necessary have the court appcoint counsel~-at trial and
at every other stage of the proceéeding;

that the defendant has the right at trial to confront and
cross-examine adverse withesses, to be protected from

compelled self-incrimination, to téstify and present ev1dence,

and to compel the attendance of witnesses:

that by entering a plea of guilty the defendant is waiving
these trial rights if the court accepts a plea of guilty:

The defendant further states that she has discussed with her
attorney and understands: :

(G)
()

()

the nature of each charge to which the defendant -ig pleading,
including the elements and factual basis for each crime;

the maximum possible penalty (as set out in Paragraph 1 of the
Plea Agreement);

“the court's authority to order restitution (if applicable):
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(J). the courtfs obligation to impose a special assessment (as set
out in Paragraph 1 of the Plea Agreement);

(K} the court's obligation to consider the Sentencing Guidelines,
and the court's discretion to depart from those guidelines;
and )

(L) the Plea Agreement’s provision waiving the de_fendant's right
to appeal or to collaterally sttack th

Féridant
Dated: sBptembex‘S 2006

ASSlstant Federal
Publlc Deferder

Attorney for the Defendant
Dated: Septemberg , 2006

Interpreter

BOONMY SEMGDARA, hereby affirms under penalty of periury that I am ah
‘Inteorpreter of the Vietnamese language and that I have carefully and fully
tzansia'ted. the above. “Plea _of Guilty — Rule 11 Acknowledgments” to the
defendaﬁt;' further t;fxat Ithe defendant has indicated to me that the defendant
undexstands the terms 6f_ this acknowledgment and <that by signing this
. acknowledgment,_theldefendant agrees to all of its terms: the defendant‘has
further sf}ecifically acknowledged to me that the defendant is signing the

acknowledgment voluntarily and after full consultation with the defendant's

DATED:

P ML i

/BOONMY’@G'DARA Int€rpreter
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NEW YORK

.
*

UNTTED STATES OF AMERICA

Defendant.

PLEA AGHEEMENT

The defendant, (NN NN - the United states
- Attorney for the'Western'Distkict c£_Neﬁ-York (hereinafter "the
government®™) hareby enter iﬁto.a‘plea agreemgnt with the terms. and

conditions as set out below,

I. THE PLEA AND POSSIBLE SENTENCE

1. The defendant agrees to pleadigpilty £0‘couﬁ£ Two of thé'
indictment charging a violétioﬂ of Titlé éi, Uﬁited States Code,
Section 846 (Eonspiracy e possgess with intent to distribute and Eo
distribute marijuana), which carries a maximum possible sentence of
a term of imprisonment of B years, a fine of $250,000 or boeth, a
mandatory $100 specilal assessment and. a term of sﬁpervised release

of at least 2 years and up to life. The defendant understands that
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the penalties set forth in this paragraph are the maxzimum penalties

that can be imposed by the Court at sentencing.

2. The defendant ﬁndérsténds that, if it is determined that
the defendant has vioclated any -of the terms or conditions of
supervised release, the defendant may be réquired to serve in
prisqn ail or part of the term of supervised releasé, up to 2
years, ‘without credlt for tTime prev;ougly served on superV1seq
reiease.' As a consequence, in the event the defendant is santenced
te the maximum-term of incarceratlon, a prison term impeosed for a
violation of superviséd'release-mﬁy result in the defendant Se;ving
a sentence of imprisonmént longer than the statutory maximum §et

forth in paragraph 1 of this agreement.

II. SENTENCING GUIDELINES

3. The defendant understands that the Court must consider

‘but is not bound by the Sentenczng GUldellnﬂb {Senten01ng Reform

Act of 1984)

ELEMENTS OF THE CRIME

4. The defendant understands the nature of the offense set

forth in paragraph 1 of thls agreement and understands that 1f this

D
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.
b

case proceeded to trial, the government would be required to prove
beyond a reasonable doubt the following elements of the crime:
-that an agreement existed between two or more persons to commit_a

controlled subsgstance felohy offense, that the defendant knew of the

existence of the agreement, and that the defendant intended to ‘

participate in the unlawful agreement.

FACTUAL BASIS

5. The defendant and the government agree to the following

facts, which form the basis for the entry of the plea of guilty

A

including relevant conduch:

a) That on ©r about April 7, 2005, at
the Peace Bridge Port of Entry in
Buffalo, . New. York, the defendant
entered .t Lted States, along

with (. jo in 3
rented mini-van aring-" Ontario
- registration «NRG_G_G:. '

b}  The defendant, and the veliicle she
was driving, were referred over for
secondary 1inspection. During the
secondary inspection, agents found,
concealed in the door panels,
approximately . 109 vacuum-~sealed
plastic bags of marijiuana.

o) The defendant admitted to agents
that she was aware of the marijuana
in the car and that she agreed with
Y GRS © celiver
the marijuana teo New Jersey.
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d} At least 20, but less than 40,
kilograms of marijuana is the amount
involved in the deféndant?s relevant
conduct encompassed in the
Information which could be readily
proven by the government against the
defendant. '

6. The government and the defendant agree that Guidelines

§§ ?Dl 1(a}(3) and 205, l{c){ll} apply to the offense of conviction

and provides for a base.offense level of 18,

SPECIFIC OFFENSE GHARACTERISTICS
USSG CHAPTER 2 ADJUSTMENTS

7. . The government and defendant agres that the following:

specific offense charactgristic dees apply:

la) the twd level decrease pursuant Lo Guidelines §
. 2D1.1{b) (7} {safety valve}.

ADJUSTED OFFENSE LEVEL

B. Based on the foregeing, it is the understanding of the

government and the defendant that the adjusted offenss level

for

the offense of conviction is 186.
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ACCEPTANCE, O RESEPONSIBILITY

8. At SEnténcing, the government agrees not to cppose'the
recommendation that the Court apply the two (2} level downward
adjustment of Guidelines § 3B1.1(a) {acceptance of responsibility)
and further agrees to move the Court to apply the,additional one
1) level downward adjustment of Guidelines § 3£1.1(b), which would

result in a total offense level of 13.

'CRIMINAL HISTORY CATEGORY

10. It is the understanding of the government and the
defendanf that the defendant's criminal history categery is I. The
defendant understands that i the defen@ant is sentenced for, or
convicted of, an'y other charges prioxr to sentencing in this action
the defendant's criminal history cafegory may increass. The
defendant understénds that the defendéﬁt has no.right to withdraw
the plea of guilty based on the Court’s detérmin;tiqn"of the

defendant’s criminal history category.
GUIDELINES® APPLICATION‘ CALCULATIONS . AND IMPACT

11. It is the understanding of the government and the

defendant that, with a total ocffense level of 13 and criminal

-5
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nistory category of X, the defendédnt's éenﬁencing range would be a
term of impriscnment of 12 to 18 menths, & fine of 53,000 to
$30,000 and a period of supervised release of 2 to 3 years.
Notwithstanding this, the defendant understands that at sentencing
the defendant is subject to the maximum_penaltigs set forth in

paragraph 1 of this agreement.

1z $hé government and the defendant reserve the right to
recbmmend a ééntence ocutside the Sentencing Guideiines range set
forth abéve. This paragraph reserves the right té the.gévernment
and the defendant to Ering te the attention of the Courﬁ all
information deemed relevant to a determination of the proper

sentence in this action,

13. The defendant understands that the Court is not bound to
accept any Sentencing Guidelines calculations set forth in this
agreement and the defendant will not be antitled to withdraw the

plea of guilty based on the sentence. imposed by the Court.
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IIT. STATUTE OF LIMITATIONS

14. In the event the défendant’s plea of guilty is withdrawn,
or conviction vacated, either.pre— or post-sentence, by way of
appeal, motion, post~conviction proceeding, collateral attack or
otherwise, thé defendant agrees . that any charges dismissed,
'pursuanﬁ to this agreement, shall be automatically réinstated upon
“motion of the government and the defendaﬁt further agrees not to
assert the statute of limitations aé a defense to any criminal
offense involving or related té the unlawful poséessiont
wanufacture or distributién of controlled substances which is.not
time barred as of the.date of this agreemeﬁt.' This waiver shéil be
effective for a period of six months following.the date upon which
the withdrawal of the guilty plea or vacatigg.of the anviction

becomes final.

IV. ALIEN STATUS

15. The defendant understands that, as the defendant is not
a citizen of the United States, a conviction in this action may
affect the defendant’s right to enter and/or reside in the United

States.
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V. GCOVERNMENT RIGHTS AND RESERVATICGNS

16. The defendant understands that the government has

3

reserved the right to:

a. provide to the Probation Office and
the Court all the information and
evidepce in Iits possesegion that the
government -deeins relevant ¢odncernming
the defendant's background,
character and involvement in the
offense charged, the circumstances
surrounding the charge .and the
deferndant's criminal history;

b. respond - at sentencing = to any
statements made by the defendant or
on the defendant's behalf that are
inconsistent with the informaticn
and evidence available to the
government - '

c. modify its position with xespect to
aay sentencing  recommendation or
sentencing fagtokr under  the
Guidelines including eriminal
histeory category, in the event that
stbsequent to this agreement the
government receives previously
unknown informaticn regarding the
recommendation ox' factor.

d. oppose -any application for a downward
departure and/or sentence outside
the Guidelines range made by the
defendant. '
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17. At sentencing, the government will move to dismiss the

open counts of the indictment.

18. The defendant agrees that any <£inancial records and
‘infcrmation provided by the defendant to the Probation Office,
béf&re or after sentencing, may be disclosed to the United States
Attorney’s Office foi use in thé'colléction of ény'unpaid financial

aobligation.

| VI. APPEAL RIGHTS

1¢. The defendant undérstands ﬁhat Title 18, United States
Code, Section 3742 affords a defendant a limitéd right to appeal
the sentence imposed. .The defendahp}.howéver, knowingly waive§ the
right to appeal, modify pursuant to Title 18, United Staﬁes Code,
Section 3582 (c) {2) and coilaterally attack‘ény sentence imposed by
the Couﬁt which falls within or is less than the.senfencing fange-
- for .impriSOPQEQ;f a fine and superﬁised‘ release set forth .ih
éectioﬁ If!lﬁérgéra§h 11 abové: ﬁotwithstaﬁding thé manner in whéch

the Court determines the sentence.

20. The defendant understands that by agreeing to not
collaterally attack the sentence, the defendant is waiving the

right to challenge the sentence, in the event that in the future
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the defendant becones aware of previocusly unknown facts or a change
in the law, which the defendant believes would justify a decrease

in the defendant’s sentence.

21. The government waives its right to appeal any sentence
imposed by the Court which falls withiﬁ or is greater than the
sentencing rangé for imprisoﬁmént)'a‘fine and supervised release
set férth in Section II, paragréph 11 above,‘nbtwithstanding the
manner.in which the Court determinéé the senteéenca. Howevér, in the
event of an appeal from tﬁe_defendant's sentence by the defendant,
the government reserves its right to argue the correctness bf'the

defendant ‘s sentence.
VII. TOTAL AGREEMENT BND AFFIRMATIONS

22, -This plea agreement represents the total agreement

g, and the government ;

between the defendant, “ e
There are no promises made by anyone other than those contained in

this agreement. This agreement supersedes any other prior

=10~
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agreements, written or oral, entered into between the government

and the defendant.

TERRANCE P. FLYNN
United States Attorney

I have read fhis agreement, which consists of 12 péges. 1
have had a ful; oppoitun%ty to discuss this agreement with my

aﬁtorﬁéy;“exﬁ‘$W${' nfTWAFPD. I agree_that it represents the

toﬁal(égiéé&éﬁ;3?&5&56& $étwéen mySelf and the government. No.r
prOmise$ o£ representatiéns have been made toc nme other_than-wﬁét is
contained'in‘this.agreement. I understand all of the consequéﬁées
of my plea of-guilty. T fully agree with the contents of this
agreemenﬁ. I am signing this agreement voluntarily and of my own

free will.

Defenda

nssistant Federal
Public Defender
Attorney for the Defendant

bated: September _ B, 2006 Dated: September O ., 2006

o
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v

: hereby affirms under penalty of

perijury that i am an Intexpreter and that I have carafully and
fully translated the entire plea ayreement (set forth above) to the
defendant, 'm forther that the defendant has
~ indicated to me that the defendant understands the terms of this
plea agreement and that by signing this agreemént, the defendant .
agrees to all of its terms and condltlons, the defendant has
furTher 3p901f1cally acknowledged to me that thP defendant is

signing the agreement voluntarily and after full consultation with

the defendant’s attorney, (SN “MMASNES, ~7PD.

DATED: September Cﬁ i 2006

Interpﬂgggﬁ

—]Pw
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FROM THE WESTERN DISTRICT OF NEW YORK
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NEW YORK T

UNITED STATES OF AMERICA : N

C6-CR-

.

Defendant.

PLEX AGREEMENT

@, and the United States Attorney

for the Western District ofﬁNew_Yoxk.(hereinafter "the government™)

hereby enter into a Pléa Agreement with the terms and conditions as

set out below.

I. THE PLEA AND POSSIBLE SENTENCE

1. The defendant agreses to waive indictment and to plead

guilty to a one-count Information charging a violation of Title 18,
United States Code, Section 1347 {Health Care Ffaud),'which carries
a maximum éossible sentence of & term of imprisonment of 10 years,
a fine of §250,000, or both, a mandatory $100 special assessment,
and a term of stpefvised release of up to 3 vears. The defendant
understands that the penalties set forth in this paragraph are the

maximum penalties that can be imposed by the Court at sentencing.
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2

v

.

2. The défendént understands that the Court must regulire
restituﬁion in the amount of $?4,305 to be paid to Prudential
Insurance Company ($12,231), Budget Rent-A-Car ($28,242), and
Traveiers Insurance Company (533,832) as paxt cf the seéentence,
pursuant to Sentencing Guidelines Section 5ELl.1 and Title 18,

United States Cdde, Section 3663A.

3. The defendant understands that, if it is determined that
the defendant has viclated any of the terms and conditions of
supervised release, Ehe.defendantﬁmay be reguired to ssrve in

prison all or part of the term cf supérVised release, up Lo 2

yedrs, without credit for time previously served on .supervised

release, As a consequence, in the event the defendant is séntenced

to - the maximum term of incarceration, a prison term imposed for a
violation of supervised release may result in the defendant’s
serving a sentence of imprisonment longer than the  statutory

maximum set forth in paragraph 1 of this agreement.

II. SENTENCING GUIDELINES

4. The defendant understands that the Court must consider but
is neot beound by the Sentencing Guidelines (Sentencing Reform Act of

1884).
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ELEMENTS OF THE CRIME

5. The defendant understands the nature of thé offense set
forth in paragraph 1 of this agreement and‘understands that, if
this case were to procesd to trial, the government would‘ be
required to prove beyond a reasonable doubt [18 U.S.C.‘13473:

{a) The'defendant'participated in ér devised a scheme to

defraud;

{b} The obhject of the scheme was to obtain money;

® The victiﬁ of the scheme wis a health care benefit
program; and

(d} the defendant acted knowingly.

FACTUAT, BASIS

6. The defendant and the government agree to the following
facts, which form the basis for the entry of the plea of guilty

including relevant ceonduct:

a, In and from July 2001 through June 2004, the
. defendant participated in a criminal scheme with, among
others, GUINNIENNEN - d SESNNS NN 4NNy -
which autcmobileé collisions were staged in order to
fraudulently obtain money from insurancé companies. It
was a part of the scheme that participants in the staged .
collisiens falsely claimed that the collisions wexe
accldental and that they were injured as a result of the
collisions, when, in fact, the collisions were pre-
‘arranged and the participants were not injured ds a
result of the collisions.




v

Case 1/AIBENANGNENGY Document3 Filed 10/18/2006 Page 4 of 19

b. Thereafter, the participants, who falsely
claimed to have been injured in the staged collisions,
received treatment at medical clinics, including a ¢linic
in Brooklyn and Williamsville, New York. The treatment
provided to the.participants, whe claimed to be injured,
was, in truth, either not medically necessary or not made
necessary on account of the staged collisions. Personnel
at the .facilities generated medical reports, which
fabricated or exaggerated the extent of the persons’
injuries and need for treatment.

¢. Under the New York State No-Fault Insurance
system, the insurance company for ‘the driver of a car

" involved in the accident is responsible for paying for

all medically necessary treatment caused by an accidental
collision. As such, the insurance company. payments were.
part of health care benefit programs as defined in Title
1B, United States Code, Section 24 (b}.

d. It was also part of the criminal scheme that
participants, who falsely claimed to be injured in the
staged collisions, were referred to lawyers, who filed
bogus persenal injury claims based on the staged
c¢ollisions.,

July 10, 2001 Staged Collisidn
e, On July 10, 2001, pursuant te a prearranged plan

with m and “ the defendant,

rented a vehicle to be used in a staged coliisien.

f£. It was part of the scheme that on August 11, .
2081, on Shirley Avenue, Buffalo, New York, w
intentionally crashed the rental vehicle into a vehicle |
owned by p At the time of the collisgion; .
there were no passengers in the rental vehicle and there.
was no cccupant in NGy vehlcle.

L. ]

g. It was part of the Scheme that when the police
arrived at the scene of the collision, the defendant
falsely claimed fto have bheen driving the rental vehicle
at the time of the collision and falsely claimed that the

c011151on was an accident.

h. It was part of the scheme that
falsely reported to the police that he was in his car at
the time of <the collision and that three other
individuals pressent at the scene (4

4
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anc-giNPENNRRP-) had been passengers in his

car at the time of the collisian.

I. It was further part of the scheme that
fraydulent no-fault insurance claims on behalf: of
were filed with Prudential
InauranCL Company in which they falsely stated that they
were injured in the July 10, 2001, collision when, in
fact, they were not in W carx at the time of the
collision, B

L andm went to,
among other provxders, W . Center

), & medical clinic operated by R and
lo‘c':'ated in wWilliamsville, New York. They 'ré_celved
treatments 'at @B that were not medically necessary or
not. medically necessary on account of the staged
collision.

k. $3®:nd other medical providers then submitted
claims for the cost of treatment to Prudential Insurance
Company., The claims falsely stated that the treatments
were medically necessary  as a  result of injuries
“suffered” by 4R, < g and Sloan in the
July 10, 2001, “accident.” Prudentidl paldm‘and other
medical providers a total of $12,232 for the medical
treatments that, if actually rendered, were not nade
NeCesSsSary on account of the collision,

1. It was further part of the scheme that personnel
at @i referred CNNNGEGNG: m, and ” to an
attorney, who filed pérscnal injury claims on their
behalf, based on their false ¢laim that the July 10, 200%«
staged collision' was an accidental gollision and that:
they had been injured as a result of an accident.

i C e,

m. It was a result of the scheme that in June 2004,
Budget Rent-A~Car issued a check for $6,000 pavable to
o g : P based on
B faise claim of being :_n]ured in the staged
collision. Previously, on August’ 6, 2001, Budget Rent-2a-
Car issued a check to iR in the amount of $9,742.06
as payment for damages to il # car, based on
false claim that the July 10, 2001, staged collision was
accideéntal. TR e

n. Por purpceses of relevant conduct, Budget Rent-a-
Car paid out an additional $7,500 to GNP -=nd $5, 000

5
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"t o b3

to Slcan as settlements for their personal injury claims,

also filed by NN .

Kt iy

W

0. Based on the above, Prudential and Budget Rent-
A-Car suffered losses totaling $40,473 as a rosult of the
July 10, 2001 staged colllslon

p. For purpcses of relevant conduct, Prudential

Suffered losses from .the staged collision totaling

approximately $50,663 for payments to-for treatment
rendered to a number of the persons participating in the
staged collision that was not medically necessary, for
‘the settlement of claims for non-existent personal
injuries) and for damages caused to the vehicles invelved
in the staged CDlllalOn :

August 31, 2001, Staged Collision
g. Por purposes ¢f relevant conduct and restitution,

the defehdant admitted he partLCLpated in ‘ancther staged
g¢ollision, which took place in Anherst, New York, on

August 31, 2001, As a result of fraudulent no-fault

insurance claims filed with Travelers Insurarice Company
on behalf of the participants in-that staged colllslon,
including the defendant, Travelers paid approximately

519,471 to medical providers for treatment rendered to .
them that was not medically necessary or not medically

necessary on account of the. staged collision., 1In
addition, Travelers pald out a total of $14,361 in
settlement of personal intury and vehicular damage. claims

“as a result of the August 31, 2001 staged collision.

Summary of Losses

qg. Based on the foregoing, the defendant’s criminal
conduct resulted in losses to victims totaling $74, 305 as
follows:

Prudential Insurance Company - $12,231
Budget Rent-A-Car - 328,242
Travelers Insurance Company - £33, 832
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BASE_OFFENSE LEVEL
"7. The government and the defendant agree that Guidelines
Section 2B1.1{(a) (2) appllies to the offense of conviction and has a

hase offense level of 6.

SPECIFIC OFFENSE CHARACTERISTICS
USSG CHAPTER 2 ADJUSTMENTS

8. . The government and the defendant agree that the following
specific offense characteristic does apply:
the eight-level increase pursuant to
Guidelines § 2B1.1(b) (1) (E), in that the loss

to. the victims was between $70,000 and
$120, 000. o A

ADJUSTED OFFENSE LEVEL

5. Based on the foregoing, it is the understanding of the
govertment and the defendant that the adjusted offense level Ffor

the offense of conviction is 14.

ACCEPTANCE OF RESPONSIBILITY

16. At sentencing, the government agrees not Lo oppose the

recommendation that thé Court apply the two (2) level downward
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adjustment of Guidelines § 3El.1(a) (acceptance of résponsibility)

which would result in a total offense level. of 12._A

CRTMINAL HISTORY CATEGORY

11. It is the understanding o;“. the governmént and tﬁe
defendant tha?; the defendant's cxriminal history, categ.or.y‘ is I, '-I‘he
defendant u'nder'stand_s that, if the defendant is sentenced _-fo::, or
cenvicted of, any other 'cha;rg@s‘ prior te sentencing in this action,
{:he .d,e‘feﬁdant's criminal his‘tofry‘ categ.éry may increa-sé-« ‘*.I"he
defen‘daﬁt understands thét the defendant has no right o withdraw
the piea. of guilty based on the Court.'s determination of the

defendant‘"s criminal history category.

GUIDELINES' APPLICATION, CALCULATIONS AND IMPACT

12. It is the underst;anding of the go'vernmént and the
dei?endant that, with a total offense level of 12 and crimingl‘
history caﬁegory of I, the defendaﬁt’s sentencing )range would be a
term of :';mprisonme’nt of 10 to 16 months, a fine of $3,000 to

 $30,000, and a pericd of supervised relezase of 2 to 3 years.

Notwithstanding this, the defendant understands that at sentencing
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the defendant is subject to the maximum penalties set forth in

paragraph 1 of this agreement.

13, Except as permitted in paragraph 27 of this agreement,
the government and the defendant agree to recommena that the
defendant be sentenced within the Séntencing Guidelines range set
fdrth above., A breaéh of thié paragraph.by one party will relieve
tﬁe che: party of any agreements made in this Plea Agreement with

respect to sentencing motions and recommendations.

14, TheAdaféndant understands that the Pfobation Cffice will
‘make an independeﬁt determinétion of the défeqdant‘S'totai offense
level  and eriminal history category ~and  that theé COurE will
ultimately .dEtermine tﬁe aﬁpropriate totai offénse* level and
crimihal history categery. The defendant will not be entitled to
withdraw the plea of guilty becauSe.df the Court's failure to adopﬁ
ahy Sentencing Guidelines calcuiétioﬁs'set forth in this agreement

or because of an-upward departure made by the Court.
IIT. STATUTE QF LI IONS

15. In the event the defendant’s plea cof guilty islwithdrawn,
or conviction vacated, either pre- or post-sentence, by way of

appedl, motion, post-conviction proceeding, c¢ollateral attack or

¢
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otherwise, the defendant agrees that any charges dismissed pursuant

to this agreement shall ke automatically reinstated upon motion of'.

 the government and further agrees not to assert the statute of

limitations as a defense to-any other criminal offense involving or
related to health care fraud or mall -fraud involving staged
collisions as described in Section II, above, which is not time-
barred as of the date of this agreement. _This waiver shall be
effective for a period of six months following the date-upon which
the withdrawal ¢f the guilty pleé or vacating 6f the conviction

becomes Final.

IV, GOVERNMENT RIGHTS AND RESERVATIONS.

i6. At sentencing, the government agrees to not oppose a
reguest by the defendant that the Court-iméose'a sentence at the
lowest point within the Guidelires range determined by the Court.
Tﬁe government reserves the right to take a position as to- the

amount and methed of payment for restitution and/oxr fine.

17. ' The defendant understands that +the government has

reserved the right to:

a. provide to the Prcobation Office and the
Court all the information and evidence in its
possession that the government deems relevant
Cgoncerning the defendant's background,
character and involvement 1in the offense

10
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chargéd, the circumstances surrounding the
" charge and the defendant's criminal history;

b. respond at sentencing to any statoments
made by the defendant or on the defendant's
benhalf that are inconsistent with the
information and evidence available to the
government; and

c. modify its position with respect to any
sentencing recommendation or sentencing factor
under‘_the Guidelines including criminal .
history category, in the event that subsequent
te this agreement the government receives
previocusly unknown information regarding the
recommendation or factor. . ’

18." The government agrees that the defendant will rot be
prosecuted by the Office of the United States Attorney for the
Western District of New_ York for any other federal criminal
\E_>:'£_'fE“.n.'s';e's:‘r committed in the Westein District of Wéw York in anylﬁay
invelving or related to health.dare fraud or mail fraud invblvﬁng
"stéged collisicns, as described in SectionnII, above, committed up

to the date of this agreement and about which the defendant has

informed the government prior Lo signing this agreement.

19. The defendant agrées that any financial records and
information provided by the defendant to the Probation Office,
before or afrer sentencing, may be disclosed to the United States
Attornej’s Qffice for use in the collection of any unpaid fine,

restitution or special assessment,

11
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Waiver of Right to Post CGpvicticn

DN2A Testing of Physigal Evidence
20. The defendant uhderétands that, pursuant to Title 18,
Unite&.States,Code, Section 3600,'the defendant may have the right
to reguest DNA testing of evidence in the possession of the-
'govérnmeﬁt. -As. a condition ¢&f thils édreement, ‘the.;defendant
vqluntaiy- Qaiﬁes; for ‘all purposes, 'any right to requeét- DNA

testing of any such ev1dence.

V. APPEAL RIGHTS

21.7 The defeﬁdant understands that Title 18, United Stafes
Code,ZSaction 3742 affords a defendant a limitéd right to appeal -
the sentence imposed. The defendant, however, knoWingly wailves the
right to appeal, modify pursuant to Title 18, United States Code,
Section'3582(c){2), and collaierally attack any sentence imposed by
the. Court Wthh falls thhln or is less than the sentencxng range
for 1mpr1sonment, a flne and superv15ed release set foxth in
Section II, above, notwithstanding the fact that‘the Court may
reach the sentence by a Guidelines analysis different from that set
forth in this agreement. The defendant further agrees not to
appeal a restitution order which does not exceed the amount set

forth in Section I ¢f this agreement.

12
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22. The.qovernment walves 1lts right teo appeal any sentence
- imposed by the Court which fallé within or is greater than the
sentencing range for imprisconment, a fine and supeivised release
set forth in Section II, above, notwithstanding the fact that.the
Court may reach the senténce by a Guidelines analysis‘different
from that set forth in this agreement; However, in the event of an
appeal frem the defendant's sentence by the defendant, the
‘government reserves its" right to,argue.the co;rggtness of fthe
defandant's sentence.. Fu?ther, the go&ernment othérwise reseiﬁes
all of ité xighté of appeal as provided f£eor in the Sentencing

Reform Act of 1984,

VI. COORERATION

.23. The defendant will cooperate with the' government by
providing complete and truthful information regarding the
defendant‘s knowledge of any and all criminal activity, whether
undertaken Dby the defendant or others, in any way involving or
related to health care fraud aﬁd mail fraud‘involving étaged
collisions. The defendant's. cooperation shall also include
submitting to interviews by goverﬁmenf attorneys and agents, as
well as_testifying truthfully and completely before grand jurles
and at such pretrial and trial pioceedings as the government shall

deem necessary.

13
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24. The defendant's cooperation shall also be provided to any
lécal; state or federal authorities designated 5y the governmenti
and who have agreed to.abide by the terms of the “Cooperation”.
section of this ag&eemaﬁt} The defendant's obiigation to testify
truthfully and completely shall e:{ten&‘ to proceedings in federal,
state and local courts in jurisdictions,.which have agreed to abide

by this agreement.

25. In exchangel fer the ‘deféndaﬁt's 'plea of guilty and
cooperation as set forﬁh in this agreemeént, the defendant will not =
be prosecuted by the Office of the United States'Attofney for the
Western District of New York for any other fedéral criminal
offenses, committed in the.ﬁestern District of New York in any way
involving or relaﬁed to health care fraud and mail fraud inveolving
staged collisions, committed up to the date of this agreement and
about which the defendant provides complete and - truthful

information.

26. Further, no testimony, statements or tangible objects
prcvided by the defendant ih compliance with this agreement (or any
information directly or indirectly derived therefrom) will be used
aéainst the defandanﬁ in any criminal case, except a prosecution

for perjury or making false statements,

i4
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27, Upon conditien that the defendant has fully complied with
all terms and conditions of this agreement, should the government
determine that the defendant has provided substantial assistance in
the investigation or prosecution of other pexsons, wheo have
gommitted offenses, .the government  will move ??2

)

' sentenrlng to depart downward from the Guldellnes by bwﬁ—l vels, as fﬁ

prov1ded for in Guidelines § 5K1.1, Wthh,gif ranted by the Court, s

L

b0 O~ L “/’
of*&*tv“ri' onths imprlsonment Further, the government agrees not

te oppose a request that the defendant be sentenced to home
confinement as a substitute for incarceration. The defendant
understands that the decision to meke such a motion is within the
sole discretion-qf the government and that the decision to grant
sucﬁka motion, the extent of any downward departure, and the form

©f incarceration, are matters solely within the discretidn_of the

Court.

28, ThlS agreement does not preclude the prosecuflon of the .
detendant for perjury or making false statements in the event the
defendant testifies falsely or provides false information to the
government; This agreement is not contingent upon the £iling of
charges against, the return of an Indictment against, or the

successful proseculion of, any person or entity.

15
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29. It is a condition of this agreement that, up through the

date of the defendant's sentencing, the defendant shall commit noe

' further crimes. It is also a condition of this agreement that the

‘defendant must, at all times, give complete, truthful and accurate

information and testimony and not withhold information from the
government or refuse to testify truthfully and completely. 'ShouldA
the defendant be sentenced prior to the completion of the

defendant's cooperation with the government,. the ‘defendant’s

obligatiqhi to comply with the cooperation’ pro%isiOns of this

agreement extends past sentencing.

36. In the event tﬁe government believes the defeﬁdant has
violated any of'the'cohditioné in the “Coopération” section of this
agreement, then the government may, befofe‘or after sentencing,
petition the Court to declare that the defendant has bréachgd this
agreement and ‘for' an co¢rder relieving the government of its

obligations under this agreement.

31. Whether or not the defendant has violated any of the
conditions of this agreement shall be determined by the Court in an
approprlate proceeding, at whieh ahy disclosures and documents
provided by the defendant shell be admissible énd at which the
government shall bhe required to estaklish any wviolation by a

preponderance of the evidence. In order to establish any violaticn

16
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by the defendant, the government is entitled to rely on statements

and information givén by the defendant pursuant to this agreement.

32. If this. agreenent is declared breached:

a. the defendant shall thereafter be subject to prosecution
for any federal criminal viclations, of which the goverament
has knowledge including, but not limited to, perjury and
chstrxuction of Jjustice;: ,

b.  the government may thhdraw any morlon, flled pursuant to
Sentencing Guidelines § 5K1.1, Title 18, United States Code,
Section 3553(5} and/or Rule 35(b},

c. the defendant has ne right to Wlthdraw the plea of
gu;lty, oo

d. the defendant shalL waive all rights under Fed. R. Crim,
P. 11(f), Fed. R. Evid. 410 and. Sentenczng Guidelines § 181.8
and the defendant expressly agrees that all’ statements,
testimony and tangible objects, provided by the defendant
fwith the exception of statements made  in open court durlng
guilty plea proceedings), whether prior or subbequent to this
agreement, can be used directly and indirectly in any and all
criminal proceedings against the defendant; and

e. the defendant agrees that any charges, that were
dismissed pursuant to this agreement, shall be automatically
reinstated upon motion of the government. Furthermdre, the
defendant agrees not to assert the statute of limitations as’-
a defense to any criminal offense involving or related to
health care fraud and mail fraud involving staged collisions
which is not time barred as of the date of this agreement.
This waiver shall be effective for a pericd of six months
following the date, upon which the Court's order declaring the
agreement breached by the defendant becomes final.

17
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33. At the time of sentencing, the government will make the
nature and extent of the defendant's compliance with this agreement
known Lo the Court. The government and the defendant will request
that sentencing be adjourned until fuil satisfaction bf the

defendant of the terms of this agreement. In the event the

defendant is sentenced pricr to the cdmpletion of the defendant’s

cooperation with the government, the govérnment regerves the right

to modify any recommendation to be made by the gdvernment"at'

sentencing, pursuant to Guidelines § 5K1.1 and/or Title 18, United

States Code, Section 3553{e).

34. The defendant's attorney is expressly pexmitted to be
préseht at ‘any time the defendgnt islquesticned or interviewed by

government agents regarding the matters set forth in this

agreement.
VII. TOTAL AGREEMENT AND AFFIRMATIONS
35. This Plea BAgreement represents the tetal agreement

between the defendant, “and the government. There

are no promises macde by anyone other than those contained in this

agreement. Thilis agreement supersedes any other prior agreements,

18
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written or oral, entered into between the government and the

defendant.
TERRANCE P. FLYNN
United States Attorney
20D ct el ¥ew York
BY:
October'fgn 2006
I'have read. this agreement, which consists of 19 pages; I

have had & full opportunity to discuss this agreement with my

attorney,

"ﬁjEsq. I agree that‘it represents the
total agreeménﬁ'fggﬁﬁéé:§é£We9n thé,government and hyself.‘ No‘-
pzomisés-or fep#ESEntaﬁiéns‘héve been made to ﬁe othe£ ﬁhan whét is’
contained in this agfeement. i-uﬁderstand all of the consequenceS‘
of my plea of guilty.. I fully agrée with the contents of this

" agreement. I am signing this agreement voluntarily and of ny own

free will.

Deferidant

Dated: October /& , 2006

- Bsq.

torney for the Defendant

Dated: October /&, 2006

- 19
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- United States of America,

PAUL K, CHARLTON
 United States Attormey

District of Arizona

FIRLD(AUSA)

Assistant U.S. Attorney

Two Renaissance Square.

40 North Central Avenue, Suite 1200
Phoenix, Arizona 85004-4408

Arlrona State Bat No. FIELD(ATUSA Bar No.)
Telephone (602) 514-7500

FIELIXAUSA g-mail address)

_ UNITED STATES DISTRILT C()URT
DI‘%TRICT OF ARI? ONA

| CR-FIELD(CR No.)
Plaiatiff, -

v, : | PLEA AGREEMENT

FIELD(Def First Name) FIFLD(Def
Syrname),

FIELDi Ahds 1

FIELD(Alias 2

FIELD(Alias 3}

FIELD{Alias 4

Defendant. -

The United States of Ameriéé and the defendant agree to the following disposition-of this
matter:. ' '
PLFA |
The defendant agrees to plead guilty to an Indmtment chargmg a v1olat1on of 8 US.C.
Section 1326(a), enharnced by Title 8, United States Code, Section 1326(b)(2), Hegal Reentry
After Deportation, a class C felony.
STIPULATIONS. TERMS AND AGREEMENTS

Defendant understands that the guilty plea is conditioned upon the following terms,

stipulations, and reqmrements:
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Maximurn Penalties
a. Aviolation of Title 8, United States Code, Section 1326(2), enhanced by 1326(b)(2),

is punishable by a maximum fine of $250,000.00, a maximum term of imprisonment of 20 years,

- or both and a term of éup_ervis_ed release of up to three (3) years.

b.  According to the Sentencing Reform Act of 1984, the court shall:
(D Order the defendant to make restitution to any victim of the offense unless,

pursuant to Title 18, United States Code, Section 3663, the court determines that resti’fution

would not be appropriate in this case; -

{2) Order the defendent to pay a fine, which may include the costs of,

supervised release or incarceration, unless, pursuant to Title 18, United States Code, Section

3611, the defendant establishes the applicability of the exceptions found therein;

(3) Orderthe defendant, pursuantto Title 18, United States Code, Section 3583,

to serve a term of supervised release when required by statute or when a sentence of
-imprisonment of more than one year is impesed, and the court may impose a term of supgrvised

reléage in all other cases.

c. Pursuant to Title 18, United States Code, Section 3013, the court is required to

impose & s'pecial' assessment on the defendant of $100.00. The special assessment is due atthe

time the defendant enters the plea of guilty, but in no event shal} it be paid later than the time of

' sentencing, If the defendant is indigent, the special assessment will be collected according to

the provisions of Chapters 227 and 229 of Title 18, United States Code.
Agreements Regarding Sentence

Defendant understands that the Court isrequired to consider the United States Séntencing
Guidelines (“U.8.8.G.” or “Sentencing Guidclines™) among other factors in determining
defendant’s sentence. Defendant understaﬁds, however, that the Sentencing Guidelinesare only

advisory, and that after considering the Sentencing Guidelines, the Court may be free to exercise

jts discretion to impose any reasonable sentence up to the maximums set by statute for the crimes

of conviction.
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Specific Qffense Characteristics and Sentences
Pursuant to Rule 11(c)(1XC), Fed. R. Crim. P., the government and the defendant

stipulate and agree that the following is an appropriate disposition of this case:

(A) Level24 Offenses, Under the Sentencing Guidelines, assef forthinU.8.8.G.
§ 2L1.2(a) and (b)1){(A), Unlawful Reentry. After Deportation by an alien with a prior

_ aggravafed felony conviction for (i) a drug trafficking offense for which the sentence imposed

“exceeded 13 months; (ii) a crime of violence; (iif) a firearms offense; (iv) a child pornography

offense; (v} 2 national security orterrorism offense; (vi) a human trafficking offense; or (vii) an

alien smuggling offense committed for profit, is classified as a crime with an offense level of

i twenty-four (24), and carries a sentence between 51 and 125 months incarceration, which will

| be precisely determined by the court, based upon the deferidant's criminal record. If the

defendant has a conviction which falls under those enumerated in 1.8.8.G. § 2L1 :Z(b)(lz)(A),

1| the government and the defendant agree that the defendant shall receive a three- level downward
“adjustment for acceptance of responsibility and an additional three-leve] downward departure
| pursuant to U.S.S.G. § 5K3.1. This will result in 2 total offense level reduction under the plea

| agreement of six (6), which will classify the defendant in offense level eighteen {18), which

carries a sentence of between 27 and 71 months, depending on defendant's criminal history.,
(B) Level 20 Offenses. Under the Sentencing Guidelines, as set forth in U.S.8.G.
§ 2L1.2(a) and (b)(1)B), Unlawful Reentry After Depdrtation by an alien with a prior
aggravatéd felony conviction for a drug trafficking offense for which the sentence imposed was
13 months or less is classified as a crime with an offense level of twenty (20), and carries a
senténce between 33 and 87 months incarceration, which will be precisely determined by the
court, based upon the defendant’s criminal record. If the defendant has a conviction which falls
under U.8.8.G. § 2L1.2(b)(1)(B), the government and the defendant agree that the defendant
shall receive a three (3) level downward adjustment for acoeptance of responsibility and an
additional one (1) level downward departure pursuant to U.S.8.G. § 5X3.1. This will result in

a total offense level reduction under the plea agreement of four (4), which will classify the
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defendant in offense level sixteen (16), which carries a sentence of between 21 and 57 months,
depending on defendant's criminal history. |

(C) Level 16 Offenses. Under the Sentencing Guidelines, as set forth in U.8.8.G.
§ 2L1.2(a) and (b}1)(C), Unlawful Reentry After Deportation by an alien with a prior
aggravated felony conviction for any offense other than those enumerated in U.S.8.G. §8
flLl.2(b)(1)(A) or (B) is classified as a crime with an offense level of sixteen (16), and carries
a sentence between 21 and 57 months incarceration, which will be precisely de’aerm_in_ed by the
court, based upon the defendant's criminal record. I the deféndant hes & conviction which falls

under U.S.5.G. § 2L1.2(b)(1XC), the government and the defendant agree that the defendant

shall receive a three (3) level downward adjustment for acceptance of responsibility and a

-stipulated sentence at the bottom end of the sentencing range. This will result in a sentence at

the bottom of offense leve] thirteen (13), which carries a sentence of between 12 and 41 months,
deépending on defendant's criminal history.. '

[fthe defendant has multiple conviCtibhs, which fall under more than one_Speciﬁc offense

_classification level (L.e. U.S.S.G. § 2L1.2(bX 1 X(A),(B), and/or {C)), the highest specific offense

classification level will be used in calculating the sentence which will be imposed upon the

defendant. The precise level of offense and number of months sentence imposed will be

_ determined by the court based upon the defendarit's erimirial record.

This agreement is conditioned on the defendant having less than 18 criminal history

_points, If the defendant has 18 or more criminal history points, the government shall have the

right to withdraw from this agreement.

Ifitis discovered that the defendant is on supervised release, the government reserves the
right to withdraw from this agreement.

The defendant understands and agrees that this plea agreement contains all the terms,
conditions and stipulations regarding sentencing. If the defendant requests or if the court
avthorizes (a) any downward departure; (b) any reduction of criminal history category which

differs from that set forth in the Presentence report; or (¢) any other reduction of sentence not
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agreement.

.party may withdraw,

specifically agreed to in writing by the parties, the government may withdraw from the plea

~

Ifthe court, after reviewing this plea agreement, concludes any provision isinappropriate,

it may reject the plea agreement, giving either party, in accordance with Rule 11{d}2)(A), Fed.

R. Crim, P., an opportunity to withdraw from the guilty plea and this agreement.

If the court departs from the terms and conditions set forth in this plea agreement, either

Waiver of Defenses and Appeal Rights
The dcfendant waives ary and aH motions, defenses, pro obable cause determmatlons and

ob} ections whmh the defendant could assert to the mformatlon or indictment or to the Court‘

entry of judgment against the defendant and 1mp.os1t1on. of sentence upon the deéfendant

|| :providing the sentence is consistent with this agreement. The defendant further waives: (1) any
1 right to eppeal the Court's entry of judgment against defendant; (2) any right to appeal the
imposition of ‘senténce upon defendant under Title 18, United States Code, Section 3742

I (sentence appeals); and (3) any right to collaterally attack defendant's convietion and sentence

under Title 28, United States Code, Section 2255, or any other coliateral attack. The defendant

| acknowledges that this wgiver shall result in the dismissal of any appeal or collateral attack the

. defendant might file challenging his conviction or sentence in this case.

Reinstitution of Prosecution

Nothing in thls agreement shall be conetrued to protect the defendant in any way from
prosecutlon for per;ury, false declaration or false staterfient, or any other offense committed by
the defendant after the date of this agreement. In addition, if the defendant commits any
criminal offense between the date of this agreemgnt and the date of sentencing, the government |
will have the right to withdraw from this agreement. Any information, statements, documents
and evidence which the defendant provides to the United States pursuant to this agreement may
be used against the defendant in all such proceedings.

If the defendant's guilty plea is rejected, withdrawn, vacated, or reversed by any court in

a later proceeding, the government will be free to prosecute the defendant for all charges as to

5
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which it has knowledge, and any charges that have been dismissed because of this plea
agreement will be antomatically reinstated. In sich event, the defendant waives any objections,
motions, or defenses based upon the Speedy Trial Act or the Sixth Amendment to the
Constitution as to the delay occasioned by the later proceedings. Defendant agrees that the |
stipulated sentencing ranges set forth under "Agreements Regarding Sentence” will not be

offered if prosecution is re-instituted.

Disclosure of Information o U.S. Probation Office i

The defendant understands the government's obligation to provide all information in its

I file regarding the defendant to the United States Probauon Office. The defendant fully

“understands and agrees to ooeperate fully with the United States Probatmn Ofﬁee in providing

all information requested by the probation officer.

Effect on Other Proceedings

This agreement does not preclude the United States from instituting any civil or

'admmzstratwe proceedings as may be appropnate now or in the future.

WAIVER OF DEFENDANT‘S RIGHTS

I have read each of the provisions of the entire plea agreement with the assistance of
counsel and undetstand its provisions. Thave discussed the case and my constitutional and other
rights with my attorney. Iunderstand that by entering my plea of guilty I will be giving up my
right to plead not guilty; to trial by jury; to confront, cross-examine, and compel the aitendance
of witnesses; to present evidence in my defense; to remain silent and refuse to be a w_imesé
agaidst myself by asserting my privilege against self-incrimination; alt with the assistance of
counsel, to be presumed innocent until proven guilty beyond a reasonable doubt, and to appeal.

1 agree to enter my guilty plea as indicated above on the terms and conditions set forth
in thzq agreement,

I have been advised by my attorney of the nature of the charge to which I am entering my
guilty plea. 1have further been advised by my attorney of the nature and range of the possible

sentence and that my ultimate sentence will be determined after consideration of the advisory
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‘Sentencing Guidelines. I agree that any guideline range discussed with my attorney is not

binding on the court and is merely an estimate,

My guilty plea is not the result of force, threats, assurance or promises other than the
promises contained in this agreement. I agree to the provisions of this agieement as a voluntary
act on my part, and I agree to be bound according to its provisions.

I agree that this written plea agreement contains all the terrs and conditions of my plea

and that promises made by anyone (including my attorney) that are not contained within this

written plea agreement are without force and effect and are null and void.
I am satisficd that my defense attorney has represented me in a competent manner.

I am not now on or under the influence of any drug, medication, liquor, or other.

"‘ intoxicant ot depressant, which would impair my ability to fully understand the terms and

conditions of this plea agreement.
ELEMENTS OF THE OFFENSE

1. The defendant is an alien;

2. The defendant has -bcen. previously denied admiss’idn, excluded, deported, or
removed from the United States; '

3. The defendant entered or was found in the United States on or about ¥ IKLD(Arrest
Date); | |

4.  Thedefendant did not obtain the express consent of the Secretary of the Depattment
of Homeland-Security to reapply for admission to the United States prior to returning to the
United States; and

5. The offense occurred within the District of Arizona.
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FACTUAL BASIS AND SENTENCING FACTORS
[ admit the following facts accurately describe my conduct in connéction with the offense
to which I am pleading guilty and that if this matter were to proceed to trial the government
could prove these facts beyond a reasonable doubt: '

I am not a citizen or national of the United States. I was deported, excluded, or
removed from the United States through FIELD(Deport Loc) on FIBLDEDeﬁol't
Date). I'was voluntarily present and found in the United States in or near FIELD(
Found Near), Arizona on FIELD(Found Da’t%%. 1.did not obtain the express
consent of the Secretary of the Department of Homeland Security to-reapply for
admission to the United States prior to returning to the United States.

Furthermore, for sentencing purposes, I admit I was convicted of FIELD(Conv of)
, & felony, on FIEL.D{Conv Date) and I was represented by an attorney. I was
sentenced to FIELD(sentence).

Date FYELTSDEr First Name) FIELD{Def Surname)

Defendant -
DEFENSE ATTORNEY'S APPROVAL

I have discussed this case and the plea agreement with my client in detait and have
advised the defendant of all matters within the scope of Rule 11, Fed. R. Crim. P., the.

constitutional and other rights of an accused, the factual basis for and the nature of the offense

to which the guilty plea will be entered, possible defenses, and the conseqﬁences of the guilty

plea, including the defendant's waiver of theright to appeal. have furthér discussed the concept

-of the advisory sentencing guidelines with the defendant. No assurances, promises, or

i représentaﬁons have been given to me or to the defendant by the government or by any of its

representatives which are not contained in this written agreement. I concur in the entry of the
pleaas indicated above and on the terms and conditions set forth in this agreement as in the best
interests of my client. I agree to make a bona fide effort to ensure the guilty plea is entered in

accordance with all the requirements of Rule 11, Fed. R. Crim. P.
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I translated or caused to be translated this agreement from English into Spanish to the

defendant on the day of ‘ =
Dats - FIEDI(Der Aty TstName) MLLD(Det ATy Surname)
: ‘ Attorney for Defendant
GOVERNMENT'S APPROVAL

Thave revxewed this matter and the plea a,greement I agree on behalfof the Umted States

that the terms and conditions set forth are approprlate and are in the best interests: of Justxce

PAUL K. CIIARL’I‘ON
United States Attorney
District of Afizona

Date ' FIBLI(AUSAY
, . Assistant U.S. Attorney
COURT ‘S ACCEPTANCE
Date United States District Judge -
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United States Attorney
District of Arizona

Special Assistant U.S, Attorney

Two Renaissance Square

40 North Central Avenue, Suite 1200
Phoenix, Arizona 85004 4408
Anzona State Bar No.¢

UNITED ST ATES DISTRICT COURT

- DISTRICT OF A_RIZONA
United States of America, :
R No. CR+ _
Plaintiff, o U
MAGISTRATE NO. Sy
L ‘ _P-_I_'}E'A‘ -AG-RF‘FMEN-T.

(l“ast Track 5K3 -
(Defendant Not on’ Superv1sed Release)

Defcndant

The United States of America and the defendant agree to the followmg dzsposmon of th1s

matter: k
" PLEA

The defendant agrees to p[ead guilty to. the Informatlon chargmg the defendant wﬂ;h a

. v1olat1on of Tlﬂe 8 Umled States Code Sect1on 1326(a), enhanced by Title 8 United States

Code, Section 1326(b)(1), Reentry After Deportatxon, a class C felony.

STIPULATIONS, TERMS AND AGREE]V{ENT—S

Defendant understands that the guilty plea is conditioned upon the following terms,

stipulations, and requirements:
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Maximuin Penalties
A violation of Title 8, United States Code, Section 1326(a), enhanced by 1326(b)X1), is
punishable by a maximum fine of $250,000.00, a maximurh term of imprisonment of 10 years,
or both and a term of supervised release of up to 3 years and a special assessment of $100.

Pursuant to Title 18, United States Code, Section 3013, the court is required to impose a special

assessment on the defendant of $100.00. Defendant agrees, as aterm of this pieé agreement, that

the special assessment is due at the time defendant enters the plea of guilty, but in no event shall
it be paid later than the tirmne of sentencing. Defendant also agrees that if defendant is indigent,

the special assessment will be collected in the same manner as would a fine, according to the

1 provisions of Chapters 227 and 229 of Title 18, United States Code.

Agreements Regarding Sentence
Defendant understands that the Court is required to consider the United States Sentencing

- Guidelines (“1U.S.8.G.” or “Sentencing Guidelines”) created by the Sentencirig Reform Act of
' 1984‘_ among other. factors in deferinining defendant’s sentence. Defendant understands,

“however, that the Sentencing Guidelines are only advisory, and that after considering the

Senténcing Guidelines, the Court may be free to exercise its discretion to, impose any reasonable
sentence up to the meaximum set by statute for the crimes of conviction. |
' Specific Offense Characteristics and Sentences

Pursuant to Rule 11{c)}1XC), :F ed. R. Crim, P.,‘ the government and the deféndant
stipulate and agree that the following is an appropriate disposition of this case:

(A) Level 24 Offenses. Under the Sentencing Guidelines, as set forth in UJ.8.5.G. §
2L1.2¢a) and (b)(1)XA), Unlawful Reentry After Deportation by an alien with a prior felony
conviction for a crime of violence, is classified as a crimee with an offense level of twenty-four
{24), and carries a sentence between 51 and 125 months of incarceration, which will be precisely
determined by the court, based npon the defendant's criminal record.

If the defendant has a felony conviction for a crime of violence that falls under those
enumerated in U.8.5.G. § ZL1.2(b)(1)(A) and is not on supervised release, the governmexﬁ and

the defendant agree that the defendant shall teceive a three-level downward adjustment for

2
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acceptance of responsibility and an additional four-level downward departure pursuant to
11.8.8.G. § 5SK3.1 .. This will result in a total offense level reduction under the plea agreement
of 7, which will classify the defendant in offense level 17, which carries a sentence of between
24 and 63 months of incarceration, depending on the defendant’s criminal history.

(B) Level 12 Offenses. Under the Sentencing Guidelines, as set forth in U.S.S.G. §
2L1.2(a) and (5)(1)(D) and (b)(1)(E), Unlawful Reentry Afier Deportation by an alien with a

‘prior felony conviction or three or more convictions for miscdemeanors that are crimes of

{ violence or drug trafficking offenses, is clagsified as a crime with an offense level of 12, and

carries a sentence between 10 and 37 months of incarceration, which will be precisely

I determined by the court, based upon the defendant’s criminal record.

If the defendant has a conviction which falls under U.8.8.G. § 2L1.2(b)(1 )(D).or (b)(1)(E)

-and is not on supervised release, the government and the defendant agree that the defefidant shall |
I receive & two-level downward adjustment for acceptance of responsibility and an additional two
.month downward departure from lthe low end of the guideline range pursuant to U.S.8.G. §
5K3.1. This will result in a total offense level reduction under the plea agreement of level 10

1 less two months, which carries a stipulated sentence of between 4 and 22 months of

incarceration, depending on the defendant's criminal history category.

Ifit is discovered that the defendant is on supervised release, the government reserves the |
right to withdraw from this agteement.

This agreement is conditioned on the defendant having less than 18 criminal history |
points. If the defendant has 18 or more criminal history points the government shall have the. |
right to withdraw from this agreement.

This agreement is conditioned upon the defendant having no aggravated .felony
convictions. If the government determines that the defendant has any aggravated felony
convictions, the government reserves the right to withdraw from this agreement.

Defendant understands and agrees that this plea agreement contains all the terms,
conditions and stipulations regarding sentencing. If defendant requests or if the court authorizes

{(a) any downward departure; (b) any reduction of criminal history category which differs from

3
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that set forth in the presentence report; or (c) any other reduction of sentence not specifically

agreed to in writing by the partics, the government may withdraw from the plea agreement.
Ifthe court, afier reviewing this plea agreement, concludes any provisionis iriappropriate,

it may reject the plea agreement, giving either party, in accordance with Rule 11{d)(2)(A), Fed.

' R. Crim. P., an opportunity to withdraw from the guilty plea and this agreement.

1f the court departs from the terms and conditions set forth in this plea agreement, either

- party may withdraw.

Waiver of Defenses and Appeal Right

Defendant wawes any and all motions, defenses, probable cause determinations, and

ObJGCtIOHS which defendant could assert to the information or indictment, or to the court's entry
it of judgment against defendant and 1mposxt10n of sentence upon defendant, provided that the
Il sentence is consistent with this agreement. Defendant further waives: (1) any nght to appeal the
| court’s entry of Judgment against defendant; (2) any right lo appeal the 1mposmon of sentence |
_ upon defendantunder Title 18, United States Code, Section 3742 (sentence appeals); and (3) any | I

1l right to collaterally attack defendant’"s conviction and sentence under Title 28, United States |

Code, Section 2255, or any other collateral attack. . Defendant acknowledges that this waiver

‘shall result in the dismissal of any appeal or collateral attack defendant might file challenging

. his conviction or sentence in this case.

Perjury and Other False Statements or Other Offenses

Nothmg in this agreement shail be construed to protect defendant in any way. from
proseeutxen for pertjury, false declaration or false statement, or any other offense committed by:: '
defendant after the date of this agreement. In addition, if defendant commits any criminal
offense between the date of this agreement and the date of sentencing, the government will bave
the right to withdraw from this agreement. 'Any information, statements, documents or other
evidence defendant provides to the United States pursuant to this agreemeﬁt may be used against

the defendant in all such proceedings.
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Reinstitution of Prosecution
If defendant's guilty plea is rejected, withdrawn, vacated, or reversed by any courtin a
later proceeding, the government will be free to prosecute the defendant for all charges of which
it has knowledge, and any charges that have been dismissed or not alleged because of this plea
agreement will be automatically reinstated. In such event, defendant waives any objectiotis,

motions, or defenses based upon the Speedy Trial Act or the Sixth Amendment to the

' Constitution as to the delay occasioned by the later proceedings. Defendant agrees that the

stipulated sentencing ranges set forth under "Agreements Regarding Sentence” will not be
offered if prosecution is re-institated. - . o
 Disclosure of Informat-ion to 1J.S. Probation Ofﬁce
The defendant undersiands the government's obligation to provide all information in its

file regarding the defendant to the United States Probation Office. The defendant fully

-understands and agrees to cooperate fully with the United States Probation Office in providing

1 -all information requested by the probation officer.

Effe.ct of Other Proceedings

This agreement does not preclude the United States from instituting any eivil or

{ administrative proceedings as may be appropriate now or in the future.

Defendant understands that if defendant violates any of the conditions of defendant’s

supervised releass, the supervised release term may be revoked. Upon such revocation,

Il notwithstanding any other-provision of this agreement, defendant may be required to serve a

term of imprisonment or defendant’s sentence may otherwise be altered.
WAIVER OF DEFENDANT'S RIGHTS
I have read each of the provisions of the entire plea agreement with the aséistance of
counsel and understand its provisions. T have discussed the case and my constitutional and other
rights w';th my attorney. I understand that by entering my plea of ‘guilty I will be giving up my
right to plead not guilty; to trial by jury; to confront, cross-examine, and compel the afteﬁdance

of witnesses; to present evidence in my defense; to remain silent and refuse to be a witness
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against myself by asserting my privilege against self-incrimination; to be presumed innocent
until proven guilty beyond a reasonable doubt; and to appeal, all with t_he assistance of counsel.

| I agree to enter my guilty plea‘as indicated above on the terms and conditions set forth
in this agreement. |

1 have been advised by my attorney of the nature of the charge to which I am entering my

guilty plea. Ihave further been advised by my attorney of the nature and range of the possible

' sentence and that my ultimate sentence will be determined after consideration of the advisory

Sentencing Guidelines. I agree that any guideline range discussed with my attorney is not |

: bmdmg on the court and is mere]y an e‘;tzmate

- My guilty plea is not the result of force, threats ASSUTANce or promlses other than the

“promises contained in this agreement. Tagreetothe provxszons of this agreement as a voluntary

act on my part, and 1 agree to be bound according to its provisions.

I agree that this written plea agreement contains all the terms and conditions of my plea

and that promises made by. anjrone (including my attorney) that are not contained within this

|l written plea agreement aré withott force and effect and are null and void.

I am satisfied that my defense attorney has represented me in a competent manner,

- X am not now on or under the influence of any drug, medication, liquor, or other
intoxicant or depressant, which would impair my ability to fully ‘qﬁders;candlthe terms and
conditions of this plea agreement | '

FLEMENTS F THE OFFENSE

1 The defendant is an alien; _ |

2. The defendant has been previously denied admission, excluded, deported, or |
removed from the United States;

3 The defendant entered or was found in the United S_tétes on or about May 1, 2007;

4, The defendant did not obtain the express consent of the Secretary of the
Department of Homeland Security to reapply for admission to the United States prior to
returning to the United States; and

5. The offense occurred within the District of Arizona.
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Pand;

FACTUAL BASIS AND SENTENCING FACTORS

1 agree that the following facts accurately describe my conduct in connection with the
offense to which 1 am pleading guiity and that if this matter were to proceed to trial the
government could prove these facts beyond a reasonable doubt:

I am not a citizen or national of the United States. I was deported, excluded, or
removed from the United States through Nogales, Arizona on April 26, 2007, 1
was voluntarily present and found in the United States in or near Eloy, Arizona on
May 1, 2007. 1 did not obtain the express consent of the Secretary of the
Department of Homeland Security to reapply for admission to the United States
prior to returning to the United States. ‘

Furthermore, for sentencing purpose’s,'I admit I was convicted of Possession of
Methamphetamine, a felony, on January 11, 2007, and I was represented by an
aitorney. Entry of judgment was deferred and I was ordered to enroll in a drug
program. ,

Date

Defendant -

DEFENSE ATTORNEY'S APPROVAL
I have discussed this case and the plea agreement with my client in detail and have
advised the defendant of all matters within the scope of Rule 11, Fed. R. Crim. P., the
conéﬁtutienal and other rights of an accused, the factual basis for and the nature of the foense

to which the guilty pléa will be entered, possible defenses, and the consequences of the suilty |

plea, including the defendant's waiver of the right to appeal, [have further discussed the concept

of the advisory sentencing guidelihes with the defendant. No assurances, promises, or
representations have been given to me or to the defendant by the government or by any of its
representatives which are not contained in this written agreement. I concut in the entry of the
plea as indicated above and on the terms and conditions set forth in this agreerent as in the best |
interests of my client. I agree to make a bona fide effort to ensure the guilty plea is entered in

accordance with all the requirements of Rule 11, Fed. R, Crim. P.
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‘defendant on the day of . >

I translated or caused to be translated this agreement from English into Spanish to the

R S R S U

H
e

Date T
Attorney for Defendant

GOVFRNMENT'S‘APPRQVAL

Thave reviewed this matter andthe piea agreement. Lagree on behalf of the Umted States

“that the terms and conditions set forth-are appropnate and are in the best interests of justice.

DANIEL (3. KNAUSS
United States Attorney
District of Arizoria

Date e
Special’ Assistait U.S. Attorney
COURT'S ACCEPTANCE
't Date . United States I)istfict ~f‘udge
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I was found in the Umted States: of Amenca-‘

|| DANIEL G. KNAUSS

United States Attorney

1| District of Arizona -

Special Assistant U.S. Attomney
" Two Runaissance Square

40 North Central Avenue; Suite 1200
Phoenix, Arizona 85004-4408

: Anzona State Bar No”

UNITED STATES DISTRICT COURT

DISTRICT OF ARIZONA
United States of America, R
4 NO.
Plaintiff, _ AT
: MAGISTRATE NO.
v,
- INFORMATION

ERRILIBEE -""VIO 8 US(‘ § 1326(3) and enhanced
Defendant. . co by ()Y

(Reentry after Deportauon)

THE UNITED STATES ATTORNI‘Y CHARGES -

That on or about May 1; 2007 A an alien, entered and

-or gar, Eloy, the | Dlstrict of Anzona affer
having been previously denied admxssmn excluded deported and removed from the United |

States at or near Nogales, Arizona on or a__bqut Ap_nl_ 26, .200_7_, and not havmg obtained the

|| express consent of the Secretary of the Departméri_t of Homeland Security to reapply for

admission.
In violation of Title 8, United States Code, Sections 1326(a) and enhanced by (bY(1).

Dated this day of — 2007‘

Umted Statés Attorney
District of" Armona

- Special Assistant U.S. Attorney
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UNFTED STATES DISTRICT COURT
DISTRICT OF ARIZONA

United States of America,
 Plaintiff,

S
Magmtrate No o
WAIVER or INI)ICTMENT

- the aboVe naned .defe'fidant 'who is' 'ac‘éused’ of- viol'ating

itle:8, United States Code. Sections 1326(a) and, enhanccd by (b)(l) (Reentry
After: Deportatlon)

| being ad‘VISed of the naturc of the charge and of his/her rights, waives in open court

prosecution by indictment and consenis that the proceed-mg. may be by mfonnatlon instead of

by indictment.

Defendant .

Counsel for Defendant.

Date , 2007.




PLEA AGREEMENT No. 7
FROM THE SOUTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION



IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ALLABAMA

SOUTHERN DIVISION
UNITED STATES OF AMERICA * o
: , * CRIMINAL NO. <O
V. * :
o
*
PLEA AGREEMENT

The défendznt, HNGGEGTGGG B, represented by his counsel, and the

United States of America have reached a Plea Agreement in this case, pursuant to Rule 11 of the

Federz! Rules of Criminal Procedure, the ‘aermé and conditions of which are as follows:

RIGHTS OF THE DEFENDANT
1. The defendant understan;.is ﬁis{};er rights as follows:
a To lbe, représent‘ed Sy an a;tt;m_»;:ay; |
b.  To plead not guilty, - |
c.  Tohave atrial by én impaLrti_al jury;
d.  To confront and cross-examine witnesses and to calt v;zitnesses and prodube
" other evidence in his/her dcfense; |

e.  Tonotbe compelled to incriminate himself/herself.

WAIVER OF RIGHTS AND PLEA OF GUILTY
2, | The defendant waives rights b throﬁgh g, listed zbove, and pleads guilty to Count
One of the Indictment. Count Oné charges a violation of Title 21 United States Code, Section
841{a)(1), possession with intent to distribute crack cocaine.

3. . The defendant understands that the statements hefsho makes under oath in the plea of



guilty must be completely truthful and that he/she can be prosequted for _making false statements
or perjury for any false statements hefshe mekes intentioﬂally in this plea of guilty.

4.  The defendant expects the Court to rely upon his/her statements here and his/her
response (o any questlons that he/she may be asked during the guilty plea heanng

5.  The defendent is not under the influence of alcohol, drugs, or narcotics. He/She is
certain that he/she is in full possession of his/her senses and mentally competent to understand
th1s Plea Agreement and the guilty plea hearing which will follow

6, The defendant has had the benefit of Iegai counse] in negot:atmg this Plea
Agrccment He/She has discussed the facts of the case with hxs/her attorney, and }nsfher attomey
has explamed to the defendant the essential legal elements of the cnmma_i charge(s) which
_ has;fhave been brought against himv/her. The defendant’s attorney has also cxpiaine'd to the
.defelnda'nt hisl,/‘hcr understahding of the United States” evidence,

7. The defendant understands that the United States has t.he burden of proviné cach of _
fhe‘ legal eleﬁn_er;ts of the criminal charge(s) beyond a reasonablé doubt. The defendart .an'd |
his/her cozinséi have discussed possible defenses tc; the oharge(s). The defendant bélievas tﬁat
his/her attorney has represented him/her faithfully, skﬂlfuliy, and diligently, and he/she is
campietely satlsﬁed with the lcgal advice of his/her attormey.

8. A separate document, entitied Factual Resume, will be submitted to the Court as
evidence at the guilty pleﬁ hearing. The Factual Resume is incorporated by reference into this
Plea Agreement. The defendant and the United States agree that the Factual Resume is true and
correct,

9. This plea of guilty is freely and voluntarily made and' is not the result of force,



threats, promises, or representations apart from those set forth in this Plea Agreement. There
have bécn no promises from anyone as l.:o the_paﬂicular sentence that the Court may impose. The
defendant avers that hefshe is ploading guilty because he/she knows that he/she is guilty.
PENALTY |
0. - The raaximum penalty the Court could impose as to Count One of the Indicltinent is:
a.  Minimum Mandatory 5-40 years imprisenment;
| b. A fine not to exceed $2,000,000.00 do}l'ars, ‘
¢, Aterm of supervised release of § }éars,. which ‘“‘rm.ﬂd follow an};z term of
tinprisonment. If .th..e defendant violates the conditions of supervised release,
he/she could be imprisoned for the entire ;Lerm- of supeﬁised release; and
d A mandatory special éts_sessment of $100.00.
Hoﬁgw_/ép,.—basgd ﬁpbn the Enhénc:emeut -In-fo‘rﬁmtian, ﬁied ﬁy tilé:Ugited States in the case,
- the defen'dant is suﬁjeé.t to & minimum rﬁan‘datory ten yélaré co:iﬁn‘emén‘_t tollifé
im’pri.sm.m".x'ent on Coﬁnt Oune; a fine not to exceed $§,OO’0,’ODO.¢O; a term of supérvised
'reIe‘ase' of 8 years, which would foii.ow apy term of imprisonment and a mandatory special
assessment of $1-’00.00. If the defendant violétes tbfe coﬁdiﬁons of sup‘ér.vised. ré!e,ase, hle[s‘_he
t:oﬁld be imprisoned for the en_tire term of supervised release. -
‘SENTENCING
11. The Court will impese the sentence in this case., The United States Sentencing
Guidclines apply in an advisory manner to this case:. The defendant has reviewed the application
of the Guidelines with hisfher attorney and understands that no one can prediot with certainty

what the sentencing range will be in this case until after a pre-sentence investigation has been



completed and the Cowrt has .mied on the results of that investigation. The defendant
understands that at sentercing, the Court may not necessarily .scntence the defendant in
accordance with the Guidelines. The defendant understands that he/she will not be allowed to
withdraw his/her guiity plea if the applicable guideline range is higher than expected, if the Court
departs. from the applicable advisory guideline range, or if the Court imposes a sentence
notwithstanding the Guidelines.

12.  The United States may pro\;'idc all rebvant sentencing infénnation to the,P{r'clibat'ion' B
Office for pumosés of the pre—seﬁtenc;c? investigaﬁ.ion. Releva;lt sentencing infornla.atilc.m'iﬁ;;lud;s,
but is not limited to_, all facts and circumstances of thig case and information concerning the
defendént’s conduct and background. |

13. The defendant understands that this Plea Agreement does not create any right to.be
sente‘n{:ed in accordance witﬁ the Sentencing Guidelines, or below or within any particular
guidegﬁe range, and fully understands that determination of the sentencing range or guideline
Ie{rel,_ or the éctxia_l sentence im@oscd, is sole_ly the discretion of the Court.

14. Both the defendant and the Ux}ited States are free to aliocute fully at the time of |
sentencing, |

15.  The defendant agrees to tender $100.00 to the U.S. District Court Clerk in
 satisfaction of the mandatory special assessments in this case. The United States resérves the
right to withdraw any favorable recommendations it may agree to within this document if the
defendant fails to pay the special assessment prior to or af the time of his/her sentencing.

UNITED STATES’ OBLIGATIONS

16. The United States will not bring any additional charges against the defendant related

4



to the facts underlying the Indictment and will _moir'e to dismiss Count Two of the indictment at

sentencing. This agreement is iimited fo the United States Atiomey’s Office for the Southern

District of Alabama and does not bind any other federal, state, or local prosecuting anthorities.

17.  The United States will recommend fo the Court that the defendant be sentenced at the

low end of the applicable advisory sentencing guideline range as determined by the Court.

APPLICATION OF U.8.8.G. |

5K1.1 AND/OR FED.R.CRIM.P. 35

18, If the defendant agrees to cooperate with the United States, he/she agrees to the

following terms and conditions:

a.

The defendant shall fully, cempletely, and truthfully respond to all questions

put to him/her by law enforcement authorities regarding the underlying facts of

the offense(s) with which he/she is charged, as well a§ the underljing facts of |
any crimiral offense(s), state or federal, of wﬁich he/she has information ;nr
knowledge. |

The defendant acknowledges that he/she ﬁnderstands that .he/she shall provide

truthful and complete information regarding any offense about which he/she

has knowledge or information regardiess of whether or not law enforcement

authorities quéstion him/her speciﬁcaﬂy about any such offense. This
provision requires the defendant to divulge all information available to him/her
even when law enforcement authorities do not know about the defendant’s
involvement, knowledge or information relating to any particular offense. This

reguirement extends to any and all persoas about whom the defendant has



such knowledge or information,

The defendant agrees to cooperate completely with ali law enforcement

 authorities in any matters to which his/er cooperation may be deemed relevent

by any law enforcement authority, The defendant agrees to fuiiy comply with
all instructions from law enforcement authorities regarding the specific
assistance hefshe shall provide‘_ This includes, but is not Iimited to, consenting

to monitered and/or recorded te]e’phone conversations, participating in

undercover operations, testiﬁ,fing completely and truthfully before any grand
jury, at any pre-trial proceeding, during any trial, and any po'st;trial proceeding.
If the United States deems it necessary, the defendant may be r-equiréd to take a
polygraph examination(s) which will be administered by a government

polygrapher. The defendant agrees that the results of any polygraph

‘examination may be used by the United States in its evaluation of whether or

not thefe has been substantial assistance, and are admissible at sentencing to
rebut an assertion by the defendant of bad faith or unconstitutional motive on
the part of the United States. |
The defendant agrees to turn over to the United States any and all documents,
tapes and other tangible objects which are in his/her possession or under
his/her control and which are relevant to histher bartiéipation in and knowledge
of criminal activitieé whether relating to the charged offense or not. This
obligation is a continving one and includes materials that the defendant may

acquire, obtain or have access to after the execution of this agreement.

6



[If applicable} The defendant agrees 1o confess the fprfeiture {o the United
States of all properties which represent proceeds of hisfher criminal activities
or which facilitated any aspect of these iliegal activities. The defendéut also
agrees {o ident{fy the assets of any other person which were obtained through
-or facilitated the defendant’s illegal activities or the illegal activities of another.
| If the defendant provides full, complete, truthful and substantial cooperation
to the United States, which results in substanﬁz_ﬂ- assistance to the United States
in the investigation or prosecution of a.noﬂ.mr criminal offense, a decision
specifically reserved by the United States in the exercise of its sole discretion,
thén the United States agrees to move for 2 downward departure in accordance
with Section 5K 1.1 of the United States Sentencing Guidclines or Rule 35 of
the Federal Rules of Criminal Procedure, whichever the United State_s deems
applicabie. The United States specifically reserves the right to make the
decision relating to the extent of any such departure request made under this
agreement based upen its evaluation of the nature and extent lo'f the
defendant’s cooperation. The defendant understands that.the United States will
make no representation or promise with regard to the exact amount of
reduction, if any, the United States might make in the event that it determines
that the defendant has provided substantial éssistaﬁcc. The defendant
understands that a mere interview with law enforcement authorities does not
constitute substantial assistance for this purpose. The defendant also

understands that should he/she provide untruthful information to the United



States at any tims; or shquld he/she fail to disc'}oseimatcrial facis to the United
States at any ﬁme, the United States will not make a motion for downward
departure. If the defendant’s effort to cooperate with the United States does |
not amount to substantial assi_stanqe as determined solely by the United States,
the United States agrees to recommend to the distri'ct court judge who. |
sentences the defendant that the defendant receive a sentence at the low end of
the applicable advi;ory guideline range. |
The United States 511& ihe defendant agree that any bréach of this agreement by
the defendant, including but not limited to committing a ncw. offense, failing to
cooperate, intentionally withholding information, giving false information,
committing perjury, failing to identify assets obtained by hi_m{her from histher
ili‘eg‘al'activiﬁies‘ or obtained by others associafed with him/her or of which
Ee/She has knov?ledge, reﬁxsing .to take a polygraph eﬁamination, failing a
polygraph éxar’nination, or refusing to testify before the grand jury or at any
jﬁdicial proceeding, would:
(1) pernit the United States to reinstate and proceed with prosecution on any
othér charges arising from the matters underlying the Indictment; and
(2} permit the United States to instigate and proceed with the prosecution on
any other charges arising from a breach of this agreement. The United
States will not be limited, in any respect, in the use it may make against
the defendant of any information provided by the defendant during

his/her breached cooperation. Such breach will constitute a walver of



any claim the defendant could make under the United States
Constitution, the Federal Rules of Evidence, the Federal Rules of
Criminal Proceduré, or any statute or case law by which the defendant
seei{s fo suppress the use of such information or any evidence derived
from such information.
thhi_ng in this agréement shall protect the defendant in any way from
prosecution for any offense committed after the date §f this agreement,

‘ inclﬁding‘pexjury, false declaration, false statement, and obstruction of justice,
should the defendant commit any of these offenses during his/her céo,pemtion. :
The defendant acknowledges and agrees that the information and docu'ments |

 that'he/she discloses to the United States pursuant to this agreement may be
used.against him/her in any such prosecution.

[If 'api),licéble] The United States and the defendant.agrf:c thiat the defendant

w1il cohtﬁmc his/her cooperation even after he/she is sentenced in the instant

miatter. His/Her fajlure o continue his/her cooperation will constitute a breach
of fhis agreement, and the defendant agrees that under such conditions, the

Uhnited Statés will be free to r_f.:instate the charges and the prosccution of the

charges in the Indictment, which arc to be dismissed in accordance with this

agreement. Under these circumstances, the defende;nt expressly waives any.
rights he/she may have under the status of limitations and the speedy trial -
pxoviéions. |

LIMITED WAIVER OF RIGHT TO APPEAL SENTENCE

9



19. The defendant acknowledges that he/she is aware that 18 U.8.C. § 3742 affords 2
defendant the right to appeal the sentence imposed; In exéharnge for the recommendations made
by the United States in this Plea Agreement, the defendant knowingly and voluntarily waives the -
righit to appeal any sentence imposed in this case.

20.  With the lirnited exceptions nofed below, the.defendant also waives hister right to
challenge any sentence so imposed, or the nianner in which it was determined, in any quIateral
atack, including but not limited fo, a motion brought under 28 U.S.C. § 2255. '

21.  The defendant reserves the right to contest in an appeal or pOSt-cc;nviction
proceeding any of the following:

a.  Any punishment imposed in excess of the statutory maximum,;
b.  Any punishment that constitutes an upward departure from the guideline rznge; O,
' AN UPWOARD VaRIANCE Febm THE hduubiz.yl.add@ﬁ%‘ Jonteto)
or
c. Aclam éf ineffective assistancé of counsel.

22, In addition, the de_:f;ndant reserves the ri.ght to petition the Cowrt for resentencing
pursuant.to 18 U.S.C. § 3582 in the event of a future refroactive amendment to the Sentencing
Guidelines which would affect the defendant’s sentence. |

VIOLATION OF AGREEMENT

23.  The defendant understands that if he/she violates any provision of ti’liS agreement; the
United States will be free from any obligations imposed by this agreement and will be free to
prosecute the defendant on any charges of which if bas knowledge. In such event, the defendant
agrees not to assert anﬁz objections to prosecution that he/she might have under the 6

Amendment and/or Speedy Trial Act.

10



24, Inaddition, if the defendant is released from detention prior to sentencing, he/she
understands that the United Statés will no longer be bound by this agreement if he/she violates
any condition of his/her release prior to sentencing or prior to serving his/her sentence after it is

imposed.

ENTIRETY OF AGREEMENT

25.  This docurnent is the complct,é statement of the agreement between the defendant -
and the United States and may not be altered unless done so in writing and signed by ail
the parties.

_ Respectfully submitted, .

ates Attorney

1L



I have consulted with my counsel and fully understand all my rights with respect to
the offense(s) chargéd in the Indictment pending against me. 1 have read this Plea Agreement
and carefully reviewed every part of it with my attorney. I understand this agreement, and I
voluntarily agree to it. I hereby stipulate that the Factual Resume, incorporated herein, is true’
and accurate in every respect, and that had the matter proceeded to trial, the United States could

have proved the same beyond a reasonable doubt.

Date: > 2 6“0 7

DEFENDANT .

[ am the attorney for the defendant. havé fully explained histher rights to him/her with
respect to the offense(s) charged in-tﬁe.Iﬁdictment in this matter, I'have carefully reviewed every
part of th’is Plea Agreement with him/her'. To my knowledge, his/her decision to enter into tbis
agreement is an informed and voluntary one: Ihave ca’refﬁﬁy feviéwed the F acmél Resume,
incorporated herein, with the defendant and t'ormy knowledge, his/her decision to stipulate to the

facts is an informed, intelligent and voluntary one. . .

Date: 5 \?ﬁ\! D/)

12



IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ALABAMA.-

SOUTHERN DPIVISION
UNITED STATES OF AMERICA *
* CRIMINAL NO. .~ ™ )
Y. w
*
%

FACTUAL RESUME

The defendant, SNONREEAN n  2dmits the atlegations of Count One
‘of the Indictment,

ELEMENTS OF THE OFFENSE

B understands that in order to prove a violation of Title 21, United States

Code, Sectioln 841(a)(1), as charged in C—ount One of the Indictment, the United States rust

prove: .
Ew_r_gg That the defendant knowingly and willfully possessed the_ contfolle.d
| substance charged; -am_i' | “
Second: That he possessed the substance witﬂ the intent to distribute it.
Defendant, 8 N R , admits in open court and under oath that

the following statement is true and correct and constitutes evidence in this case.
Cn May 12, 2006, Mobile County Street Enforcement Narcotics Team (MCSENT) set up

a controlled buy of cocaine from the defendant, M R

Ry During the
transaction the defendant offered to “rock up” (i.e. cook into crack coéaine) the cocaine for the
MCSENT CL mthen left and returned approximately 30 minutes later with the crack

1



cocaine and sold it to the CI for $925.00. The orack cor_:aine weighed approximately 35.7 grams.

On May 22, 2006, MCSENT.again used 2 CI who purchased approximately one ounce of
powder cocaing from the defendant.

The United States and the defendant do ﬁot hav¢ an agreement as to the total amournt of
cocaine and crack cocaine attributable to the :dci_'endant for purposes of relevant conduct and both
p.éxties are free to represent their respective posi:tions at éen_te‘ncirig.

| AGREED-TO AND SIGNED.

- Respectfully .submi-tt,éd,

o 307

Dat.e: z*%’ﬁ7

~Defendant

Dats:g\‘w { @?




PLEA AGREEMENT No. 8
FROM THE SOUTHERN DISTRICT OF ALABAMA
'SOUTHERN DIVISION



IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION -

UNITED STATES OF AMERICA

CRIMINAL No. 4N

%
*
V. *
"
*

PLEA AGREEMENT

The defenda_nt,l_ — " ‘tepresented by his counsel, and the
United States of Afnerica have reached a P’léa Ag;reément in this case, pursuant to Rule i1 of the
Federal Rules of Criminal Procedure, the terms and conditions of which are as follows:
RIGHTS OF THE DEFENDANT
1. The defendant understands ﬁis?her nghts as folloxlvs:
a. To be represeﬁted by an a'ttofne_y;
b.  To plead not guilty;
¢, To have a trial by an impartial jury,
d.  To confront and cross-examine witnesses and to call witnesses and produce
other evidence in hig/her defense;
e.  To not be compelled to in.orimiﬁatc himself/herself.
WAIVER OF RIGHTS AND PLEA OF GUILTY
é. The defendant waives rights b through e, listed above, and pleads guilty to Count 1 of
the Sﬁperseding Infbnnation, charging a violation of 18 United States Code, Section 922(g)(1),
Prohibited Person in Possession of .Anm;unition.

3. The defendant understands thatfhe statements he/she makes under oath in the plea of



guilty must be cqmplete!y truthfil and that he/she can be prosecuted for making false statements
or perfury for any false staternents he/she makes intentionally in this plea of guilty. |

4. The defendant expects the Cc;u_xt to rely upon his/her staterments here and his/her
response to any questions that-he/she may be asked during the guilty plea héan'ng.

5.  The deferdant is not_undei- the inﬂugnce of alcohol, drugs, or narcotics. He/She s
certain that he/she is in full posses-s-ign.of his/her genses and Tentally competent to understand
this Plea Agreel;nent and the guilty plea hearing which will follow.

$. ' The defendant has h&;d the benefit of l;egal counse! in negotiating this Plea _Agr_ee‘rﬁé’tit.
He/She has &isoussed the fac;ts of the case with his/her attorney, and his/her attorney has cx‘piainéd
to the defeﬁdant the essential legal clements of the criminal charge(s) which has/have been
brought against him/her. The defendant’s attorney has also explained fo the defendant his/her
understén‘d_img of the United States’ evidence. .

7. The defendant understands that the United States has the burden of proving éach of
the legal elements of the criminal charge(s) beyond ércésouablé doubt. The defenda’nf and his/her
counsel have discuésed pbs«siblc defenses to the chargc(s)- The defendant beli;aves that his/her
attorney has rcpréscnt;ed him/her féithﬁliiy, skillfully, aud dﬂigently, .and he/she is‘completeiy
satisfied with the legal advice of his/hor attorney. | o

8. A separate document, entitled Factual Resume, will be submitted to the Court ag
evidence at the guilty plea heating. The Facmél Resume is incorporated by reference into this
Plea Agrécment. The defendant and the United States agree that the Factual ReSUme is true and
correct. |

8. This plea of gnilty is freely and voluntarily made and is not the result of force, threats,



promises, or representations apari from those set forth in this Plea Agreement. There have been
10 promises from anyone as to the particular sentence that the Court may impose. Thé defendant’
avers that he/she is pleading guilty because he/she knows that he/she is guilty.
PENALTY
10. - The maximum penalty the Court could impose as to Count One of the Superseding

Information is:

a. 10 _yeéfs imprisoninent;

b. A fine not to exceed $250,000;

c. A term of supervised release of 3 years, which would follow any term of

imprispinlnent. If the defendant violates the conditions of supervised lreiease,
| ﬁe/she could be imprisoned for the entire term of supervised release; and,

d. A mandatory special assessment of $100.00. |

. SENTENCING
11.  The Court will irnpose the sentence in t.his case. The United States Sen.t.enci_ng

Guidelines apply in an advisory manner to this case. The defendant has reviewed the application
of the Guidelines with his/her attofney and understands that no onel can predi(‘;t with certainty ;'vhat
the santenciﬁg range will be ip this case until after a px;e-sentence investigation has been

‘ completed and the Court has ruled on the results of that investigation, The defendant understands
that at sentencing, the Court may not necessarily éentencc the defendant in accordance with the

~ Guidelines. The defendant understands that he/she will not be allowed to withdraw histher guilty
plea if the applicable guideline range is higher than expected, if the Couxt depa;'ts from the

applicable advisory guideline range, or if the Court imposes a sentence notwithstanding the



Guidelines.

12. The United States may provide all rélevé‘nt sentencing information to the Probation
Oifice for purposes of the pr’e-scntenée invesfigation. Relevant senténofng information includes,
but is not limited to, all facts and circumstances of this case anci information conoeming thé
defendant’s conduﬁt and backg‘fdund. |

13.  The defendant understands that this Plea Agreement does not create any right to be
sentenced in a_ccqrdance with the Sentencing Quidel_ines,' or below or within any pé;ticuiar .
guidelin-e ran.ée, and fully understands that'detc.:'r.tﬁination ‘of the }:ei;xténcing féﬁgé o;'_ guidcl-in‘e
leyei, or the actual sen'tence'ix’nposed, is solely the discretion of the Court.

14. Both the defendant and the Usited States are free to allocute fully at the time of
sentencing, | ‘

15.  The defendant agrees to tendér‘fél-O0.00 to the U.S, Di;ttict Court Clerk in satisfaction .
of the mandatory special assessment in this case. The United States -fesel;vcsl-th@ tight to withdraw
any fé.vorable recommendations it may agree to within this document if the defendant fai'ls‘ to pay
the special assessment priﬁr to-ér af .the time of hié/hcr senicﬁcing.-

| UNITED STATES’ oBLIGATIONs

16, The United States will not bring any additipﬁal oﬁarges against the defendant related
to the facts pnderlying the Superseding Informatﬁn. Tﬁis agr‘eefﬁent is limited to the United
States Aftormey’s Office fqr the Southefn District of Alabama and does not bind any othef federal,
state, or focal prosecuting authorities.

17.  The United States will ask the Court to impose a sentence within the applicable |

advisory sentencing guideline range as detenmined by the Court,

4



LIMITEQ WAIVER OF RIGHT TO APPEAY, SENTENCE

18. The defendant acknowledges that he/she is aware that 18 U.S.C. § 3742 affords a
defendant the right to appeal the sentence imposed. In exchange for the recommendaticns made
by the United States in this Plea Agreement, the defendant knowingly and volmtarily waives the
right to appeal any sentence imposed in this case,

| 19. - With the limited exceptiors noted below, the defendant also waives his/her right to
chaiiengc any sentence $o imposed, or the manner in whicﬁ if was detennined, in any collateral
. attack; including but ln-ot limited to, 2 motion brought under 28 lU.S.C. § 2255.
20.  The defendant reserves the right fo contest in an appeal or post-conviction proceeding
- anyof t:he‘ following:
a.  Anypunishment imposcd i excess of the statutory maximam;
b, Ahy punishment that coz_:s_titutcs an upward ‘depamire from. the guideling range; &
(::Zws vpw erd. UaRAoMD Frong £, Goidali g, W’
c. A claim of ineffective assistance of counsel.

2. In addition., the defeﬁdant resérves the right to petition the Court for resentencing
pursuant t.o 18 U.S.C. § 3582 in the event of a future refroactive ameﬁdmex_:t to.the Sentencing '.
Guidelines which would affect the defendant’s sentence. |

VIOLATION.OF AGREEMENT

22. .The defendant understands thét if hefshe violétes any provision of this agreement, the
United States will be free from any obligations imposed by this agreement and will be free to
prosecute the defendant on any charges of which it has knowledge. In such event, the defendant

agrees not to assert any objections to prosecution that he/she might have under the 6% Amendment



and/or Speedy Trial Act.

23.  Inaddition, if the defendant is released from detention prior to sentencing, he/she
understands that the United States will rio longsr be bound by this agreement if he/she violates
any condition of his/her release prior to sentencing or prior to serving his/her sentence affer it is
imposed.

ENTIRETY OF AGREEMENT

24. This decument is the complete statement of the agreement bc_fwcen the defendant and
the Unitcci States and may not be altered unless done so in writing and ;igned by all the parties.
Respeetfully submitted,
DEBORAH . RHODES o
UNH‘ED STATES ATTORNEY

Date:

) . Assiétant United Staies Attorney <D

" Ihave consulted with my counse! and fully understand all my rights with respect to the

offense(s) charged in the Superseding Information pending against me.. I have read this Plea

Agreement and carefully rgviewed-gvery part of it with my attorhey. Iunderstand this agreement, .

and I voluntarily agree to it. I hereby stipulate that the Factual Resume, incorporated herein, is
true and acourate in evcfy respect, and that had the matter proceeded to trial, the United States

could have proved the same bcyénd a reasonable doubt.

Date:

DEFENDANT =~



I am the attorney for the defendant. I have fully explained his/her rights to him/her with
respect to the offense(s) charged in the Superseding Information in this matter, I have carefully
reviewed every patt of this Plea Agreement \;vith him/her. To my knowledge, his/her decision to
enter info this agracnient‘ is an informed and voluntary one. I have carefully reviewed the Factual
Resume, incorporate'd herein, with the defendant and to my knowledge, his/her decision to

stipulate to the facts is an informed, intelligent and volunitary one.

Date:

- Couﬁéei 'f



IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

UNITED STATES OF AMERICA
CRIMINAL NO, =~

vl

%
*
*
*®
*

FACTUAL RESUME
The defendant, ¥ o -, admits the allegations of Count 1 of
the Supérsed.ing Information.

ELEMENTS OF THE OFFENSE

B, understands that in order to prove a violation of Title 18, United States
Code, Section 922(g)(1}, as charged in Count 1 of the Superseding Information, the 'Uni-tev;’l'States
rust prove: |

First: the Defendant koowingty pc;‘ssesse'd aMunilion in or affecting interstate
commerce, as charged; and

Second: before the Defendant posscssed the ammunition the Defendant had be'cﬁ
convictgd ina court of a crime punish.a_ble by imprisonment for a ferm in excess of one year, that

is, a felony offense.

OFFENSE CONDUCT

" Defendant, - , admits in open court and under oath that

the following statement is true and correct and constitutes evidence in this case.

Mg - a5 convicted of Conspiracy to Traffic in Marijuana

on Qctober 29, 1993, in the Circuit Court of‘ Baldwin County, Alabama, Case Nc.

i



On February 2, 2007, Wi v 25 arrested at the residence located am
S in thm area of Baldwin County, by Special Agents and Task Force Agents with

the Bureau of Alcohol, Tobacco, Firearms and Explosives, along with Deputles of the Baldwin
County Sheriff’s Office. mwas a;_rested on an outstanding warrant stemming from a
May 2006 Federal Indictmen. When% was taken into custody, Special Agents
Pittman and Thompson paited him down for s‘afety and found nine (9) assorted rounds 6f
ammunition in mu1t1plt: pockets of the jacketmas Wcanng m
spontaneously stated that he had ptoked up the ammunition in & shed behmd the house.

The anumunition found in his pockets was identified as follows: three (3) rounds of
.Winchester 12 gauge shotgun ammunition (manufactured bly Winchester in East Alton, Hlinois);
one (1) round of Remington Arms 12 gauge shotgun ammunition (manufactured by Remington
Arms - Psters Cartridge Company; in either Bridgepoﬁ, Ct;snneoticut or Lonoke, Arkansas); three
(3) rounds of CCI .22 caliber ammunition .(manufa_ctured by CCI (Cascade Carttidge, Inc./Omark
Industries) located in Leﬁiston, Idaho); one (1) round of W.inclr;es;ter 270 c,a?iber rifle
ammunition (manufactured by Winchester in East Alton, Illiﬁois}; and, one (1) round of Starline
270 caliber riﬂé ammunition (manufactured by Star]iﬁe (California or Missourt) for E‘ronti er

‘ Cartri.dger Co., a Division of Homady Mfg. Co., Gfand Island, Neﬁraska).

In summary, on February 2, 2007, within the Southemn District of Alabama, Southern

Division, 7GRN I - (it having been previously convicted of the
above-referenced felony offense, knowingly possessed the above-referenced amamunition which
was manufactured ouiside of the State of Alabama and thercfore affected commerce by its

~ importation into the State of Alabama.



Date:

Date:

Date:

AGREED TO AND SIGNED.
Respectfully submitted,

DEBORAH J. RHODES -
UNITED STATES ATTORNEY

Counsel for Defendant



PLEA AGREEMENT No. 9
FROM THE CENTRAL DISTRICT OF CALIFORNIA
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" UNITED STATES OF AMERICA,

-k
“

H
O

GEORGE 5. CARDONA

United States Attorney

THOMAS P. O'BRIEN

Asgigtant United States Attorney

‘Chief, Criminal Division

ELLYN MARCUS LINDSAY (Cal. State Bar No.: 116847)

"Assistant United States Attorney

Major Frauds Section

1100 United States Courthouse

312 North Spring Street

Los Angeles, California 90012

Telephone: {213) 894-2041

Facsimile: (213) 894-6269

- E-mail: ellyn.lindsayeusde]j.gov
Attorneys for Plaintiff
UNITED STATES OF AMERICA -
UNITED STATES DISTRICT COURT

FOR THE CENTRAL DISTRICT OF CALIFORNIA

CR No. 07- _
Plaintiff, PLEA“AGREEMENT FOR DEFENDANT
V.

5 et al.,

Defendants.

1. This constitutes the plea agreement between
'“defendant") and the United States Attorney’s Office for
the Central District of California (%“the USAb") in the above-
captioned cage. This agreement is limited to the USAO and cannot

bind any other federal, state oxr local prosecuting,

‘administrative or regulatory authorities,

PLEA
2. Defendant agrees to plead gullty to a one-count
information in a form substantially similar to the one attached

hereto,
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NATURE OF THE OFFENSES

3. In order for defendant to be gullty ©of the offense
charged in the 1nformation, a violation of: _ ‘Uniteqd
States Code, Secticn: the government must prove the

following beyond a reasonable doubt: (1)}

r ' . .4y
| | sy

W
4. The statutory mexiﬁum sentence that the Court can impose
a violation of ' i, United States Code, Section , iss
twenty yeafs imprisonment; a three-year period of euPervised
release, a fine of $250, 000 or tw1ce the gross galn oY gross logs

resultlng from the offense, whmchever is greatest; and a

mandatory special assessment of $100.

5. lSupervised release is a period of time following
imprisonment during which defendant wili be subiect to variocus
restrictions and reguirements. Defendant understands that if
defendant violates one or more of the conditions of any
supervised release imposed, defendant may be returned to prison
for all or part of the term of supervised release, which could

result in defendant serving a total term of imprisonment greater

2




ot

— e e ew
G -

e B R R - BB« B A I~

h.
i

than the statubtory waximum stated above.
6. Defendant understands that defendant will be required

to pay full restitution to the victims of the scheme alleged in

 the Indictment. Defendant agrees that, in return for the U.S.

Attorney’s QOffice’s compliance with its cbligations under this
agreement, the amount of restitution is not restricted to the
amount alleged in the count to which defendant is pleading

guilty, and may include losses arising from counts dismissed

‘and/or charges not prosecuted pursuant to this agreemernt as well

as all relevant conduct in connection with those counts and

‘chargesl Defendant further agrees that defendant will not seek

the discharge of any restiﬁution.obligation, in whole or in part,

in any present or future bankruptcy proceeding.

7. Defendant also understands that, by pleading guilty,

defendant may be giving up valuable government benefits and

valuable civic rights, such as the right to vote, the right to

‘possess a firearm, the right to hold office, and the xight to

gerve on a jury.

8. Defendam;(furﬁher understands that the conviction in
tﬁis case m#y éﬁbject defendant to various ccllateral
consequences, including but not limited to, deportation,
revocation of prokation, parole, or supervised release in another
cage, and suspensioh or revocation of a professional license.
Defendant understands that unanticipated collateral conseguences
will ﬁot serve as grounds to withdraw defendant’s guilty plea.

FACTUAL BASIS
9. Defendant and the USAO agree and stipulate to the

statement of facts provided below. Thig statement of facits

3
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includes fécts sufficiént to gupport a plea ©f guility to the
charge described in this agreement and to establish the
sentencing guideline factors set forth in paragraph 12 below. It
is not meant to be a complete recitation of all facts relevant to
the uhderlying criminal conduct or all facts known to either

party that relate to that conduct:

WAIVER QF CONSTITUTIONAL RIGHTS

10. By pleadiﬁg'guilty, defendant gives up the following

rights:

a} The right to persistrin.a'plea of not guilty.

b) The right to a speedy and public trial by jury.

¢} The right to the assistancenof legal counsel at
trial, including the right to have the Court appoint counsel for
defendaﬁt for the purpoze of :epresentation at trial. (In this
regard, defendant understands that, despite defendant’s pleas of
gullty, defendant retains the right to be represented by counsel
-~ and, 1if necegsary, to have the court appeint counsel if

defendant cannot afford counsel -- at every other gtage of the

4 .
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proceeding. )

| d} The right to bé pxesﬁmed innocent and to have the
burden of proof placed on the government to prove defendant
guilty beyénd a reasonable doubt,

e) The right to confront and cross-examine witnesses

‘against defendant.

£) The right, if defendant wished, to testify on

defendant’'g own behalf and present evidence In opposition to the

charges, including the right to call witnesses ard to subpoena

‘those witnesses to tegtify.

g} The right not to be compelled to testify, and, if

defendant chose not to testify or present evidence, to have that

-choice not be used against defendant.

By pleading‘guilty,:deﬁendant alse gives up any and all

‘rights to pursue any affirmative defenses, Fourth Amendment or

Fifth Amendment claims, and other pretrial motions that have been
filed ox could‘be £iled.
SENTENCING FACTORS

11. Pefendant underétands-that ﬁhe Court ié regquired to
consider the factors‘set féfth in 18 U.5.C. § 3553 (a) (1) ~(7),
including the kinds of sentence and sentencing range established
under the United States SenténCing Guidelines ("U.8.8.G.”7 oxr
“Sentencing Guidelines"), in determining defendant’s sentence.
Defendant further understands that the Sentencing Guidelines are
advisory only, and that aftef considering the Sentencing
Guidelines and the other § 3553{a) factors, the Court may be free
Lo exercise its discretion to impose any reasonable sentence up

to the maximum set by statute for the crimes of conviction,

5




[y

B B L I = T = B < S = 7 L o

OO0 N O B W N

[
s

1z,

following

Defendant and the USAQ agree and stipulate t¢é the

applicable Sentencing Guidelines factors:

a)

c)

The parties agree that pursuant to Sentencing
Guidelines Section 2Bl.l({a) the base coffense level
for défendantfs offenses is 7; |

The ?arties égree that defendant’s offense level
shéuld.be'increased'by 6 ievéls pursﬁahtkto
Sentencing Guidelines Section 2B1.1(b) (1) (D)
because the loss in the offense was greatér than
$30,000 but less than $70,000;

The parties further agree that defendant’'s offenge

level should be increased by 2 levels pursuant to

.Section ZBl.l(b)fz)(A) because the offense

involved more than ten victinms and was committed
through masg-marketing;

The USAC agrees to recommend a-two—level reduction
in the applicable sentencing guideline offense
level, pursuant to Sentencing Guidelines § 3E1.1,
provided the conditions spécified in paragraph
17fc) are met.. If defendant’'s offense lével is 16
or higher prior to the appiicatioh of the
adjustment for acceptance of responsibility, the
USAO agrees to recommend an additional one-point
reduction in the applicable sentencing guidéline
offense level, pursuant to Sentencing Guidelines

§ 38B1.1(b), provided the conditions specified in

paragraph 17 (c} are met..

The parties agree that pursuant to the factors in 18 U.8.C.
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§ 3553{a), a three-level downward adjustment is appropriate. The
pafties agree that no additional specific offense
characteristics, adjustments and departures apply. However, if

after the signing of this agreement but prior to sentencing,. the

- defendant were, in thé-judgment of the government, to commit an

act constituting obstruction of justice within the meaning of

Sentencing Guideline § 3Ci.1, the government would be free to

seek the enhancement set'forth‘in that section.

14. There is no agreement as to defendant’s criminal
history or crimiﬁal history category. |

15. The gtipulations in this agreement do not bind either

the United States Prcbation Office or the Court. Both defendant

~and the USAQ are free to: (a} supplement the facts by supplying

5re1évantpinformation to the United States Probation Cffice and

the Court, (b) correct any and all factual misstatements relatihg

Il to the calculation of the sentence, and (¢) argue on appeal and

collateral review that the Court’s Seatencing Guidelines

calculations are not error, although each party agrees to

maintain its view that the calculations in paragraph 12 are

consisteﬁt with the facts of this case.
DEFENDANT'S OBLIGATICNS
16. Defendant agrees that defendant will:

a} Plead guilty asg set forth in this agreement.

b} Not knowingly and willfully fail to abide by all
sentencing stipulations contained in thisg agreement.

c) Net knowingly and willfully fail to: (i) appear for
all court appearancesg, {ii) surrender as ¢rdered for service of

sentence, (iii) obey'all conditions of any bond, and (iv) obey

7
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any other ongoing court order in this matter.

d} Ngt COmmit ény crime; however, offenses which would
be excluded for sentencing purposes under U.8.8.3. § 4A1.2{c) are
not within the scope of this agreement.

e) Not knowingly and willfully fail to be truthful at

all times with Pretrial Services, the U.8. Probation Office, and

“‘the Court.

f) Pay the applicable gpecial assessments at oxr before

‘the time of sentencing unless defendant lacks the ability to pay.

THE USAQ'S OBLIGATIONS
17. If defendant complies fully with all defendant’s
obligatiOns‘under this agféement, the USAO.agrees:
&) To abide by all sentencing stipulations contained in
this agreemeht. _ _
| b) Except for criminal tax violationa (including
conspiracy to commit such_violations chargeablerunder i U.8.C.
§ 371), not to further prosecute defendant for_violatioﬁs_arising
out of defendant’s conduct described in the stipulated factual
basis set forth in paragraph 9 abcve. Defendant understands that
the USAO is free to prosecute deféndant for any othér unlawful
past conduct or any unlawful conduct that occurs after the date
of this agreement. Defendant agrees that at the time of
sentencing Ehe Coﬁrt may consider the uncharged conduct in
determining the applicable Sentencing Guidelines range, where the
gsentence should fall within that range, the propriéty and extent
of any departure from that range, and the determination of the
gentence to be imposed after congideration of the sentencing

guidelines and all other relevant factors..

8
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¢) At the time of senﬁencing, provided that defendant
demonstrates an acceptance of responsibiiity for the offenseg up

to and including the time of sentencing, to recommend a two-level

"reduction in the applicable sentencing guideline offensge level,

pursuant to U.8.8.G. § 3Ei.i, and to recommend and, if necessary,
move for an additional one-levél reduction if available under
that section.
d) To recommend a probationary sentence including 6
months home detention.
BREACH QF AGREEMENT
18. 'If defendant, at any time after the executioﬁ of this

agreement, knowingly violates or failils to perform any of

‘defendant’s obligaﬁions under this agreement (“a breach"), the

Il USAO may declare this agreement breached. If the USAQ deéclares

this agreement breached at anyftime between the execution of this

agreement and defendant’s sentencing on a non-custodial sentence

or surrender for service on a custodial sentence, and the Court

finds such a breach to have occurred, defendant will not be able

£o withdraw defendant’s guilty pleas, and the USAC will.be
relieved of all of its.obligations undexr thié aéfeement. If the
USAO declares this agreement breached at any time after
defendant’'s sentencing on a non-custodial sentence or,surrehder
for service on a custodial sgentence, and the Court finds such a
breach to have occurred, the USAO will be relieved of all of its
then-remaining obligations under this agreement.

19. Following a knewing and willful breach of this
agreement by defendant, should the USAO elect to pursue any

charge or any civil or administrative action that was either

9
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dismissed or not filed as a result of this agreement, then:
a) Defendant agrees-that'any applicable statute of

limitationg ias tolled between the date of defendant’s signing of

this agreement and the commencement of any such prosecution or

action.
b) Defendant gives up all defenses based on the statute
of limitations, any claim of pre-indictment delay, or any speedy

trial claim with respect to any such prosecution or action,

I extept to the extent that such defenses existed as of the date of

defendant’s éigning this agreement.

- ¢) Defendant agrees that: (1) any statements made by

‘defendant, under oath, at the guilty plea heaxing; (ii) the

stipulated factual basis sgtatement in this agreement; and (iii)

any evidence derived from such statements, ar¥e admissible against

defendant in any future prosecution of defendant, and defendant

shall assert no claim under the United States Constitution, any

‘statute, Rule 410 of the Federal Rules of Evidence, Rule 11(f) of
the Federal Rules of €riminal Procedure, or any other federal

-rule, that the statements or any evmdence derlved from any

statements should be suppressed or are 1nadmlsslble

LIMITED MUTUAL WAIVER QF APPEAL AND COLLATERAL ATTACK

20. Defendant gives up the right to appeal any sentence
imposed by the Court, including any order of restitution, and the
manner in which the gentence ig determined, providsd that {a) the
sentence is within the statutory maximum specified above and is
constitutional, (b) the Court in determining the applicable
guideline range does not depart upward in offense level or

criminal histcory category and determines that the total offense

10
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‘level is I3 or below, and {¢) the Court imposes a sentence within

or below the range corresponding to the determined total offénse
level and criminal history category. Defendant also gives up any.

right to bring a post-conviction collateral attack on the

convictions or sentence, including any order of restitution,
except a pest-conviction collateral attack based on a claim of

ineffective assistance of counsel, a claim of newly discovered

evidence, or an explicitly retroactive change in the applicable

Bentencing Guidelines, sentencing statutes, or statutes of

conviction.

21. The USAQ gives up its right to appeal the gentence,

‘provided that (a) the Court in determining the applicable
.quideline range does not depart downward in offense level or

|l eriminal history category, {(b) the Court determines that the

total offense level is 13 or above, and (¢) the Court imposes a

sentence within or above the range corresponding to the

determined total offense level and criminal history category.

COURT NOT A PARTY
22. The Court is not a party te this agreement and need not
adcept any of the USAO’s sentencing récommendations or the
parties’ stipulations. BEven 1f the Court ignores any sentencing
recommendation, finds facts or reaches conclﬁsioﬁs different from
any stipulation, and/or imposes any sentence up to the maximum
established by statute, defendant cannot, for that reason,

withdraw defendant’'s guilty pleas, and defendant will remain

 bound to fulfill all defendant’s ckligations under this

agreement. No one -- not the prosecutor, deféndant’s attorney,

or the Court -- can make a binding prediction or promise

11
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regarding the sentence defendant will receive, except that it
will be within the statutory maximum.

NO ADDITIONAL AGREEMENTS

23. Except as get forth herein, there are no promises,
understandings or agreements between the USAQ and defendant or
defendant’s counsel. Nor may any additional aéréément,
understanding or condition be entered into unléss in a writing
signed by all parties or on the record iﬁ court.,

.'PLEA AGREEMENT PART OF THE-GUIL?Y:PhEAfHEARINGC'

24. The parties agree and stipulate thabt this Agreemenf

lwill be considered part of the record of defendant's guilty plea

hearing as i1f the entire Agreement had been read into the record

I of the proceeding.

This agreement is effective upon signature by-deﬁendant and

-an Assistant United States Attorney.

'AGREED AND ACCEPTED

UNITED STATES ATTORNEY’'S OFFICE

FOR THE CENTRAL DISTRICT OF CALIFORNIA

GEORGE S. CARDONA
United States Attorney

ELLYN MARCUS LINDSAY Date
Assistant United States Attorney
Major Frauds Section ‘

T ‘have read thig agreement and carefully discussged every
part of it with my attorney. I understand the terms of this

agreement, and I voluntarily agree to those terms. My attorney

has adviged me of my rights, of pessikle defenseg, of the

1z
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Sentencing Guideline provisions, and of. the consgseguences of

entering into this agreement. No promises or inducements have

been made to me other than those contained in this agreement. No

one has threatened or forced me in any way to enter into this
agreement. Finally, I am sgatisfied with the representation of my

attorney in this matter.

- Date
Defendant

I am attorney. I have carefully discussed

every pari of this agreement with wy client. Further, I have

“fully advised my client of his rights, of possible defensegs, of

the sentencing factors get forth in
including the relevant Sentencing Guidelines provisions, and of

the consequences of entering into this agreement:. To my

“knowledge, my client’s decision to enter into this agreement is

ar informed and voluntary cne.

. Date
Deputy Federal Public Defender
Counsel fo; Pefendant

13
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DEBRA WONG YANG

United States Attorney

'THOMAS 0BRIEN

Y Assistant United States Attorney
Chlef Crlmznal DlVlSlon

Asszstant Unlted States Attorney
California Bar Number _
1200 United States Courthouse
312 North Spring Street
Los Angeles, California 90012
Telephoné:
Facsimile:
Email: =
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. JAttorneys for Plaintiff
9} UNITED STATES COF AMERICA

10
11k . UNITE> STATES DISTRICT COURT
12. : FOR THE CENTRAL DISTRICT OF CALIFORNIA

13§ UNITED STATES OF AMPRICH,
14

L4k Plaintiff, R DEFENDANT
15 '
15 F

17

Defendant.

}

)

)

. ) i

v, )

S

)

;

18 S

18
20

- 21 1. This constitutes the plea agreement between

22 {(“defendant”) and the United States Attorney’s

23 ‘Office for the Central District of California j“the USRD”) in the
24 | abeve-captioned case. This agreement is limited to the USACQ and
25 § cannot bind any other federal, state or local prosecuting,

26 §| administrative or regulatory authorities.

271 /7

28 ¥ /7
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’ﬁintent to steal or purloin; and (4) such money exceeded S$10CD in

ELEA
Z. Defendant gives up the right to indictment by a grand

jury, waives any objections to venue, and agrees to plead guilty

to both counts of the superseding information in the form'

attached to this agreement or z substantially similar form.
NATURE QF THE OFFENSE

3. In 6rder for defendant to be guilty of counts one and
twé, which éach Chargé a8 violation of Title 18, United States
Code, Section 2i13(b), the following must be true: {13 defendant
took or carried away money in the care, custedy, control,
management oX possess*on cf a b;n or credit unlon, (2} at that
time, the bank or credit unicn was a bank, credlt union, or
savings and locan association whose deposits were federally

insured; (3} defendant tock and carried away such money with the

b value. Deferndant admits that defendant is, in fact, guilty of

these offenses 25 described in counts one and twe of the

information.
PENALTI®S AND RESTITUTION
4, The statutory maximum sentence that the Court can

impose for each violazion of Title 18, United States Code,
Sedtion 2113(b) is: 1C years imprisonment; a 3-year peériod of
suﬁervised release; & fine of $250,000 or twice the gross gain or

gr&ss‘loss resulting from the cffense, whichever is greatest; ang
{ i

2 mandatory special assessment of 5100. Therefore, the total

maﬁimﬁm sentence for all offenses is: 20 vears imprisonment; a
6 year period of supervised release; a fine of 530C,000 or twice

the gross gain or gross loss resaltlnc from the offense,
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10
11
.12:}$83;500, but recegnize and agree that this amount'could change
13
14
157
16"
17
18}

19

20

21
22
23
24

25

26
27
28
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whichever is greatest; and a mandatory special assessment of
£200,
5. Defendant understands that defendant will be required

to pay full restitution to the victims of the offense. Defendant

‘agrees that, in return for the USAO's compliance with its

obligatlons under this agreement, the amount of restitution is

not restricted to the amounts alleged in the cbunts to which:

defendant is pleading guilty and may include lésses arising from -

charges not prosecuted pursuant to this agreement as well as all

-relevant conduct in connection with those charges. The parties

currently believe that the applicable amount of restitution is

based on facts that come to the attention of the parties prior to
sentencing. Defendant further agrees that defendant will not
seek the diSChargé of any restitution obligation, in wholie or in
part, in any present bf future bankruptcy proceeding.

&. Bupervised releszse is a_beriod of tiﬁe foilbwing
imprisconment during which defendant kill bé subject to various
restrictions and reguirements. Defencant undersﬁands that if
defendant violates one or more of the conditions of any |
supervised release imposed, defendant may be returned to priscn
for all or part of the term of supervised release, which could
reéult in defendant serving a total térm of iﬁprisonment greater
than the statutory maximum stated above.

7. Defendant also understands that, by pleading guilty,

‘defendant may be giving up valuable government benefits and

valuable civic zrights, such as the right to vote, the right to

possess a firearm, the right to nold oZfice, and the xight to

3
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sexve on a jury.

8. Defendant further understands that the convicticn in
this case hay subject defendant to various collateral
consequences, including but not limited to, deportaticn,
lrevocation of probstién, parole, or super#ised release in ancther
case, and suspension or revocation of a professional license.

Defendant understands that unanticipated gollateral ccnsequehces
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will not serve as grounds to withdraw defendént’s guilty plea.

9 | FACTUAL BASIS | | |

10 - 9. Defendant and the USAD zgree and étipu;ate to the
11j'sﬁatement of facts provided.below. This statement of facts

12 § includes facts sufficient to support a plea of guilty to thé

13 § charges described in this agreement and to establish the

14 § sentencing guideline factors set forth in paragraph 12 below. It
15 f is not meant to be a complete recitation of 21l facts relevant to
16‘ the underlying criminal congduct orx all facts krown to aefendanﬁ‘

17§ that zrelate to that conguct.

18 . Defendant stole money from two federaily insured financial
19 institutions in Orange County, California:  Orange County
20 1. Teachers Federal Credit Union ("QCCTFCU”) and Bank of the
21 : West as follows: |
22_ |
23 . Prior to May 4, 2005, defendant purchased a prepaid credit
24 card issued by Columbus Bank and Trust. The prepaid credit
25 conld be used like a credit card and could also be uéed to
26 access bank automated teller machines (ATMs) to withdraw
27 cash .up t§ the amount deposited on the prepaid credit card.
28
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On May 5, 2005, defendant had spent all of the money that he
ﬁadideposited to that prepaid credit card. Nevertheless, on
May 5, 2005, defendant used the prepaid card to attempt a
cash withdrawal and discovered that there was a malfunction
with the now-exhausted card that allo&ed him to withdraw.

cash. Thereafter; between May 4, 2005 and May 5, 20035, and

. despite knowing that the card was exhausted and that it did

not lawfully contain any mere funds, defendant used his
prepaid credit card to make withdrawals from the ATMs of
numercus different branches of the OCTFCU and Bank of the
West, OCTFCU is a crédit union whose deposits are federally
insured, and Bank of thelWest is 2 hank whose deposits are
federally insured. By making these unauthorized withdrawals

from Bank of the West and OCTECY, defendant obhained 2 total

.of at least $83,500, including approximately $9,500 from

Bank of the West and approximately $7C,SGO from CCTFCU.
befendant's withdrawals included (1} a withdrawal of $500
from Bank of the West in Irxvine, Californiz on May 5, 20C3;
(2} a withdrawal of $500 frém OCTFCU.in Irvine, California
on May 5, 2005; {3} a withdrawal of $1,000 from OCIFCU ip
Tustin, California on.ﬁéyls;‘2655;A$ﬁd {4) a withdrawal of

$1,000 from OCTFCY in Santa Ana, California on May 5, 2005.

When defendant made the above-described ATM withdrawals
totaling more than 383,500 using his prepaid credit card, he
k¥new the card was exhausted, that he was not authorized to
use the éard to withdraw meoney, and he intended to steal

meney from the banks.
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WAIVER OF CONSTIZUTIONAL RIGHTS

10. By pleading guilty, defendant gives up the following -
rights: . '

a) The fight to persist in a plea of not guilty.l

b) ‘The right to a speedy and public trial by jury.

) The right to the assistance of'legal counsel at trial,'
including the fight te have the Couit appeint counsel for’
defendant for the purpcse of representation at trial. (In this
regard, defgndant understands that, déspite his or her plea of
guilty, he or she retains the right to be reépresented by'cqunsel
— and, if necéssary, te have the court appeint counsel if
fdefendant-cannot afford counsel — at every other stage of the

d) The right to be presumed innocent aﬁd»to have :bé burden
of proof‘placed.on the governmenf to prove deféndanf guilty
.béyond a reasonable doubt. |

e) The right to confront and cross-éxamine witnesseé against
defendanz, | |

. £} The right, if defendant wished,.to testify on defendant’s
own behalf and present evidence in opposition to the charges?
ingiﬁding the right to call witnesses ana to subpoena those
witnesses to testify. |

g) The right not to be compellied to testify, and, if
defendant chose not.to testify or present evidence, To have that
cheoice not be used against defendant.

By pleading guilty, defendant also gives up any and all rights
 to pursue any affirmative defenses, Fourth Amendment or Fifth

Amendment. claims, and other pretrial motions that have been filed
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or could be filed.
§§EEBEQL§§_I2£EEEEE
11. Defendant understands that the Court is required to
.consider the United States Sentencing Gﬁidelinés ("U.8.8.G."” or
:“Sentencing‘Guidelines”) among -other factors in determining
idefendant”s sentence. Defendant understahds, howeyer, that the

Sentencing Guidelines are only advisory, and that after

o - N e W N

considering the Sentencing Guidelines, the Court may be free to

Ly

9% exercise its discretion to impose any reascnable sentence up to
10-ithehmaximum set by statute for the crimes of conviction.
11§ 12. Defendant and the USAC agree and stipulate to the

12 folloWing applicable sentencing gulideline factors:

13| Base Offense Level: 6 [D.S.8.G. § 2Bl.1{a) (1))
14 '
: Loss moxe than 370,000 ' .
15 but less than $129,000 +8 iU.8.5.6. § 2B1.1(D) (A)(E)]
16 Acgeptance of | '
Responsibility -2 iC.8.5.6. § 3E1.14=a):
17 -
Total Offense Level: 1z
18 3

iS'-éefendant and tﬁe USAQ agree not to seeX, argue, or suggest In
20 :any“way, eitherioralgy or in wri;ing} ;ba;.eny'other-specifié
214 offense characteristics, adjustménts 5§Ndé§ér£ﬁres, frbm either
22 § the applicable Offense Level or Criminal History Category, be

23 1 imposed, othsr thar .as- set forth in paiag;apb 14. I£, however,
24 t after signing thié agreement but prior to sentencing, defendant
25 weré-to commit an act, or the USAC were to discover a previously
26 t undiscovered act comﬁitted by defendant prior to signing this

27 § agreement, which act, in the judgment of the USRO, constituted

28 R obstruction of justice within the meaning of U.5.5.G. § 3Cl.1,
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the USAQ would be free to seek the enhancement set. forth in that
section.. | |

13. There is no agreément as to defendaht's criminal
history or criminal history category.

'14. Subject to paragraph 12, defendant and the USAO agree
to make the joint recommendaticn to the Court that the

-appropriate sentence in this case is 5 years probation, with the

QD 1y s W N

conditions that: (1) defendant pay full restitution to the

4 victims of his coffense; and (2) defendant serve ten months of

F....I
La . Vs |

home detention with electronic monitoring, or if .defendant is
11.?found unsuitébig for electronic mpnitdring,.ten months of

12 | detention in a Community Cerrections Center. Defendant and the
13-} USAO agree and stipulate that pursuant to Title 18, United States
14‘ Cede, Section 3553, this séntence, which Varieé from the |
15.:recommended sentence ﬁnder the'UnitédJStates-Sentencihg

16 f Guidelines, is appropriate and accéun:s?for (l} the ﬁnus;al
17'lci£cumstances under which the cflense tpokx piace (i.e., the_fa;t
18 thatAdefendanﬁ, to obtain funds to which he knew he was not

19 | entitled, exploited én unusua. credit card system malfuhétion

20 { that allowed him to withdraw funds Seyopd tﬁe limit of his .

21 'pfépaid credit card balance); (2} the sentence includes a lengthy
22 pfobation period that both provides adequate deterrence to

23 8 criminal conduct and protects the public from further crimeé of
24 § the defendant: (3) the.sentence would allow £he defendant to seek
25 f and retain gainful employment that will allow him to.providé

26 § restitution £§ victims of the offense.

27 15. The stipulations in this agreemént.do not bind either

28 § the United States Probation CIfice or the Court. Both defendant

8
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and the USAC are free to: (a) supplement the facts by supplying

relevant information to the United States Probation 0ffice and

‘the Court, (b) correct any and all factual misstatements relating

to the calculation of the sentence, and (¢) argue on appeal and
collatéral revieWw that the Court’s sentencing guidelines

calculations are not error, although each party agrees to

maintain its view that the calculations in paragraph 12 are .

Y consistent with the facts of this case.

DEFENDANT/ S OBLIGATIONS
16. Deferndant agrees that he or she will:
a) Plead guilty as set forth in this agreement.

b} Not knowingly and willfully fall to abide by all

sentencing stipulations contained in this.agreement.

c) Not knowingly and willfully fail to: (i) appear as

‘ordered for all court appearances, (ii} surrender as crdered for

service of sentence, {ili) obey all conditions of any bond, and
{iv) obey any othér ongoing court order in this matter.

d} Not commit any crime; however, offenses which would be

‘excluded for sentencing purposes under U.S.5.G. § 4Rl.2(c) are

not within the scope of this agreement.

e) Not knewingly and willfully fail to be truthful at all.
timeé with Pretrial Services, the U.SL Probat;on Office, and the
Court.

f) Pay the applicable special assessment at or before the

time of sentencing urnless defendant lacks the ability to pay.

THE USAD'S OBLIGATIONS
17. Iif defendant complies fully with all defendart’s

obligations under this agreement, the USAQ agrees:
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a} To abide by all sentencing stipulations contained in this

.agreement.

b) At the time of sentencing to move to dismiss the
underlying indictment. Defendant agrees, however, that at the

time of sentencing the Court may consider the dismissed counts in

fdetermining the applicable Sentencing Guidelines range, where the

sentence should fall within that range, the propriety and extent

of any departure from that range, and the determinstion of the

sentence to be imposed after consideration of the.sentencing

guidelines and all other relevant factors.

c) At the time of senﬁegéing; provided that defendaﬁﬁl
demonstrates'an acceptance of responsibility for the offense up
te and including the time df sentencing, to recommend a two-level

reducticon in the applicable sentencing guideline offense level,

‘pursuant to U.S5.5.G. § 3E1.2, and to recommend and, if necessary,

move for arn additional one-level reducticn if évailable under
that section. |

. d) On reqguest by deferdant, to requesﬁ jointly Qith
defendant that the Uniﬁed States Prebation Cffice determine,
prior to sentencing, whether gdefercant Is suitable for
pérticipation in home detention with electronic moniﬁoring.

BREACH QOF AGREEMENT

18, If ageéfencant, at any time between the execution of this

agreement and defendant’s sentencing on a non-custodial sentence

‘or surrender for service on a custodial sentence, knowingly

violates or fails to perform any of defendant's obligations under
this agreement (“a brezch”), the USAOC may declare this agresment

breached. If the USAD declares this agreement breached, and the

16
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Court finds such a breach to have occurred, defendant will not be
able to withdraw defendant’s guilty plea, and the USAD will be
relieved of all of its leigatiﬁps under this agreement.

19. Feollowing a knowing and willful breach of this
agreement by defendant, should the USAD elect to pursue any
 charge that was either dismissed or not filed as a result of this
agreemeﬁt, then: ‘

a) Defendant agrees that any applicable statute of

T limitations is tolled between the date of defendant’s signing of

this agreement and the commencement of any such prosecution or

faction.

b) Defendant gives up all defenses based on the statute ﬁf‘
{limitations, any claim of preindictment delay, or any speedy
trial c¢laim with respect to any such prosecution, except fo thé
-extent that such defenses existed as of the date of defendant’s
signiﬁg of this agreement.

¢} Defendant agrees that: 1) any statements made by
-defendant, under ocath, at the guilty plea hearing: 1i) the
stipulated factual basis statement in this agreement; and iii)
any evidence derived from such statements, are admissible agalnst
défen@ant in any future-prosécution of defendant, anc¢ defendant
shall assert no claim ﬁnder the United States Constituiicn, any
statute, Rule 410 of the Federal Rules of Evidence, Rule 1i{f) of
the Federal Rules of Criminal Procedure, or any other federal
rule, that thé statements or any evidence derived fzom any
statements shoﬁld be suppressed or are inadmissible.

LIMITED MUTUAL WAIVER OF APPEAL AND COLLATERAT ATTACK

20. Defendant gives up the right to appeal any seéntence

11
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imposed'by the Court, inecluding any order of restitution, and the

manner in which the sentence is determined, provided that (a) the

sentence is within the statutory maximum specified above and is

constitutional, (b) the Court in determining the applicable

guideline range does not depart upward in offense level or

criminal history category and determines that the total offense
i tevel is 12 or below, and (¢) the Court  imposes a sentence within.
or below the range corresponding to the determined total offense
t level and criminal history category. Defendant also gives up any

10 Fright to bring a post-conviction collaterxal attack on the

conviction or sentence, including any order of restitution,

-except & bost-COnviction collateral attack based on a claim of

“ineffective assistance of counsel, a claim of newly discovered

evidence, or an explicitly retroactive change in the applicabie

_Sentencing Guidelines, sentencing statutes, or statutes of

conviction. Notwithstanding the foregoing, defendant retairs the

‘ability to appeal the court’s imposition of a sentence that does

‘not follow the parties’ joint recommendation for home detention

contained in paragraph 14, the court’s determination of

‘defendant’s criminal history category, and the conditions of

supervised reléése'imposed by the couit, with the exception of
the following: standard conditions set forth in district court
General Orders 318 and 01~05; the drug testing conditions
mandated by 18 U.5.C. §§ 3563(a) {5) angd 3583{(4); and the alcohol
and drug use conditions authorized by 18 U.S.C. § 3563(b) (7).
21. The USAO.gives up its right to appeal the sentence,
provided that (a) the Court in determiniﬁg the applicable

guideline range deoes not depart downward in offense level or

12
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criminal history category, {b) the Court determines that the
total offense level is 12 or above, and (c¢) the Court imposes a
sentence within or akove the range cor:espondiﬁg £o the
determined total offense lével and criminal history category.

RESULT OF VACATUR, REVERSAL CR SET-ASIDE

22. Defendant agrees that if any count of conviction is

o - Lo o b [ Ny =

vacated, reversed, or set aside, the USAO may: (a) ask the Court
to resentence defendant ¢n any remaining counts of éonviction,
:wiﬁh both the USAD and‘defendant.being released from any
“stipulations regarding sentencing contained in this agreement,
‘{b) ask the Court to void the entire plea agreement and vacate
'defendaﬁt’s guilfy_pleas on any remalining counts of convictioen,
‘with both the USAD and defendant being released from all of their
:ﬁbiigations under this agreement, or (c) leave defendant’s
'remaining convictions, sentence, and plea agreemént‘intact.
Defaﬂdaﬁt agrees that the checice among these three options rests
in the exclusive discretion of the.USAO.

COURT _NOT A PARTY

23. The Court is not a party to this agreement and need not
gccept‘énywof the USAC’s sentencing &ecgmmgndations or the
.#arties' stipulatiéhs.- Even if the Coﬁrt igﬁoxes any sentencing
recomméndation, finds facts or.reaches conclusions different from
any stipulation, and/or imposes any sentence up to the maximum
established by stétute, defendant cannot, for that reasgon,
withdraw defendant’s guilty plea, and defendant will remain bound
to fulfill all defendant’s obligations under this agreement. ©No
one — not the prosecutor, defendant’s attorney, or the Court —

can make a binding prediction or promise regarding the sentence

13
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defendant will receive, &xcept that it will be within the
statutory maximum.
NO ADDITIONAL AGREEMENTS
24, Except as set forth herein, there are no promises,
_ﬁnderstanéiﬁgs or  agreements between the USAD znd defendant or

defendant’s counsel. Nor may any additional agreegment,

4 understanding or condition be entered into unless in a writing

;signed by all parties or on the record in court.

! ' LEA  AGREEMENT PART OF THE GUILTY PLEA HEARING
10

25. The parties agree and stipulate that this Agreement

will be considered part of the record of defendant’s guilty plea

fihea:ing as if the entire Agreement had been rsad into the record
13
1|

‘of the proceeding.

Assistant United States Attorney.
AGREED AND ACCEPTED

UNITED STATES ATTORNEV’S QFFZCE -
FOR THE CENYRAL DISTRICT OF CALIFORNIA

DEBRA WONG YANG
‘United States Attorney

Date

Assistant United States Attorney

I have read this agreement and carefully discuésed every
‘part of it with my attorney. I understand the terms of this
agreement,.and T vpluﬁtarily agree to those terxms. My attorney
has advised me of mf rights, of possible defenses, of the

Sentencing Guideline provisions, and of the consequences of

14

This agreement is effective upon signature by defendant and an -
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entering inte this agreement. No promises or inducements have
‘one has threatened or forced me in any way to enter intoe this

‘attorney in this matter

2H2105

Date

‘Defendant

I am attorney. I have carefully
fldiscussed every part éf this égreement with my client., Further,
I have fully advised my client of his/her r;ghts, of possible
1défenses, of the Sentencing Guidelines’ provisions, and of the
consequences of entering into this agreement. To. my knowledge,
‘my client’s decision to entér into this agreement'is an informed

.and voluntary one.

x;}/\;}gtlffb
Date

g p :
'DEPUTY FEDERAL PUBLIC DETENDER

Counsel for Defendant
" O g

1%

been made to me other than those contained in this agreement. No

agreement. Finally, I am satisfied with the representation of my

sdr L0




PLEA AGREEMENT No. 11
FROM THE DISTRICT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX
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IN THE DISTRICT COURT OF THE VIRGIN !SLANDS

DWISION OF ST CROIX

 UNITED STATES OF AMERICA, .
Plantif, | CRIMINAL NO. 2005{fi§

De'fendani.l

1, PARTIES TO )\GREEMENT

Th[s agreement i entered into by.and betwe en defendan ‘ L

| THURSTON  MCKELVIN, Attorney for (IR

| and |
_ thé United States Attorney for the District of the Virgin Islands. This agresment |
specfﬁcally-exdudés and does not bind any other state or faderal agency, including
other United States Attorneys and the Internal Revenue Service, from asserting any
civil, criminal or administrative claim against the defendant.
2. TERMS
The parties agree to the following terms:

a.  Defendanfg Jwill plead guilty to

Count 1 (Possession of Firearm by Alien) of the Information in Criminal No. 200‘5'

1 212
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Page2 ‘
'and.facés a &xaximum poséibie penalty of ten years imprisﬁnment a $250_,000 ﬁn_e',i -
a term of supervised release of not more than three years, and a-$1 OO Sp_eciél
| moneta.ry assessment, pursuant to 18 U.$.C, §§1546(a), 3571(b)(3), 3563(b)(2),
 3013(@)RA) '_ o
- b.Th‘e: essenttal elements of Pq‘s_Session_bf Fireatm by Allen are that:
. Defendant knowingly possessed a firearm, i.e.,'.a 'Remingt_on o
shotgun; |
i, The possession was in or affecting commerce; and
il.  Defendantwas analien and‘.unléwfql_!y;uﬁﬂqin -the.uﬁitéd States,
| c. Defendant ispleadingguil’tybe'cause-i,ﬁefeﬁdant l'sin:\fabt;.éullty ofthe
cﬁarges contained in Count 1 of the lnfomaﬁbn; in piéadi'ng' gui}ty'fo this offense, |
defendant acknowledges that should the cése go to .,t[iéf; the government. could
present evidence o support this chargé. beyond.a re.asdnéble doubt. inthis regard,
Defendant agress that the following factual basis exists to support his piea: doubt,
On August 7, 2008, police officer LaPlace observed Defendant
walking with another male individual in Frederiksted via street cameras,
Officer LaPlace saw Defendant retrleve & shotgun and show it to the
other Individual, Subsequently Defendant secreted the firearm in an
abandoned vehicle. He was an alien at the time and fliegally within the
United 8tates. The firearm had traveled In Inferstate commerce,
d Upon the Distﬁct Court's a‘d}udicaﬂon-of Quilt of Defendant fof a
viotation of Count 1 in the Information, the United States Attomey, District of the

Virgin Islands, will dismiss the remalning cdunts against Defendant and will not file
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usa il
Plea Agreeiment
_ Peges :

| . any further criminal charges against Defendant ansmg out of the same transactions
or occurrences to which the defendant has pled, as well as d:smlss alf counts in LL_&
" H Criminal No. 2005’ |
" e. Nothing in th:s agreement shal! protect the defendant m any way
i _ 'frem prcsecutlon for any offehse commltted after the date of this-agreement.

f. If the defendant agrees fo provide. substantia[ assistance in fhe
investigation or prosecution of another person, as defined in Fed. R. C:rirc_. P. 35, 0r
otherwise agrees to cooperate with the United States"At_tbmey, a s_Upp.le'ment to this

| Plea Agreement shali be submitted to the Go’ﬁrt 'b'y'the parties, in In camera of under
| seal, and shall speceﬁcally refer to this Pléa Agreement and shall define the terms
of such esmstance or cooperation, if any

g Defendant agrees to be charged by lnformatlon in this matter

| 3, SENTENCING GUIDEL&NES

a, The parties understand and agree that pursuant to. un[:gg States V.
Booker, 125 U.S5. 738 (2005) the Colrtis not bound by the Guidelines, but it must '
consult the Guidelines and take them into account et sentencing in determining the
"séntencing range established for . , . the applicable category of offense committed
by the applicable category of the defendant” Id. at*24. Adverse ru!irigs shail not be
grcuhds for withdrawai of defendant's plea. The Court fs not imited to consideration

of the facts and events provided by the parties.
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y b. The defendant is aware that Title 18, Uni'te’d Statos Code, Section

' 3742 affords a defendant the right to appeal the séntence imposed. Acknowiedgmg |

“al thls, the: defendant knowmg}y walves tha nght to appeal any sentence WIthIn the *

5/12

: maxsmum p rowded inthe statute(s) of conv;chon (orthe manner tn whick that |

| sentence was detsrmined) on the_grounds sot forth in Title 18, United States Code, ’

Section 3742 or on any groimd whatever, in exchahge'-fcsr the'conce;ﬂ.sibhs made 'by :

the Untted States in this plea agreement This agreement doss not affect the rlghts

or obligations of the United States as-set forth in Title 18 United States Code, -

Section 3742’(b).

¢.. The United States Attorney agrees to recommenid that the defendant

recéive crodit for acceptance of reSpon‘sle]lty at the time of éen’tenéihg. assuming. .

~ the defendant d oes in fact clearly d emonstrato 'a.ccepténce of responsibility, in.

'~ accordance with USSG §3E1.1. Both parties reserve the right to fully aliocute at

sentencing. Both partles reserve the right to fully aliocute at sentencing. Both

parties also agree, and will recommend, that an appropriaté sentence is ohe at the
fower end of the Guidetine range determined by the Probation Office.

CONCLUSION

There are no other agreements between the United States Attorney, District

of the Virgin Istands, and defendan

~ agreement knowingly, vomntari!y, and upon advice of counsel.
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Dated: October 14; 2008 |

| _ Dated:-'

 Déted: | , 2008

. 2005

- B7-18-8B7 B9:36

' ANTHONY J. JENKINS
United States Attomey

Ass#stant Umted State Aﬂomey
-D:stnct of the Virgin Isignds

: THURSTON MCKELVIN
: 'Attomey for Defendant

Py:

6/12



PLEA AGREEMENT No. 12
FROM THE DISTRICT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX
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IN THE DISTRICT COURT OF THE VIRGI_N ISLANDS
DNISION OF ST CROIX ' ,
UNITED STATES OF AMERICA,

Plaintiff, CRIMINAL NO. 2005.‘ .l

Defendant.

LEA--AGREEMF-'NT |

1. PARTIES TO AGREEMENT

Thrs agreement is entered Into. by and. between defendant-
A TriCA SCHRADER-COOKE Attorney for-f

and
_the-Uhifég_‘States Attorney for the District of the Virgin Islands, This agreement
specifically excludes and does not bind any other state or federal agency,
including other United States Attorneys and the Internal Revenue Service, from
a‘ssérting any civil, criminal or administrative claim against the defendant.
2. T‘E‘Rms |

The parties agree to the foliowing terms:

12



Fax sent by : 348 773 3742 ‘ - B7-18-87 B89:36 Pg:

a. ¥ wﬂ[ plead gur[ty to

Count 2 (False Personatlon &nd Use of False Documents For Employmigiit
- Purpases)fof-the Indictment in Criminal No. 2005/45 and faces a maximum
’ ?gésjp}eg}genaiw of five yeqrs gnprisonment, a $250,000 fine, a tehn.of I
. subervised release of not more than three years, and a $100 special monetary
'assessmént, pursuant to 18 U.S.C. §§1546(b), 3571 (b)(33), I358.-3(b')(2).
013@DE). |
b. The essential elements of False Personation and Use of False
Identity Documents for Empioyment Purposes are that: N

- Defendant knowingly used a socia! security card not Tawfftliy
i

s
w?

IO [ ‘\'t. * '_T:‘:,‘R
"lgSlied to him to obtain employment;

=

i, The social security card was lawfully assighed t6 2 Luls E.
Morales, Jr.; |

iil. ~ Defendant acted witfully and knowingly; and

iv.  Defendant used the soclal security card df ariother to verify his
eligibllity for employment on Form -8, |

| e, Défendant is pleading guilty because Defendant is in fa&t guilty of

the_'oharge contained in Count 2 of the Indictment. In pleading gulity to this
| -offensé, defendant acknowledges that -should the case go to trial, the government

could present evidence to 'suppoi't this charge beyond a reasonable doubt. in this

B712
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regard Defendant agrees that the fol!owmg factual basis extsts to support his

plea beyond a reasonabie doubt

On March 11, 2005 in St Cronx, District of the Vu'gln {s!ands,

* Defendant presented an identification document, a soclal secur'fty
card, to émployment officials at Trighgle: Construction&

* Maintenance, In¢., a HOVENSA contractor; to verify his. |dentlty and
eligibility for employment in the U5, Virgin Islands. The social
security card bore the name of Luis E. Morales; Jr. The Défendant
purported to be Luls E. Morales, Jr. and used the sacial security card
to fill out Form -9, & form that réquires employers in the United
States to certify that it has examined documnents: presented by an
individual seeking employmerit to verify the, individual's identity and
eligibility for employment. Defendant was able to securé
employment using the false sociai secunty card, . .

On September 8, 2005, ICE Agents. received a.call from the
local Social Security Administratton office of fhe fraudulent use of the-
social security number, lawfully assigned to.Luis E. Morales, Jr., at
Triangle Construction Compariy. The. ofﬂci_at_ atiheiocal Social
Security office stated that he knew Luis E. Morales, Jt, tobea
disabled individual who was not in the territory for the fime the
employment aclivlty was reported TheiCE Agent who also has-
personal knowledge of Luls E. Moraies, Jr., énd hig disability,
confirmed that Luis E. Morales had traveled ‘away from St. Croix.

ICE Agents praceaded to the HOVENSA Refinery to confirm the
identity of the Luls‘E. Morales working for Triangle Construction,
Contact was mate with the deféndant, who when asked Jor
identification, produced 2 soclal security card; and V.1, Voter's
Registration card bearing the name Luis E, Morales, Jr. Defendant
was read his rights in Spanish and agreed to answer questions.
Defendant admitted that his true name was 8 ‘
nd that he was from Venezueia

]

d. Upon the District Court's adjudication of guilt of Defendant for a
vioiation of Count 2 of the Indictment, the United States Attorney, District of the

Virgin Istands, will dismiss the remaining counts against Defendant and will not
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file any furthef ¢riminal charges against Defendant arising out of the sa’rﬁé
- transactions or occurrences to which the defendant has pled,

| e. Nothing In this agreement shall p_rbteptlth‘a'-defendant.in any way

fror prosecution for any offense committed after the dét;‘ of th'ré égréemeﬂt;
| f. If the defendant agrees to provide éubstant’ial 'aéslstaht:e in the

investigéiion or prosecution of another person, as defined 'lri Fed. R, Crim, P. 35,
or otherwise agrees to cooperate with the United States Attornay, a -sup'pleme'ﬁt
to this Plea Agreemernit shall be submitted to the Court by the parties ﬂgmgcg
o under seal, and shall specifically refer to this Plea Agreement and. shaii def ne

' the terms of such assistance or copperation; ifany,

3. SENTENCING GUI.DELI.NES.

a. The parti'es uﬁdérstand and agree that pursuant to -ng‘_‘;’tgg States-
v. Booker, 125 U.S. 738 (2005), the CourtIs not bound by the Guidefires, but it
must consult the Guidelines and take them into account at seﬁtenciﬁg in
determining the "sentencing range estabiished' for... thé appiibable categor-s; of
offense commifted by the applicable category of the defendant® Id. at *24.
Adverse rulings shall not be grounds for Withdrawai of defendant's plea. The
Court is not limited to consideration of thé facts and-'events_ provide_d by the

parties.
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ANTHONY J. JENKINS
Unned Staies Aitomey '
" Dated: Novenmiber __, 2005 By,

AngelaP. Tyson“Floyd
Assistant United Statés Attorney
Dzstnct of tha Virgin lslands

Dated: ______, 2005

PATR!CIA SCHRADER-COOKE
Attemey for Defendant

Dated: ,___ , 2005






