






































In expedited removal proceedings, the noncitizen is not entitled to an appeal of the expedited 
removal order to the BIA. 8 C.F.R. § 1235.3(b)(2)(ii). Similarly, FAROs cannot be appealed to the 
BIA; instead, the respondent may file a petition for review to the circuit court within 14 days of the 
order. SeeB U.S.C. §§ 1228(b)(3); 1252. 

F. Obtaining Immigration Documents and Files 

It is critical in an illegal reentry case to obtain as much information as possible about your client's 
immigration history. Defenders should try to obtain the following: 

• A-File: Much of the defendant's history is contained in an Alien File, also known as an 
A-File, the history file created by ICE that contains data and documentation pertaining 
to an individual noncitizen. The A-File is identified by the Alien Registration Number, 
also known as the A-Number, which is seven- or eight-digit number assigned to each 
noncitizen by ICE at the time the A-File is created. 

Tip - Documents to Look for in the A-File: 
. 

Defenders should obtain a complete set of removal documents, including the Form 1-
862 Notice to Appear (the immigration charging document) and the Warrant of 
Removal (which verifies that the noncitizen was physically removed). It is also 
important to obtain from the A-File any documents relating to any immigration status 
your client used to have - including applications for visas, lawful permanent resident 
status, or naturalization -that may bear on whether the prior removal is challengeable. 
14 

• Immigration Court File. Tapes. and Transcripts: Other important information that may 
be essential to a collateral challenge are the immigration court file and any tapes or 
transcripts of removal hearings (maintained by the Department of Justice's Executive 
Office for Immigration Review ("EOIR"), which includes the immigration court as well as 
the Board of Immigration Appeals). 

• CBP Files: CBP files will include any prior expedited removal orders, which often are 
not included in the noncitizen's A-File. 

Defenders may use the following tools to obtain the above information: 

• Ask the AUSA to order the A-File from ICE and send it to you as part of discoverv I Rule 
26 Disclosures. The defender should request a// documents in her client's A-file or, in 

14 Defenders also should obtain all prior criminal records to explore whether their client was properly charged 
with removability and/or whether they could have sought prior relief from removal, as discussed more fully 
below. 

National Immigrant Justice Center 
Illegal Reentry Practice Advisory for Federal Defenders 

November 2013 17 

. 



districts where the practice is to view the A-file at the U.S. Attorney's Office, request to 
see the actual A-file (as opposed to copies of select pages within the file) and then 
order select pages through discovery. 

• A defense attorney may want to submit a FOIA request to DHS when she is appointed 
or retained, in the event that discovery is incomplete. Although FOIA requests may 
take up to a year, they can be expedited if the defendant is currently in removal 
proceedings. For a client simultaneously in removal and criminal proceedings, 
defenders can file a so-called "Track Three FOIA," to which DHS typically responds 
within three weeks. See Appendix, Sample Track Three FOIA, infra at A8. 

• Finally, the defender may submit a FOIA request to EOIR for the NTA, order of removal, 
warrant of removal, warning, and prior removal dates or call the immigration court that 
issued the removal order to request tapes and transcripts of the proceeding. In 
addition, the defender can obtain basic information about any prior removal hearings 
and BIA appeals by calling the general EOIR automated information phone system. 

Tip - Immigration Court Hotline and Individual Court Contact Information: 
So long as the defender has her clienrs A-number, she can obtain basic information 
about pending or prior proceedings by calling the toll·free automated EOIR 
hotline at 1-800-898-7180. In addition, a copy of the immigration court record as 
well as tapes or transcripts of any prior hearings may be requested from the 
immigration court that entered the removal order. Contact infonnation for different 
immigration courts is available at http://www.justice.gov/eoir/sibpaqesiiCadr.htm. 
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Ill. COLLATERAL CHALLENGES TO PRIOR REMOVAL PROCEEDINGS 

A. Overview of § 1326( d) 

Section 1326(a) provides that a prior removal (called "deportation" or "exclusion" prior to 1996) is a 
condition precedent to illegal reentry. But the government can rely on a prior removal as an element 
of the offense only if the proceedings giving rise to the removal comported with principles of due 
process. See, e.g., United States v. Roque-Espinoza, 338 F.3d 724, 727 (7th Cir. 2003). A 
presumption of regularity attaches to the final order of removal. See United States v. Arevalo
Tavares, 210 F.3d 1198, 1200 (1Oth Cir. 2000) (per curiam). But the Supreme Court has held that a 
defendant may collaterally attack the prior removal upon which the illegal reentry is based by 
establishing that the defendant was denied due process in the underlying removal proceedings. 
See United States v. Mendoza-Lopez, 481 U.S. 828, 837 (1987) (ruling that ''where a determination 
made in an administrative proceeding is to play a critical role in the subsequent imposition of a 
criminal sanction, there must be some meaningful review of the administrative proceeding"). 

The defendants in Mendoza-Lopez were deported after a mass deportation hearing during which 
they purportedly waived their rights to apply for an erstwhile form of immigration relief known as 
suspension of deportation and to appeal. 481 U.S. at 840. After returning to the United States, they 
were arrested and charged with a violation of 8 U.S.C. § 1326. /d. at 831. The court found that the 
IJ failed to adequately explain the defendants' right to suspension of deportation or their right to 
appeal. /d. at 840. The Supreme Court held that because the IJ "permitted waivers of the right to 
appeal that were not the result of considered judgments by [defendants], and failed to advise 
[defendants] properly of their eligibility to apply for suspension of deportation ... the violation of 
[defendants'] rights ... amounted to a complete deprivation of judicial review." /d. at 841. The 
Court held that government could not rely on the prior deportation order as proof of the element 
under§ 1326 of prior deportation "[b]ecause [defendants] were deprived of their rights to appeal and 
of any basis to appeal since the only relief for which they would have been eligible was not 
adequately explained to them .... " /d. at 841, 843. The Court required that the indictments be 
dismissed. /d. at 843. 

In response to the holding of Mendoza-Lopez, Congress amended 8 U.S.C. § 1326 to provide a 
limited (and notably narrower than that set forth in Mendoza-Lopez) opportunity to collaterally 
challenge a prior deportation in an illegal reentry prosecution. Section 1326(d) sets forth 
three requirements for collaterally attacking a prior removal order: 

In a criminal proceeding under this section, an alien may not challenge the validity 
of the deportation order described in subsection (a)(1) of this section or subsection 
(b) of this section unless the alien demonstrates that--

(1) the alien exhausted any administrative remedies that may have been 
available to seek relief against the order; 

(2) the deportation proceedings at which the order was issued improperly deprived 
the alien of the opportunity for judicial review; and 
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(3) the entry of the order was fundamentally unfair. 

8 U.S.C. § 1326(d). 

A collateral challenge may be effectuated by filing a motion to dismiss the indictment or at trial. The 
defendant bears the burden of proving the three requirements set forth in § 1326(d) to sustain the 
challenge. See, e.g., United States v. Martinez-Amaya, 67 F.3d 678, 681 (8th Cir. 1995). Even 
when the government is unable to produce the tape or transcript of a removal hearing, the 
presumption of regularity attaches, so the burden remains on the defendant and does not shift back 
to the government to show that defendant was not deprived of a fundamental right during the 
proceeding. See Arevalo-Tavares, 210 F.3d at 1200 (citing United States v. Solano-Ramos, 2000 
WL 158952, at *1 (10th Cir. Feb. 15, 2000) (unpublished)). Several circuits have held that the 
defendant must satisfy all three prongs to prevail in the collateral challenge. See United States v. 
Torres, 383 F.3d 92, 98-99 (3d Cir. 2004); United States v. Wilson, 316 F.3d 506, 509 (4th Cir. 
2003), abrogated on other grounds by Lopez v. Gonzales, 549 U.S. 47 (2006); United States v. 
Zelaya, 293 F.3d 1294, 1297 (11th Cir. 2002); United States v. Fernandez-Antonia, 278 F.3d 150, 
157 (2d Cir. 2002). If a defendant succeeds in meeting the requirements of§ 1326(d), the 
indictment against him must be dismissed. See Wong v. Ashcroft, 369 F. Supp. 2d 483, 487 
(S.D.N.Y. 2005) (stating that "Section 1326(d) ... contemplates a motion to dismiss the indictment, 
and most§ 1326(d) cases involve a motion to dismiss the indictment while the criminal case is 
pending or on appeal from the grant or denial of such a motion") (citing cases). 

B. Exhaustion of Administrative Remedies 

A defendant may meet the exhaustion requirement of§ 1326(d) by showing that he filed a motion to 
reopen, appealed the removal order to the Board of Immigration Appeals ("BIA"), and/or pursued all 
other administrative remedies available to him. See, e.g., United States v. Arita-Campos, 607 F.3d 
487,491-92 (7th Cir. 2010); see also United States v. Perez, 330 F.3d 97, 100-01 (2d Cir. 2003) 
(holding that an appeal of a motion to reopen removal proceedings satisfies the exhaustion 
requirement for due process claims even where no appeal of the removal order was taken). In 
general, failure to seek administrative remedies will result in a failure of the collateral challenge. 
See id; United States v. Hinojosa-Perez, 206 F.3d 832, 836 (9th Cir. 2000); but see United States v. 
Arias-Ordonez, 597 F.3d 972 (9th Cir. 2010). 

Tip- Waiver of Right to Appeal Must Comport with Due Process: 
Waiver of the right to an administrative appeal must comport with due process. See United States 
v. Sosa, 387 F.3d 131, 136 (2d Cir. 2004) (reasoning that because the Court in Mendoza-Lopez 
held that collateral review was constitutionally required even though defendants in that case had not 
exhausted administrative remedies, and because§ 1326(d) was meant to codify the principle 
announced in Mendoza-Lopez, failure to exhaust will bar collateral review "only where an alien's 
waiver of administrative review was knowing and intelligent); United States v. Ubaldo-Figueroa, 364 
F.3d 1042, 1049-50 (9th Cir. 2004) (holding that a noncHizen who is not advised of his right to 
appeal cannot make a considered and intelligent waiver and thus is not subject to the exhaustion 
requirement under§ 1326(d)); United States v. Muro-lnclan, 249 F.3d 1180, 1183 (9th Cir. 2001). 
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Ineffective assistance of counsel may be grounds for excusing the exhaustion requirement. See 
United States v. Cerna, 603 F.3d 32, 42 (2d Cir. 2010); see also United States v. Boliero, 923 F. 
Supp. 2d 319, 328-29 (D. Mass. 2013) (excusing failure to exhaust where defendant never received 
notice of the removal order for purposes of filing a direct appeal and received ineffective assistance 
of counsel in filing a motion to reopen). 

At least in some circuits, an IJ's failure to accurately advise the respondent of his eligibility for 
discretionary relief also may excuse a waiver of appeal. See United States v. Copeland, 376 F.3d 
61, 70 (2d. Cir. 2004); United States v. Leon-Paz, 340 F.3d 1003, 1005 (9th Cir. 2003) (holding that 
IJ's erroneous determination that respondent's offense was an aggravated felony barred him from 
seeking relief from removal and invalidated his waiver of appeal). 

And in cases where an IJ ruled that a respondent was ineligible for relief from removal because of 
controlling precedent at the time, but subsequent changes in the law invalidated that 
determination, the waiver of appeal is excused. See United States v. Segundo, 2010 WL 4791280, 
at *5 (S.D. Tex. Nov. 16, 2010) (finding that "[d]ue to both the futility of raising a challenge to his 
classification as an aggravated felon with an immigration judge or the BIA and the invalid waiver of 
rights to administrative review, the Court holds that [defendant] is excused from§ 1326(d)'s 
requirement of administrative exhaustion. 

Tip -Swift Removal Before Window to Appeal Closes: 
Rapid removal after entry of removal order prior to pursuit of administrative remedies may give rise 
to due process concerns. See Chacon-Corral v. Weber, 259 F. Supp. 2d 1151, 1163 (D. Colo. 
2003) (Noting due process concerns where the noncitizen ''was deported fewer than 48 hours after 
the order was issued in violation of his right to a 72-hour delay, ostensibly to allow him a final 
opportunity to seek the advice of counsel and pursue administrative remedies"). 

C. Deprivation of Opportunity for Judicial Review 

Failure to show that a noncitizen was deprived of the opportunity to seek judicial review will result in 
a failure of the collateral challenge. United States v. Santiago-Ochoa, 447 F.3d 1015, 1019 (7th Cir. 
2006) (citing Roque-Espinoza, 338 F.3d at 729). The type of judicial review available to a 
noncitizen depends on when the underlying removal order was issued. Prior to 2005, noncitizens 
could seek habeas corpus review of removal orders. See, e.g., Ruiz-Martinez v. Mukasey, 516 F.3d 
102, 116 (2d Cir. 2008) (citing Kolkevich v. Att'y Gen., 501 F.3d 323, 334 (3d Cir. 2007)); see also 
INS v. St. Cyr, 533 U.S. 289 (2001 ). With the passage of the REAL ID Act in 2005, Congress 
eliminated habeas review and provided that "a petition for review filed with the appropriate court of 
appeals in accordance with this section shall be the sole and exclusive means for judicial review of 
an order of removal entered or issued under any provision of this chapter." 8 U.S.C. § 1225(a)(5). 
A petition for review ("PFR") must be filed within thirty days of the final order of removal. 8 U.S.C. § 
1252(b)(1). 

Tip - "Realistic Availability" of Opportunity for Judicial Review: 
Then-Judge Sotomayor stated for the Second Circuit that the opportunity for judicial review must be 

National Immigrant Justice Center 
Illegal Reentry Practice Advisory for Federal Defenders 

November 2013 21 



"realistically available." United States v. Lopez, 445 F.3d 90, 96 (2d Cir. 2006 (quoting United 
States v. Copeland, 376 F.3d 61, 68 (2d. Cir. 2004); accord United States v. Proa-Tovar, 975 F.2d 
592, 594 (9th Cir. 1992) (en bane), superceded on other grounds by 975 F.2d 592 (9th Cir. 1992) 
(en bane) (citing cases). For example, where "defects in the administrative proceeding otherwise 
foreclosed judicial review," such review may not be realistically available. /d. An IJ and/or BIA's 
affirmative misstatement that a noncitizen is not eligible for any relief from removal may "functionD 
as a deterrent to seeking relier such that the noncitizen "was denied a realistic opportunity for 
judicial review within the meaning of§ 1326(d)(2)." Lopez, 445 F.3d at 99-100. An IJ's failure to 
advise on apparent avenues for relief from removal similarly may be found to deprive immigrants of 
a meaningful opportunity for judicial review. See also United States v. Arrieta, 224 F.3d 1076, 1079 
(9th Cir. 2000) (ruling that a noncitizen who was not made aware that he has a right to seek relief 
from removal has no meaningful opportunity to appeal the fact that he was not advised of that right, 
and thus was denied due process and a meaningful opportunity for judicial review) (citing United 
States v. Arce-Hemandez, 163 F.3d 559, 563 (9th Cir. 1998); United States v. Pallares-Galan, 359 
F.3d 1088, 1098 (9th Cir. 2004); Ubaldo-Figueroa, 364 F.3d at 1050; United States v. Andrade
Partida, 110 F. Supp. 2d 1260, 1271 (N.D. Cal. 2000) (finding that the IJ's failure to advise of§ 
212(c) relief deprived the noncitizen of judicial review). 

Tip - Swift Removals and Failure to Seek Judicial Review: 
The availability of judicial review "will still be deemed to have been denied where the interval ,. 
between entry of the final deportation order and the physical deportation is too brief to afford a 
realistic possibility of filing" a petition before the federal courts. United States v. Copeland, 376 F.3d 
61, 68 (2d Cir. 2004) (finding that defendant did not have a realistic possibility of seeking judicial 
review where defendant was uncounselled and had little practical chance of finding a lawyer or of 
learning about a complex form of relief from removal and filing a habeas petition pro se "[i)n the less 
than one month period after entry of his final deportation order and his deportation"). 

D. Fundamental Unfairness 

The requirement that the removal order be fundamentally unfair often is the most important and may 
inform the other two requirements. An underlying removal order is 'fundamentally unfair' if (1) a due 
process violation occurred in the underlying deportation proceeding and (2) the defendant suffered 
prejudice as a result of the procedural error. See United States v. Garcia-Martinez, 228 F.3d 956, 
960 (9th Cir. 2000). 

1. Due Process 

Noncitizens are entitled to due process in their removal proceedings. See Shaughnessy v.United 
States ex ref. Mezei, 345 U.S. 206 (1953). Thus, the fundamental unfairness inquiry must assess 
the procedures used to remove an immigrant. See United States v. Hernandez-Rodriguez, 170 F. 
Supp. 2d 700, 703-04 (N.D. Tex. 2001) (citing United States v. Lopez-Vasquez, 227 F.3d 476, 484 
{5th Cir. 2000)). As explained in Section II, supra at 9, the statute and regulations set forth a 
number of substantive and procedural requirements of the removal process, violations of which may 
cause a failure of due process. The following is a non-exhaustive list of some common types of due 
process errors in removal hearings before an IJ and in all types of removal proceedings. 
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• Lack of Notice of Hearing. Notice of hearing must be seNed personally if possible, or 
else by regular mail to the immigrant or immigrant's attorney. 8 U.S.C. § 1229(a); 8 
C.F.R. § 1 03.5(a)(c). A noncitizen who failed to appear for his hearing because he did 
not receive notice may file a motion before the immigration court to rescind the order 
and reopen removal proceedings at any time. 8 C.F.R. § 1003.23(b)(4)(ii); see also 
Peralto-Cabrera v. Gonzales, 501 F.3d 837, 843 (7th Cir. 2007) (stating that '1he issue 
of whether an alien received notice of his deportation hearing implicates notions of due 
process") (citation omitted); Ba v. Holder, 561 F.3d 604, 606 (6th Cir. 2009) (reversing 
and remanding denial of motion to reopen and rescind in absentia order based on 
improper seNice); Llanas-Fernandez v. Mukasey, 535 F.3d 79, 83 (2d Cir. 2008) (per 
curiam) (same). A defendant who failed to receive proper notice may collaterally attack 
the in absentia order in an illegal reentry proceeding. See United States v. Sanchez
Sanchez, 1998 WL 425451, at *1 (9th Cir. Jul. 20, 1998) (unpublished). Note, however, 
that a defendant claiming that a prior in absentia order was entered without notice must 
satisfy the administrative exhaustion requirement under§ 1326(d)(2) by filing a motion 
to rescind the order once he learns of the order. See United States v. Zelaya, 293 F.3d 
1294, 1297 (11th Cir. 2002). 

• Unable to Attend Hearing: A noncitizen prevented from attending her removal hearing 
due to exceptional circumstances may file a motion to rescind an in absentia removal 
order and reopen proceedings within 180 days of the order. 8 C.F.R. § 
1 003.23(b)(4)(ii). Several circuit court decisions have required the BIA to reopen 
proceedings due to exceptional circumstances. See, e.g., Kaweesa v. Gonzales, 450 
F.3d 62, 70 (1st Cir. 2006) (requiring the BIA to reopen proceedings when the petitioner 
innocently mistook the date of her hearing); Lo v. Ashcroft, 341 F.3d 934, 939 (9th Cir. 
2003) (requiring reopening because of counsel's ineffective assistance); Barseghian v. 
INS, 14 Fed. Appx. 806, 807-09 (9th Cir. Jul. 2, 2001) (requiring reopening due to 
petitioner's innocent misunderstanding of hearing date); Nazarova v. INS, 171 F.3d 
478, 485 (7th Cir. 1999) (requiring reopening when the petitioner's late arrival was 
caused by her translator); Romero-Morales v. INS, 25 F.3d at 131 (vacating denial of 
motion to reopen due to IJ's failure to examine the particulars of the case). 

Tip -In Absentia Removal Orders: 
* Whenever you see that your client received an in absentia removal order, be sure 
to explore whether she was properly seNed with a notice of hearing or was prevented 
from attending due to exceptional circumstances. 

* To satisfy the exhaustion requirement, pair up with immigration attorney to file a 
motion to rescind the in absentia order and reopen removal proceedings at any time in 
cases where the individual never received notice of the hearing or within 180 days in 
cases where the individual was unable to attend due to exceptional circumstances. 
NIJC has successfully partnered with federal defenders to defeat illegal reentry cases 
based on an improperly issued in absentia order. See "These Lives Matter: 
Collaboration and Success in a Joint Federal Defender-Immigration Case," available at 
http:!flmmigrantjustice.org/stafflbloglthese-lives-matter-collaboration-and-success-joint-
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• Lack of Interpretation or Translation. Courts have held that the "right of a person facing 
deportation to participate meaningfully in the deportation proceedings by having them 
competently translated into a language he or she can understand is fundamental." 
Hartooni v. INS, 21 F.3d 336, 340 (9th Cir. 1994) (citations omitted); see also United 
States v. Leon-Leon, 35 F.3d 1428, 1431 (9th Cir. 1994) (holding that IJ's failure to 
provide translation of crucial inquiries at the deportation hearing deprived noncitizen of 
the reasonable opportunity to show why he should not be deported); Sterkaj v. 
Gonzales, 439 F.3d 273, 279 (6th Cir. 2006); Marincas v. Lewis, 92 F.3d 195, 204 (3d 
Cir.1996); Nazarova v. INS, 171 F.3d 478,484 (7th Cir.1999); Augustin v. Sava, 735 
F.2d 32, 37 (2d Cir.1984). An IJ's question to counsel in English, without translation, 
regarding respondent's desire to appeal may render the respondent's waiver of appeal 
invalid. See United States v. Ubaldo-Figueroa, 364 F.3d 1042, 1049 (noting that "[i]t is 
of no significance to the due process inquiry that Ubaldo-Figueroa's counsel was asked 
if he wanted to appeal Ubaldo-Figueroa's removal order. The due process inquiry 
focuses on whether Ubaldo-Figueroa personally made a 'considered and intelligent' 
waiver of his appeal") (emphasis original) (citations omitted)). 

• Denial of Right to Contact Consulate: Detained noncitizens in removal proceedings 
have a right of consular access, i.e., a right to communicate with their consulate. See 8 
C.F.R. § 236.1 (e). The Ninth Circuit has held that a violation of this right "is a ground 
for attacking the validity of the deportation if the violation prejudiced the defendant." 
United States v. Hernandez-Rajas, 617 F.2d 533, 535 (9th Cir. 1980). 

• Failure to Advise of Right to Appeal. An IJ's failure to inform the noncitizen of his right 
to appeal renders the proceeding constitutionally defective. See United States v. 
Ubaldo-Figueroa, 364 F.3d 1042, 1049 n.8 (9th Cir. 2004); United States v. Espinoza
Faria, 34 F.3d 469, 471 (7th Cir. 1994); 8 U.S.C. § 1252(b)(2); 8 C.F.R. § 240.42. 

Tip- Failure to Advise and Exemption from Exhaustion Requirement: 
The Ninth Circuit has held that IJ failure to advise on eligibility for relief and of right to 
appeal may exempt the defendant from the exhaustion requirement in § 1326(d)(1 ). 
See United States v. Ubaldo-Figueroa, 364 F.3d 1042, 1049-50 (9th Cir. 2004). 

By the same token, a respondent's waiver of appeal may be invalid if the IJ failed to 
advise of eligibility for relief from removal or if it was based on an IJ's erroneous 
determination that the noncitizen is ineligible for relief from removal. See, e.g., United 
States v. Arrieta, 224 F.3d 1076, 1079 (9th Cir. 2000) (finding due process violation 
where pro se noncitizen's waiver of right to appeal deportation order was not 
considered and intelligent because IJ failed to inform him of eligibility for relief from 
removal). 

• Mass Silent Waivers. An IJ conducting a group removal hearings must do more than 
inform and explain substantive and procedural rights to respondents as a group; 
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individual inquiry as to whether the respondents want to waive their rights is required. 
See United States v. Zarate-Martinez, 133 F.3d 1193, 1197-98 (9th Cir. 1998) (holding · 
that waiver of right to appeal was insufficient where IJ asked respondents as a group 
whether they understood that they had a right to appeal and then asked any respondent 
who wished to '1ight its [sic] case" to raise their hand) (citing United States v. Lopez
Vasquez, 1 F.3d 751, 754-55 (9th Cir. 1993) (percuriam)); United States v. Ahumada
Aguilar, 295 F.3d 943, 947 (9th Cir. 2002) (waiver of right to counsel during group 
hearing invalid without individual inquiry) see also Chacon-Corral v. Weber, 259 F. 
Supp. 2d 1151, 1161-63 (D. Colo. 2003); cf. Richardson v. United States, 558 F.3d 216, 
220-21 (3d Cir. 2009) (distinguishing Lopez-Vasquez and finding waiver of right to 
appeal valid where it was written, individually signed, and expressly acknowledged the 
required understanding).15 

Tip- Waivers of Rights During Mass Hearings: 
In some cases, IJs may preside over mass removal hearings. During mass hearings, 
the IJ must explain noncitizens' rights, ensure that each noncitizen understands his 
rights, and ask each noncitizen individually whether he wants to waive his rights, e.g., to 
appeal. See, e.g., United States v. Lopez-Vasquez, 1 F. 3d 751, 755 (9th Cir. 1992) 
(quoting Barker v. Wingo, 407 U.S. 514, 525 (1972); Chacon-Corral v. Weber, 259 F. 
Supp. 2d 1151 (D. Col. 2003). 

If you discover that your client's removal hearing was conducted en masse, check the 
hearing tapes or transcripts to determine whether any waivers made were valid. 

• Affirmative Misleading by Immigration Officials: "Collateral review is not limited to 
procedural irregularities. For example, 'there is a violation of due process when the 
government affirmatively misleads an alien as to the relief available to him."' See 
United States v. Guzman-Garfias, 2010 WL 5093938, at *4 (D. Ariz. Dec. 8, 2010) 
(holding that providing "confusing" and "affirmatively misleading" forms to immigrants 

15 At least one court has suggested that group hearings generally offend notions of due process: 

My concerns with the process afforded Chacon-Corral with respect to his 1997 deportation run deeper 
than any specific criticism of the manner in which answers were elicited or the use of a group proceeding 
generally. My concern is with the virtual meaninglessness of the process itself. The appearance is not 
unlike that of evacuating a building when a fire alarm is blaring. If the crowd heads in one direction and 
the people are kept moving, the fact someone is calling out another direction or to remain in the building 
likely means little to any individual group member. Achieving efficiency or expediency at the price of 
comprehension is too high a price to pay; it is the triumph of form over substance .... Indeed, acceptance 
of this herding procedure is entirely inconsistent with the importance our jurisprudence places on the illicit 
and tacit pressure imposed on a single child when prayers are offered in a public classroom. Can five 
years' separation from an individual's family be less egregious? The answer must be no, unless due 
process is considered less important than religious freedom. 

Chacon-Corral, 259 F. Supp. 2d at 1162 and n.17. 
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charged with document fraud deprived recipients of their due process rights) (quoting 
Walters v. Reno, 145 F.3d 1032, 1043 (9th Cir. 1998)). 

• Denial of Right to Counsel. Noncitizens do not have a Sixth Amendment right to 
counsel, but they do have a right to counsel at their own expense under the Fifth 
Amendment. See, e.g., Leslie v. Att'y Gen., 611 F.3d 171, 180 (3d Cir. 201 0); Brown v. 
Ashcroft, 360 F.3d 346, 352 n.5 (2d Cir. 2004); Baltazar-Aicazar v. INS, 386 F.3d 940, 
944 (9th Cir. 2004). The agency has promulgated regulations to protect this 
fundamental right. 8 C.F.R. § 1240.1 O(a) (providing that an IJ must advise respondents 
of their right to counsel and "require the respondent to state then and there whether he 
or she desires representation"); see Leslie, 611 F.3d at 180-82 (holding that the 
regulation ''was manifestly designed to protect an alien's fundamental statutory and 
constitutional right to counsel at a removal hearing"). A denial of right to counsel 
constitutes a regulatory violation that may make a removal proceeding fundamentally 
unfair. See, id. at 181-82 (holding that "[t]he IJ's failure to apprise Leslie of the 
availability of free legal services, as required under the regulations, renders invalid the 
subsequently entered removal order, without regard to Leslie's ability to demonstrate 
substantial prejudice); see also United States v. Ahumada-Auilar, 295 F.3d 943, 947-48 
(9th Cir. 2002) (stating that silent waiver of counsel during group advisal at mass 
hearing does not satisfy regulatory requirement that a respondent state whether he 
wants counsel, and thus waiver is not knowing and valid); see also United States v. 
Ramos, 623 F.3d 672, 683-84 (9th Cir. 201 0) (holding that waiver of right to counsel not 
knowing and voluntary but that defendant was not prejudiced by error); United States v. 
Campos-Asencio, 822 F.2d 506, 510 (5th Cir. 1987) (recognizing that deprivation of 
right to counsel may amount to a denial of due process and remanding to determine if 
defendant was deprived of right). 

Tip- ProSe Respondents and Validity of Waivers: 
More than haH of noncitizens, and as many as 90% of detained noncitizens, appear pro 
se in their removal proceedings. See "Outline of Study of Immigration Removal 
Adjudication, Draft", Administrative Conference of the United States, at 1, Apr. 22, 
2011, available at http://www.acus.gov/s~es/defaultlfiles/documents/Short-Outline
ACUS-Immigration-Adjudication-Project.pdf. Check to make sure that your client was 
informed that he had a right to representation at no expense to the government, was 
provided with a list of free immigration legal service providers in the area, and, if he 
waived his right to counsel, that such waiver was valid. See 8 C.F.R. § 1240.10(1)-(3). 

Tip - Stipulated Orders and Waiver of Rights: 
The Ninth Circuit recently has criticized the stipulated removal process in terms of 
validity of respondents' waivers of rights. In United States v. Ramos, 623 F.3d 672 (9th 
Cir. 201 0), the court found that a respondent's waiver of his right to counsel and to 
appeal before signing a stipulated order was not made intelligently, knowingly, or 
voluntarily when the immigration officer advising the respondent of his eligibility for relief 
spoke only minimal Spanish. /d. at, 681-82. The court in Ramos reasoned that 
"navigating the labyrinth of our immigration laws" is difficult for pro se respondents even 
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when their rights are explained to them by IJs, who are intimately familiar with 
immigration laws, and that advisals by an immigration official lack the procedural 
safeguards necessary to ensure valid waivers. /d. 

Most recently, the court held that a waiver of rights in a stipulated order violated due 
process when respondent alleged that he did not understand the stipulation and that the 
immigration official provided incompetent translation and did not review the order with 
him individually. United States v. Gomez,--- F.3d ---, 2013 WL 5508796, at *4 (9th Cir. 
Oct. 7, 2013) (affirming district court's finding of due process violation but no prejudice). 
The court in Gomez held that a stipulated order may comply with due process where the 
immigration officer makes a written declaration of the circumstances surrounding the 
alien's waiver stating that avenues of relief were discussed and that a competently 
translated and individualized explanation of the alien's rights was provided. /d., at *8. 

• Ineffective Assistance of Counsel: Some courts have held that ineffective assistance of 
counsel in a removal proceeding violates due process where the proceeding was so 
fundamentally unfair that the noncitizen was prevented from reasonably presenting his 
case. See United States v. Cerna, 603 F.3d 32, 42 (2d Cir. 2010); Hernandez v. Reno 
238 F.3d 50, 55 (1st Cir. 2001) (holding that "incompetence in some situations may 
make the proceeding fundamentally unfair and give rise to a Fifth Amendment due 
process objection"); Castaneda-Suarez v. INS, 993 F.2d 142, 144 (7th Cir. 1993) 
(holding that "counsel at a deportation hearing may be so ineffective as to have 
impinged upon the fundamental fairness of the hearing in violation of the fifth 
amendment due process clause"); Magallanes-Damian v. INS, 783 F.2d 931, 933 (9th 
Cir. 1986); but see Mai v. Gonzales, 473 F.3d 162, 165 (5th Cir. 2006 (questioning the 
constitutional basis for an ineffective assistance of counsel claim in removal 
proceedings); Obleshchenko v. Ashcroft, 392 F.3d 970,971-72 (8th Cir. 2004) 
(reserving the issue but noting that there are "serious doubts" about whether ineffective 
assistance of counsel affects Fifth Amendment rights); Stroe v. INS, 256 F.3d 498, 503-
04 (7th Cir. 2001) (holding that there is no due process right to effective assistance of 
counsel in removal proceedings). In those circuits, a Strickland-type analysis applies. 
See Cerna, 603 F.3d at 43 (holding that "[i]n order to establish fundamental 
unfairness ... , [the defendant] must establish '1) that competent counsel would have 
acted otherwise, and 2) that he was prejudiced by his counsel's performance."') 
(quoting United States v. Perez, 330 F.3d 97, 101 (2d Cir. 2003)). 

• Not Removable as Charged. Naturally, if a client was erroneously charged with and 
found to be removable, then his removal order is not valid. See, e.g., United States v. 
Camacho-Lopez, 450 F.3d 928, 930 (9th Cir. 2006) (holding that respondent was 
deprived of meaningful opportunity for judicial review and "clearly suffered prejudice" 
where IJ implicitly characterized respondent's conviction as a crime of violence and 
wrongly advised him that he was ineligible for discretionary relief). 
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Tip- Checking Whether A Prior Offense Properly Was Found to be a Criminal 
Ground of Removal: 

Noncitizens occasionally are removed on the basis of a prior criminal offense that is not 
in fact a removable offense. Scrutinize closely whether an alleged prior criminal 
ground of removal actually was a removable offense. Always check the Notice to 
Appear (Form 1-862) in the A-File to determine the grounds of the immigrant's alleged 
removability and, in the case of a criminal ground, check to see if the alleged prior 
offense in fact is a removable one (i.e., an aggravated felony, crime involving moral 
turpitude ("CIMT"), or other removable offense). Check the relevant provision of the 
INA and research federal and Board of Immigration Appeals case law at the time of the 
removal proceeding (not at the time the prior offense was committed) to determine 
whether the prior conviction was defined an aggravated felony or CIMT, or whether the 
definition was being challenged in courts of appeal at time of removal proceeding.1s 

Note that the Taylor I Shepard categorical/ modified categorical analysis generally 
applies to determining whether a prior offense is categorically an aggravated felony or 
whether there is some argument that it is not. See Taylor v. United States, 495 U.S. 
575 (1990); Shepard v. United States, 544 U.S. 13 (2004); see also Moncrieffe v. 
Holder, 133 S. Ct. 1678 (2013) (affirming application of Taylor/Shepard approach in 
removal proceedings). Examine what record evidence the IJ considered in determining 
whether a prior offense made your client removable in his removal hearing, and assess 
whether the IJ properly applied the Taylor/Shepard approach. 

Tip - Changing Definitions of Removability and the Exhaustion Requirement: 
Immigration law is extremely fluid, and case law regarding what offenses constitute 
aggravated felonies or CIMTs constantly is evolving. It is not uncommon for a noncitizen 
to be removed for a prior offense, only to have the Supreme Court later hold that the 
offense does not constitute a removable offense (see, e.g., Lopez v. Gonzales, 127 S. 
Ct. 625 (2006) (clarifying that a state felony simple possession offense is not an 
aggravated felony for immigration purposes)) or rule that the BIA applied the wrong 
analysis for determining whether that type of offense is an aggravated felony (see, e.g., 

16 For example, under 8 U.S.C. § 1227(a)(2)(A)(i), a noncitizen who was lawfully admitted to the United 
States is removable if he commits a felony CIMT within five years of admission. For many years, the Board 
of Immigration Appeals (BIA) held that the date of admission, for purposes of starting the five-year clock, was 
the date on which an individual adjusted status to lawful permanent resident rather than the date of their 
original admission. In 2011, the BIA held in Matter of Alyazji, 24 I&N Dec. 397 (BIA 2011 ), that the date of 
admission was the first lawful entry. For example, let's say Maria entered lawfully on a visa in 2002. She 
then adjusted to LPR status in 2008. In 2010, she was convicted of shoplifting and received a one year 
suspended sentence. Under Matter of Alyazji, she is not removable under § 1227(a)(2)(A)(i), because her 
crime was eight years after her first lawful entry; her 2008 adjustment is irrelevant for purposes of 
determining her removability under the provision. However, in NIJC's experience, ICE still frequently charges 
noncitizens as being removable for having a felony CIMT within five years from the later date of admission, in 
contravention of Matter of Alyazji. Although competent immigration counsel can successfully contest this 
charge, many pro se respondents unfortunately are unable to do so. 
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Moncrieffe v. Holder, 133 S. Ct. 1678 (2013)). If the noncitizen waived his right to 
appeal at the time of the removal order, check to make sure that the waiver comported 
with due process. See "Tip - Waiver of Right to Appeal Must Comport with Due 
Process," Section 111.8, supra at 20. If the individual had counsel and the issue was 
making its way to the Supreme Court at the time of his removal, an ineffective assistance 
of counsel claim may be made out for a failure to appeal the issue. 

Tip -IJ E"ors on Grounds of Removability Especially Common 
in the Mid- to Late-1990s: 

Congress overhauled the Immigration and Nationality Act (INA) with the enactments of 
AEDPA and IIRIRA in 1996, resu~ing in major change in immigration laws between 
April 24, 1996, and April1, 1997. During this time and in the months and years that 
followed, procedural errors and misinterpretations of the law were rife. If your client's 
removal order was issued during this period of time, there is a good chance that an 
error occurred at the hearing, and if you can show prejudice, too, you may be able to 
collaterally challenge the underlying removal order. 

• Failure to Advise of Eligibility for Relief: IJ failure to inform the immigrant of eligibility for 
relief from removal and failure to allow the immigrant to apply for such relief may 
constitute a due process violation in some circuits. See United States v. Calderon, 391 
F.3d 370 (2d Cir. 2004) (holding that failure to advise an eligible noncitizen of the 
possibility of former INA§ 212(c) relief invalidated waiver of appeal even though BIA 
believed such relief was barred statutorily and the Supreme Court had not yet issued 
decision on the issue); United States v. Ubaldo-Figueroa, 364 F.3d 1042, 1049-50 (9th 
Cir. 2004) (same); Pa/lares-Galan, 359 F.3d 1088 (9th Cir. 2004) (ruling that 
noncitizen's waiver of appeal was not considered and intelligent when IJ failed to inform 
noncitizen of eligibility for relief from removal because IJ mistakenly believed noncitizen 
had been convicted of an aggravated felony); United States v. Zambrano-Reyes, 724 
F.3d 761 (7th Cir. 2013) (suggesting, but not deciding, that the court may revisit 
whether IJ failure to inform noncitizen of right to seek discretionary relief may violate 
due process); see also 8 C.F.R. § 1240.11 (a)(2) (''The immigration judge shall inform 
the alien of his or her apparent eligibility to apply for any of the benefits enumerated in 
this chapter and shall afford the alien an opportunity to make application during the 
hearing"). 

Tip - Denial of Opportunity to Seek Discretionary Relief: 
A defendant making a due process challenge to a prior removal order must assert a liberty 
interest to maintain the due process claim. The Supreme Court has held that asserting a 
protected interest in a process itself, in the absence of any substantive interest, is not a 
cognizable due process claim. Ohio Adult Parole Authority v. Woodard, 523 U.S. 272, 280, 
n.2 (1998); 0/im v. Wakinekona, 461 U.S. 238, 250 (1983}. 

Several circuit courts have interpreted this principle to mean that a noncitizen's right to due 
process does not extend to proceedings that provide only discretionary relief. See, e.g., 
Delgado v. Holder, 674 F.3d 759, 765 (7th Cir. 2012); Alvarez-Acosta v. United States Atty 
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Gen .• 524 F.3d 1191, 1197 (11th Cir. 2008); Rivera v. Mukasey, 508 F.3d 1271,1276 n.4 (9th 
Cir. 2007); Naeem v. Gonzales, 469 F.3d 33, 38-39 (1st Cir. 2007); Garcia-Mateo v. Keisler, 
503 F.3d 698, 700 (8th Cir. 2007); Patel v. Gonzales, 470 F.3d 216, 220 (6th Cir. 2006) 
(holding that "the failure to be granted discretionary relief ... does not amount to a deprivation 
of liberty interesf'); Altamirano-Lopez v. Gonzales, 435 F.3d 547, 550-51 (5th Cir. 2006) (per 
curiam); United States v. Torres, 383 F.3d 92, 104-05 (3d Cir. 2004) (ruling that noncitizens 
do not have a due process interest in being considered for discretionary relief); Assaad v. 
Ashcroft, 378 F.3d 471, 475-76 (5th Cir. 2004) (per curiam); Tovar-Landin v. Ashcroft, 361 
F.3d 1164, 1167 (9th Cir. 2004) ("[A]Iiens have no fundamental right to discretionary relief 
from removal for purposes of due process and equal protection .... Because there is no 
constitutionally protected liberty interest in the discretionary privilege of voluntary departure, 
the due process claim fails."); Smith v. Ashcroft, 295 F.3d 425, 430 (4th Cir. 2002); Aguilera v. 
Kirkpatrick, 241 F.3d 1286, 1293 (1Oth Cir. 2001 ). 

The Sixth Circuit has suggested, however, that when an immigrant has been denied a full and 
fair hearing on his application for discretionary relief, the defendant may make out a due 
process violation. See Abdillahi v. Holder, 690 F.3d 467, 472-73 (6th Cir. 2012). Similarly, 
the Second and Ninth Circuits have held that procedural defects that prevent an immigrant 
from having an opportunity to seek discretionary relief can be fundamentally unfair within the 
meaning of Section 1326(d)(3). See United States v. Copeland, 376 F.3d 61, 71 (2d Cir. 
2004); United States v. Perez, 330 F.3d 97, 104 (2d Cir. 2003); United States v. Ubaldo
Figueroa, 364 F.3d 1042, 1050-51 (9th Cir. 2004). The court in Copeland stated that, "[a]n 
error in a ruling by a lower tribunal is generally not deemed fundamental when a remedy was 
available on appeal but no appeal was taken. However, a ruling by an IJ that misleads an 
immigrant into believing that no relief exists falls into a different category because of the 
special duties of an IJ to aliens." Copeland, 376 F.3d at 71 (citations omitted). The court 
reasoned that there is a "distinction between a right to seek relief and the right to that relief 
itself, although often the concepts overlap as a practical matter .... The issue, therefore, is not 
whether [a form oij relief is constitutionally mandated, but whether a denial of an established 
right to be informed of the possibility of such relief can, if prejudicial, be a fundamental 
procedural error. We believe that it can." /d. at 72. 

Some Common Forms of Discretionary Immigration Relief: 

• Motion to reopen immigration proceedings. 8 U.S.C. § 1229a(c)(7)(C); see Hot v. 
At(y Gen., 373 Fed. Appx. 193, 196 (3d. Cir. Apr. 12, 201 0) (per curiam) (holding 
that petitioners "do not have a cognizable due process claim because there is no 
liberty interest at stake in a motion to reopen immigration proceedings, a 
discretionary form of relief) (citing Altamirano-Lopez v. Gonzales, 435 F.3d 547, 
550-51 (5th Cir. 2006) (per curiam)); 

• Adjustment of status. 8 U.S. C.§ 1255; see Jamieson v. Gonzales, 424 F.3d 765, 
768 (8th Cir. 2005) ("[a]ssuming, without deciding, that [the petitioner] has a general 
right to effective counsel at a deportation hearing, [he] still does not have a right in 
this specific case. Because [he] is seeking the discretionary relief of adjustment of 
status, there is no constitutionally-pratected liberty interest at stake"); 
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• Voluntary departure. 8 U.S.C. § 1229c; see Shtyllaku v. Gonzales, 252 Fed. Appx. 
16 (6th Cir. Oct. 18, 2007) ("'Because there is no constitutionally protected liberty 
interest in the discretionary privilege of voluntary departure, the due process claim 
fails.'") (quoting Tovar-Landin v. Ashcroft, 361 F.3d 1164, 1167 (9th Cir. 2004)); see 
also Jupiter v. Ashcroft, 396 F.3d 487, 492 (1st Cir. 2005) (finding no property 
interest for due process purposes in view of discretionary nature of voluntary 
departure); Huicochea-Gomez v. INS, 237 F.3d 696, 700 (6th Cir. 2001) (finding no 
liberty interest in failure to grant discretionary relief like voluntary departure); 

• Asylum. 8 U.S.C. § 1158 see Qiang Wang v. Att'y Gen., 395 Fed. Appx. 670, 672-
73 (11th Cir. Sep. 15, 201 0) (per curiam) (holding that asylum is a form of 
discretionary relief and that a failure to received discretionary relief does not 
amount to a deprivation of a liberty interest, but stating that the Fifth Amendment 
entitles aliens to due process of law in deportation proceedings and that "Congress 
and the executive have created, at a minimum, a constitutionally protected right to 
petition our government for asylumj (internal quotations and citations omitted); 
Gojcaj v. Gonzales, 175 Fed. Appx. 720, 726 (6th Cir. Apr. 14, 2006) (per curiam) 
(holding no deprivation of liberty interest for failure to grant discretionary relief of full 
hearing on petitioner's own asylum application, where petitioner was accorded full 
due process as a derivative beneficiary under her mother's asylum application). 

• Cancellation of removal. 8 U.S.C. § 1229b; see Lagunas-Salgado v. Holder, 584 
F .3d 707, 712-13 (7th Cir. 2009) (holding that petitioner did not have requisite 
liberty interest to succeed on due process claims "because the relief [he] sought
cancellation of removal and a waiver of inadmissibility- was purely discretionary"); 
Etchu-Njang v. Gonzales, 403 F.3d 577, 585 (8th Cir. 2005) (holding that 
"[c]ancellation of removal is ... discretionary ... , so even ff petitioner's first counsel 
was deficient, [he] cannot state a claim for a violation of any due process rights") 
(citations omitted); 

• Suspension of deportation (eliminated by IIRIRA). See Neri v. Gonzales, 229 Fed. 
Appx. 508, 508 (9th Cir. Apr. 24, 2007) (holding that because petitioner "has no 
substantive due process right to discretionary relief from removal or deportation," 
defendant's contention that IIRIRA's elimination of suspension of deportation relief 
violated his constitutional rights fails); 

• Former Section 212(c) relief. See United States v. Perez, 330 F.3d 97, 102, 104 
(2d Cir. 2003) (noting discretionary nature of§ 212(c) relief and holding that 
petitioner "had shown that he had been deprived of effective assistance of counsel 
(i.e., that a fundamental procedural error had occurred) and that prejudice had 
resulted because he was eligible for § 212(c) relief and could have made a strong 
showing in support of such relief. Accordingly, he has satisfied the 'fundamental 
unfairness' requiremenf'); Smith v. Ashcroft, 295 F.3d 425, 429 (4th Cir. 2002) 
(holding that petitioner could not advance a due process claim "because he has no 
property or liberty interest in the 'right' to discretionary section 212(c) relief); 

• Continuance of removal proceedings. 8 C.F.R. § 1003.29; see Alvarez-Acosta v. 
Atty Gen., 524 F.3d 1191, 1197 (11th Cir. 2008) (rejecting petitioner's argument 
that he was deprived of due process when he was denied a continuance of his 
removal proceedings so that he could pursue an adjustment of status, because 

National Immigrant Justice Center 
Illegal Reentry Practice Advisory for Federal Defenders 

November 2013 31 



both forms of relief are discretionary and "as such, he was deprived of no liberty 
interest. .. and he presents no substantial constitutional claim") (internal citations 
omitted). 

2. Prejudice 

Although Mendoza-Lopez did not expressly require a prejudice showing to collaterally attack a prior 
removal order on due process grounds, a number of courts have interpreted the decision as 
"anticipat[ing]" a prejudice step ·~or determining whether a defendant can successfully prevent his 
deportation from being used as a basis for a section 1326 conviction." See United States v. 
Espinoza-Farlo, 34 F.3d 469, 471 (7th Cir. 1994) (citing cases); see also United States v. Proa
Tovar, 975 F.2d 592, 594 (9th Cir. 1992), superceded on other grounds by 975 F.2d 592 (9th Cir. 
1992) (en bane) (citing cases). 

• "Reasonable Likelihood" Standard in the 1st. 2d, 3d, 4th, 5th. 8th, and 1Oth Circuits: 
The majority of circuits apply a "reasonable likelihood" standard to the prejudice 
requirement. See United States v. Aguirre-Tello, 353 F.3d 1199, 1208 (1Oth Cir. 2004) 
(agreeing with a majority of the circuits that '1he standard to apply in a case like 
[defendant's] is whether there is a reasonable likelihood that [defendant would have 
obtained relief from deportation" but for the due process errors complained of); United 
States v. Copeland, 376 F.3d 61, 73 (2d Cir. 2004); United States v. Calderon-Pena, 
339 F.3d 320, 324 (5th Cir. 2003), rehear'g en bane granted, 383 F.3d 254 (5th Cir. 
2004) (same); United States v. Wilson, 316 F.3d 506, 511 (4th Cir. 2003), abrogated on 
other grounds by Lopez v. Gonzales, 549 U.S. 47 (2006) (same); United States v. 
Loaisiga, 104 F.3d 484, 487 (1st Cir. 1997) (same); United States v. Perez-Ponce, 62 
F.3d 1120, 1122 (8th Cir. 1995) (same); United States v. Fellows, 50 Fed. Appx. 82, 85 
(3d Cir. Oct. 29, 2002) (same). 

• "Plausible Ground" Standard in the 9th Circuit: To satisfy a showing of prejudice in the 
Ninth Circuit, an "alien does not have to show that he actually would have been granted 
relief. Instead, he must only show that he had a 'plausible' ground for relief from 
deportation." See Ubaldo-Figueroa, 364 F.3d at 1050 (quoting United States v. Arrieta, 
224 F.3d 1076, 1 079); Muro-lnclan, 249 F.3d at 1184. The court has not defined the 
term "plausible," but '1his standard would seem to encompass borderline cases, 
perhaps even where the equities are in equipoise. Stated differently, it seems fair to 
interpret this standard as granting defendants in illegal entry cases the benefit of the 
doubt, even if they have a borderline claim of prejudice, as long as they establish that 
their deportation proceeding was procedurally deficient." Wible, BrentS., The Strange 
Afterlife of Section 212(c) Relief: Collateral Attacks on Deportation Orders in 
Prosecutions for Illegal Reentry After St. Cyr, 19 GEO. IMMIGR. L.J. 455, 475 (Summer 
2005). 

Tip - No Prejudice If Not Eligible for Lawful Immigration Status: 
Be sure to consult with an immigration lawyer to investigate whether, at the time the 
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underlying removal order was issued, your client was a lawful permanent resident 
(LPR), eligible to become an LPR, or eligible for some other type of lawful immigration 
status (including acquired or derivative citizenship). If your client was not eligible for 
any type ef Immigration status, it will be extremely difficult to establish that your client 
was prejudiced by any defect in the removal process. See, e.g., United States v. 
Espinoza-Faria, 34 F.3d 469, 471-72 {holding that mentally retarded prose immigrant 
who was not properly advised of his right to appeal could not show prejudice because 
he lacked status at the time of his hearing and was ineligible for any form of relief from 
removal). 
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IV. SENTENCING 

The statutory maximum for illegal reentry is two years, unless either of the following apply: 
• If the defendant was removed after a conviction for commission of three or more 

misdemeanors involving drugs, crimes against the person, or both, or a felony (other 
than an aggravated felony), then the statutory maximum is 10 years, or, alternatively, 

• If the defendant was removed after a conviction for commission of an aggravated 
felony, the statutory maximum is 20 years. 

See a U.S.C. § 1326(b). 

The U.S. Sentencing Guidelines Section 2L 1.2 provides disproportionate and excessive 
enhancements. For example, while the base offense level is 8, the Guideline provides for a 16-level 
enhancement for any defendant with a felony drug trafficking offense who was sentenced to more 
than 13 months, or with a felony crime of violence, firearms, child pornography, national security, 
trafficking, or alien smuggling offense. U.S.S.G. § 2L 1.2(b)(1 )(A). This provision yields sentences 
that are roughly four years longer than they would be under the base offense level. 

The government has the burden of proving by a preponderance of the evidence that the defendant's 
prior conviction qualifies for the sentencing enhancement. See United States v. Forrest, 611 F.3d 
908, 913 (8th Cir. 201 0). The Taylor I Shepard analysis applies in determining whether a prior 
offense subjects the defendant to a sentencing enhancement. See Taylor v. United States, 495 
U.S. 575 (1990); Shepard v. United States, 544 U.S. 13 (2004). Defenders should obtain all prior 
criminal records to make sure that the proper sentencing is applied per the Taylor I Shepard 
analysis. 

For a detailed discussion of how the Guidelines apply in illegal reentry cases, including application 
of the Taylor I Shepard analysis to sentencing in illegal reentry cases, see Linker, J., "Defending 
Immigration Cases," at 13-22 (2012), available at 
http:l/www.fd.org/pdf_lib/WS2012/Defending_lmmigration_Cases.pdf. 
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V. DEFEATING THE ILLEGAL REENTRY CHARGE BY MOVING TO 
REOPEN PROCEEDINGS AND RESCIND THE UNDERLYING 
REMOVAL ORDER IN IMMIGRATION COURT 

Strict filing deadlines to reopening removal proceedings severely· curtail noncitizens' ability to 
rescind prior removal orders, even when they have a strong claim that the prior order was faulty. A 
motion to reopen generally is due 90 days after the removal order, a period that has already passed 
in most reentry cases. However, to the extent that illegal reentry defendants can successfully file a 
motion to reopen removal proceedings in immigration court, the district court must dismiss the 
indictment against them as the predicate removal order element no longer can be established. This 
section provides a brief overview of motion-to-reopen filing deadlines and the limited exceptions to 
those deadlines. 

If your client was ordered removed for the first time within the past 90 days and has grounds for 
challenging the order, she may be able to file a motion to reopen in the immigration court that issued 
the order.17 8 C.F.R. § 1003.23. There are five exceptions to the strict filing deadline: 

• A motion to reopen an in absentia removal order based on lack of notice of the hearing 
may be filed at any time. 

• A motion to reopen an in absentia removal order based on exceptional circumstances 
may be filed within 180 days. 

• The respondent may at any time request that the immigration judge reopen proceedings 
sua sponte, which requires a showing of exceptional circumstances, such as that a 
failure to reopen will work a gross miscarriage of justice. 

• A noncitizen may argue that the 90-day deadline was equitably tolled.1B 

• The respondent may file a joint stipulated motion to reopen at any time (i.e., a motion 
that government counsel agrees to join). This is very rare. 

If the motion is granted, the prior removal order will be rescinded (thus providing grounds for 
dismissal of any pending illegal reentry charge for failure to establish the "previously ordered 
removed" element) and the noncitizen will be entitled to a new hearing on the original charges (thus 

17 Note that even if a noncitizen files a motion to reopen, she may be physically removed (unless it is a 
motion to reopen an in absentia order based on no notice). If the case is reopened, she technically could 
return from abroad to appear for a new removal hearing on the original charges. Practically speaking, 
however, she may face insurmountable barriers in being permitted by DHS to reenter the United States to 
attend the hearing. 

18 Every circuit court that has considered the issue has held that the motion to reopen deadline is a statute of 
limitations that can be equitably tolled. See Kuusk v. Holder,--- F.3d ----, 2013 WL 5630237, at *2 (4th Cir. 
Oct. 16, 2013); Avila-Santoyo v. Att'y Gen., 713 F.3d 1357, 1363-64 (11th Cir. 2013) (per curiam); 
Hernandez-Moran v. Gonzales, 408 F.3d 496, 499-500 (8th Cir. 2005); Borges v. Gonzales, 402 F.3d 398, 
406 (3d Cir. 2005); Harchenko v. INS, 379 F.3d 405, 410 (6th Cir. 2004); Riley v. INS, 310 F.3d 1253, 1258 
(1Oth Cir. 2002); Socop-Gonzales v. INS, 272 F.3d 1176, 1193 (9th Cir. 2001 (en bane); lavorski v. INS, 232 
F.3d 124, 130 (2d Cir. 2000). 
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providing an opportunity to seek relief from removal). 8 U.S.C. § 1229a(5), (6), (7). Note, however, 
that once a removal order has been reinstated, 8 U.S.C. § 1231 (a)(S) bars motions to reopen the 
underlying order, as explained in detail in Section VI, infra at 38. 

Tip -If Your Client's Original Removal Order Was 
Issued in the Past 90 Days: 

If your client's underiying removal order was issued within the past 90 days and 
there are grounds to reopen the removal proceedings (e.g., a fundamentally unfair 
underlying proceeding), advise your client to contact an immigration attorney 
immediately to prepare a motion to reopen before the immigration court. Free 
immigration legal service providers in and around immigration courts nationwide 
are listed here: http://www.justice.gov/eoir/probono/states.htm 

Tip- If Your Client's Original Removal Order Was Issued In Absentia: 
A noncitizen with a prior in absentia removal order that is challenged based on no
notice may file a motion to reopen at any time if the challenge is based on lack of 
notice or within 180 days if the challenge is based on exceptional circumstances. 
See supra at 35. If the noncitizen did not receive notice of her removal hearing or 
was unable to attend due to exceptional circumstances and was ordered removed 
in absentia, contact an immigration attorney as soon as possible. 

Tip -If Your Client Received Ineffective Assistance of Counsel in the 
Underlying Removal Proceeding: 

Ineffective assistance of counsel ("lAC") may serve as a basis for equitable tolling 
of the 90-day filing deadline of a motion to reopen where the noncitizen 
establishes that she exercised due diligence. See, e.g., Mahmood v. Gonzales, 
427 F.3d 248, 251-52 (3d Cir. 2005). Further, lAC may constitute an exceptional 
circumstance that excuses a noncitizen's failure to appear and allows filing of a 
motion to reopen an in absentia removal order within 180 days. See Matter of 
Grijalva-Barrera, 211&N Dec. 472, 473-74 (BIA 1996). 

To establish an lAC claim, the noncitizen must satisfy the criteria set forth in 
Matter of Lozada, 19 I&N Dec. 637, 693 (BIA 1988): "( 1) submit an affidavit 
establishing that she had an agreement with counsel to represent her and detailing 
its terms; (2) present evidence that she has given notice to her counsel of the 
ineffectiveness claim and an opportunity to respond to the allegations, and include 
any response she has received; and (3) if the attorney violated his ethical or legal 
obligations, show that she has filed a complaint with the governing disciplinary 
authorities or explain why she has not done so." Satisfaction of these three 
requirements is necessary to obtaining reopening based on lAC. See, e.g., Jiang 
v. Holder, 639 F.3d 751, 755 (citing Matter of Lozada, 19 I. & N. Dec. at 639). 

Take note of the following tip for timing considerations in filing a motion to reopen 
based on lAC. 
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Note - The Delicate Matter of Timing: When to Move to Rescind the Underlying 
Removal Order and Reopen Proceedings In Relation to the Illegal Reentry Cases: 
When to file a motion to rescind/reopen removal proceedings in relation to filing a motion to dismiss 
the indictment in an illegal reentry case is a delicate and complex matter. On the one hand, if, after 
a noncitizen has been indicted for illegal reentry, he files a motion to rescind/reopen before the 
immigration court and the motion is granted, the federal indictment must be dismissed for failure to 
satisfy the "previously removed" requirement, and it is not necessary even to make a collateral 
challenge. For certain types of challenges - e.g., challenges to in absentia orders or challenges 
based on ineffective assistance of counsel - it may be advisable to seek a continuance in the illegal 
reentry case and work with an immigration attorney to file a motion to rescind/reopen in immigration 
court.19 Cf. United States v. Meraz-Vargas, 35 F. Supp. 2d 1272 {D. Kan. 1998) {finding failure to 
exhaust in collateral attack based in lAC because defendant did not first present lAC claim to BIA); 
but see United States v. Johnson, 2000 WL 620324, at *8 n.11 (D. Conn. May 1, 2000) {holding 
that "where the [ineffective assistance] claim did not ripen until after the administrative appeal, the 
court has relaxed the exhaustion rule") {citing Rabiu v. INS, 41 F.3d 879, 881-82 (2d Cir. 1994); 
United States v. Dorsett, 308 F. Supp. 2d 537, 544 n.10 {D. Virgin Islands 2003} (stating that it 
would be "absurd to find that Dorsett did not exhaust administrative remedies or pursue every 
available [ ] avenue of judicial review by not filing an ineffective assistance claim with the BIA" when 
record reflected that defendant only learned of lawyers' errors after he was deported, reentered, and 
arrested for illegal reentry and "properly and timely raised the ineffective assistance of his 
immigration counsel at the first opportunity in this collateral attack"}. 

On the other hand, however, because of strict filing deadlines and procedural hurdles, establishing 
jurisdiction for filing a motion to rescind/reopen can be exceedingly difficult if not impossible. For 
this reason, a noncitizen may be best served by first collaterally challenging a faulty removal order 
in the illegal reentry case, and then arguing before the immigration court {and on appeal as 
necessary) that the removal order should not be reinstated because it was found by a federal judge 
to be faulty. (See "Tip-- Administrative Advocacy to Avoid Reinstatement Based on Successful 
Collateral Attack in District Court," infra at 42}. In any event, NIJC advises close collaboration 
between defenders and immigration attorneys to develop a two-pronged strategy in the criminal and 
immigration cases to ensure le·gal protection for our mutual clients. 

19 These types of cases are rare. However, NIJC has successfully worked with defenders to rescind old 
removal orders, allowing the defenders to dismiss an illegal reentry indictment, in several cases. For one 
example, see ''These Lives Matter: Collaboration and Success in a Joint Federal Defender-Immigration 
Case," available at http://immigrantjustice.org/staff/bloq/these-lives-matter-collaboration-and-success-joint
federal-defender-immiqration-case#.UigoZSRQOZw. 
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VI. YOU'VE BEATEN THE§ 1326 CHARGE, BUT HOW TO KEEP 
YOUR CLIENT FROM BEING REMOVED ANYWAY? 

THE TROUBLING PROBLEM OF 
REINSTATEMENT OF REMOVAL 

For many noncitizens, even getting an illegal reentry indictment dismissed doesn't necessarily mean 
victory. Noncitizens who have a prior order of removal entered against them are subject to 
automatic reinstatement of that removal order, even though it may have been found to be faulty by a 
federal judge upon collateral review.2o 

Challenging the reinstatement of a faulty prior order, even for an experienced attorney, is perhaps 
not unlike disentangling the Gordian knot. And, because the reinstatement process typically begins 
during a§ 1326 prosecution and moves very quickly, it is often too late for an immigration attorney 
to contest the reinstatement once the illegal reentry case has resolved and the immigrant is facing 
imminent removal. Therefore, federal defense attorneys often are in a good position to advise 
noncitizens on the reinstatement process and potential avenues for timely challenge. 

A. Reinstatement of Removal 

The INA provides that a non-citizen who reenters the United States without permission after 
previously being removed is subject to reinstatement of the original order, such that she is 
automatically removed again under the original order.21 8 U.S.C. § 1231 (a)(S). The reinstatement 
order is issued by a DHS immigration officer without a hearing before an immigration judge, and is 
not subject to being reopened or reviewed by the immigration court or federal courts. /d. Certain 
procedural requirements adhere: the prior order can only be reinstated if the immigration officer (1) 
obtains the prior order; (2) confirms that the individual is the same person who was previously 
removed; (3) confirms that the individual unlawfully reentered; and (4) provides written notice of the 
reinstatement to allow the individual an opportunity to respond. 8 C.F.R. § 241.8(a), (b). 

After DHS determines that a noncitizen is subject to reinstatement, an immigration officer will 
complete the top portion of the Form 1-871, the Notice of Intent to Reinstate, which includes the 
factual allegations against the noncitizen. The form states that the noncitizen does not have a right 

20 Note that clients who were issued pre-1996 orders of deportation or exclusion also are subject to 
reinstatement of those old orders if they have reentered without permission since that time. 

21 Individuals applying for adjustment of status who are covered by certain class action lawsuits, as well as 
certain Nicaraguans, Cubans, Salvadorans, Guatemalans, and Eastern Europeans eligible for a form of relief 
called NACARA, and Haitian applicants for adjustment of status under the Haitian Refugee Immigration 
Fairness Act of 1998 (HAIFA) are exempt from being subject to a reinstatement order. See Legal 
Immigration Family Equity Act (LIFE Act), §§ 11 04(g), 1505(a)(1 ), 1505(c), 1505(b)(1 ). In addition, 
individuals who applied for relief or took steps toward adjustment of status prior to 1997 may not be subject to 
reinstatement. See Arevalo v. Ashcroft, 344 F.3d 1, 15 (1st Cir. 2003); Faiz-Mohammed v. Ashcroft, 395 
F.3d 799,810 (7th Cir. 2005); Sermiento-Cisneros v. Ashcroft, 381 F.3d 1277,1284-85 (11th Cir. 2004); 
Valdez-Sachez v. Gonzales, 485 F.3d 1084, 1089-90 (10th Cir. 2007); Duran Gonzales v. DHS, 508 F.3d 
1227, 1242 n.14 (9th Cur, 2007). 
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to a hearing before an IJ but can contest the factual allegations in an oral or written statement to the 
officer. 8 C.F.R. § 241.8(a)(3). The noncitizen will be asked to sign the notice. If no statement is 
made or the officer determines that any statement made does not warrant reconsideration of the 
notice, the officer will complete the bottom portion of the Form 1-871 entitled "Decision, Order and 
Officer's Certification," which is the actual reinstatement order. The date of completion of the Form 
1-871 is the effective date of the reinstatement. 

Many individuals are issued a notice of intent to reinstate the prior removal order before being 
charged under § 1326, and dismissal of the indictment does not automatically vacate the removal 
order. An individual who has been issued a notice of intent to reinstate the prior removal order is 
likely to be transferred to ICE custody and summarily removed upon resolution of the § 1326 case, 
even if his underlying removal order was successfully collaterally attacked, unless he can challenge 
the reinstatement order. 

Note- A Prior Reinstatement Order Cannot Be Used as the 
Basis for an Illegal Reentry Offense: 

Only a prior removal order satisfies the "previously removed" element of the illegal reentry offense. 
Prior reinstatements of an underlying removal order do not satisfy this element. So, hypothetically, 
let's say your client was ordered removed in 2008 and reentered without permission three times. 
Each time she received a reinstatement order and removed. She enters a fourth time and is 
charged with illegal reentry. Her defense attorney succeeds in a collateral attack of the 2008 
underlying removal order. The government cannot now rely on the three subsequent 
reinstatements of that order to establish the "previously removed" element of the § 1326 offense. 
The case must be dismissed. 

B. Challenges to the Reinstatement Order 
There are a handful of ways to challenge a reinstatement order in the reinstatement proceeding 
itself: 

• Fear of Persecution or Torture: The regulations provide that a respondent who has a 
fear of persecution or torture in her home country but who is subject to a reinstatement 
order may seek withholding of removal or relief under the Convention Against Torture 
(but not asylum). 8 C.F.R. §§ 241.8(a), (e); 208.31. To seek withholding during the 
reinstatement process, the person must request a "reasonable fear interview." She 
then will be interviewed by an asylum officer. If the officer determines that she has a 
reasonable fear of persecution or torture, she will be placed in removal proceedings to 
seek withholding or CAT before an IJ, instead of being automatically reinstated and 
removed. If the officer determines that she does not have a reasonable fear, the 
noncitizen may ask an IJ to review that determination. Should the IJ affirm the asylum 
officer's decision, the noncitizen will be subject to reinstatement. The IJ's decision is 
not appealable. Should the IJ find that the noncitizen has a reasonable fear, the 
noncitizen will be placed in removal proceedings, where she can apply for withholding 
or CAT. 
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Tip- Advising a Client Who Fears Persecution to 
Request a Reasonable Fear Interview: 

If you believe that your client fears persecution or torture in her home country, advise 
her to request a reasonable fear interview from DHS as soon as possible to avoid 
reinstatement of her prior removal order. The Form 1-871 has a check-box for 
individuals who fear return to their home country. Marking the check-box triggers the 
reasonable fear interview. Advise your client to mark this check-box and contact an 
immigration attorney to discuss his protection-based claim. 

• Citizenship Claim: An individual subject to reinstatement who claims that he has 
derived or acquired U.S. citizenship may be able to seek federal court review. See 
Batista v. Ashcroft, 270 F.3d 8, 12 (1st Cir. 2001 ). 

• Mistaken Identity and Other Elements-Based Defenses to Reinstatement: Regulations 
require DHS to prove that the individual allegedly subject to reinstatement is the same 
individual who was previously ordered removed. 8 C.F.R. § 241.8(a), (b). A noncitizen 
who can show that he is not the same person as identified in the underlying removal 
order (i.e., same name but different person) is not subject to reinstatement. Similarly, if 
the individual can argue that he was not subject to a prior removal order, he may be 
able to challenge the reinstatement. See, e.g., Morales-Izquierdo v. Gonzales, 486 
F.3d 484, 495-96 (9th Cir. 2007) (en bane). 

Tip- Advising a Client Who Has Grounds to Challenge the Reinstatement: 
Time is of the essence since removal in the reinstatement context happens rapidly and 
the window to challenge the reinstatement window is qu~e short. Tell your client to be 
on the lookout for the "Notice of Intent to Reinstate" and to tell you as soon as he 
receives it from a DHS officer. If your client has a citizenship claim, alleges mistaken 
identity, has a visa immediately available, or has a fear of return, advise him to tell a 
DHS officer and to contact an immigration attorney immediately. 

C. Federal Court Review in the Reinstatement Context 

Federal courts have jurisdiction to consider petitions for review of reinstatement orders. 8 U.S.C. § 
1252(b)(1 ). A noncitizen has 30 days from the date of completion of the reinstatement order to file a 
petition for review before the federal courts. /d. If he has not yet been physically removed, he can 
file a stay of removal with the petition for review. Review is limited to a factual assessment of the 
elements of reinstatement: (1) alienage, (2) prior removal, and (3) illegal reentry. See, e.g., 
Morales-Izquierdo, 486 F.3d at 495·96. 

To date, most courts have held that various provisions of the INA bar review of the removal order 
upon which a reinstatement is based. Section 1231 (a)(5) of Title 8 of the U.S. Code provides that: 

If the Attorney General finds that an alien has reentered the United States illegally 
after having been removed or having departed voluntarily, under an order of 

National Immigrant Justice Center 
Illegal Reentry Practice Advisory for Federal Defenders 

November 2013 40 



removal, the prior order of removal is reinstated from its original date and is not 
subject to being reopened or reviewed, the alien is not eligible and may not apply 
for any relief under this chapter, and the alien shall be removed under the prior 
order at any time after the reentry. 

8 U.S.C. § 1231 (a)(5). Those courts that have considered the issue have held that appeal of a 
reinstatement order cannot be used to challenge the underlying removal order, since § 1231 (a)(5) 
bars the reopening of a reinstated removal order. See Cordova-Soto v. Holder, --- F.3d ----, 2013 
WL 5614307,at *4 (7th Cir. Oct. 15, 2013) (interpreting§ 1231(a)(5) to permanently bar petitioner 
from reopening underlying stipulated removal order after it had been reinstated despite allegations 
of due process errors during stipulation and eligibility for relief from removal at time of proceeding); 
Zambrano-Reyes v. Holder, 725 F.3d 744, 751-52 (7th Cir. 2013) (holding that BIA properly denied 
motion to reopen reinstated removal proceedings based on intervening Supreme Court authority 
making movant eligible for 212(c) relief because of (1) regulatory bar to 212(c) relief for nonicitzens 
who returned unlawfully after prior deportation under 8 C.F.R. § 1003.44(k)(2) and (2) statutory bar 
to reopening removal proceedings after reinstatement under§ 1231(a)(5)); but see Garcia de 
Rincon v. DHS, 539 F.3d 1133, 1138 (9th Cir. 2008) (holding that § 1231 (a)(5) bars relitigation on 
the merits of a reinstated removal order except where constitutional claims or questions of law arise 
and '1he petitioner can demonstrate a gross miscarriage of justice in the [original removal) 
proceedings") (internal quotation marks omitted). Further, the Third and Tenth Circuits recently held 
that the 30-day window for filing a petition for review of a removal order does not recommence upon 
reinstatement of removal order. See Verde-Rodriguez v. Atty Gen.,--- F.3d ----, 2013 WL 4105633, 
at *3 (3d Cir. Aug. 15, 2013); Cordova-Soto v. Holder, 659 F.3d 1029 (10th Cir. 2011). 

These jurisdictional bars to reviewing the underlying removal order in the reinstatement context are 
particularly troubling in cases where a district judge has dismissed an illegal reentry indictment 
based on a finding that the underlying removal order was infirm. Nevertheless, the trend in cases 
examining the issue suggests that the only avenues for challenging reinstated removal orders are 
(1) timely motions to reopen and (2) advocacy with DHS. Given that most illegal reentry defendants 
are likely to be outside the narrow motion-to-reopen deadlines, advocacy may be the last best 
resort. A recent Ninth Circuit case may give more force to such advocacy. In Villa-Anguiano v. 
Holder, the court suggested that DHS must apply stricter scrutiny in the reinstatement process in 
cases where a noncitizen successfully collaterally challenged a prior removal order in a § 1326 
case. 727 F.3d 873 (9th Cir. 2013). The petitioner in that case had successfully challenged a 
charge of illegal reentry: upon collateral review of the prior removal proceeding, the district judge 
found that his right to counsel had been violated and that he had been prejudiced by the violation 
because he would have been eligible for§ 212(c) relief from removal. /d. at 876. One day after the 
district court dismissed the indictment, DHS reinstated the individual's prior removal order and 
physically removed him. /d. at 877. A petition for review of the reinstatement followed. /d. The 
Ninth Circuit ruled that: 

when, as a result of such scrutiny, a district court finds constitutional infirmities in 
the prior removal proceedings that invalidate the prior removal for purposes of 
criminal prosecution, the agency cannot simply rely on a pre-prosecution 
determination to reinstate the prior removal order. Instead the agency must-as it 
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may well ordinarily do-(1) provide the alien with an opportunity after the criminal 
prosecution is dismissed to make a written or oral statement addressing the 
expedited reinstatement determination in light of the facts found and the legal 
conclusions reached in the course of the criminal case; and (2) independently 
reassess whether to rely on the order issued in the prior proceedings as the basis 
for deportation or instead to instigate full removal proceedings. 

/d. at 880 (emphasis original). 

Tip- Administrative Advoescy to Avoid Reinstatement Based on Successful Collateral 
Attack in District Court: 

As Vil/a-Anguiano suggests, the best avenue for avoiding removal for a client with strong grounds 
for attacking a prior removal order but who is barred from filing a motion to reopen in immigration 
court may be to proceed first with the collateral attack in the illegal reentry case. Advise your client 
not to sign a notice of intent to reinstate while the illegal reentry challenge is pending. Then, if the 
attack is successful and the district court dismisses the indictment, advise your client to contest the 
reinstated order, and contact an immigration attorney right away to contemplate rigorous 
administrative advocacy, including urging DHS to independently reassess the reinstatement order. 
Villa-Anguiano, 727 F.3d at 880. 

VII. Conclusion 

The steep increase in the number of illegal reentry prosecutions, severe consequences for those 
charged with illegal reentry (in terms of criminal and immigration penalties), and constantly evolving 
immigration case law, make illegal reentry defense one of the most complex, interesting, and 
challenging areas of criminal law. This practice advisory- written from the perspective of an 
immigration law practitioner- is meant to serve as a guide for defenders seeking to issue-spot 
possible defenses to illegal reentry charges and to advise their clients on immigration consequences 
of the such charges. For the latest legal developments, litigation support on illegal reentry cases, or 
to discuss this advisory, contact NIJC's Defenders Initiative at (312) 660-1610 or 
defenders@ heartlandalliance.org. 
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U.S. Dq~~~rtmeot ofHomel11ad Seeurlty Notice to Appear 

In removal proceedings under section 240 oftbe Immigration and Nationality Act: 
Subject ID 1 I 

In the Matter of: 

FIN#: 1 

DOB1. 
FileNo: A
Event No: 

Respondent: ----------------------------------currently residing at: 
D1 DIIS ICB OISTOIJr 101 1IBft C::OIIGRJIBS PUDII.Y , CHXCIIGO ILLIJroXS 60605 

(312)3'17-2400 

(Number, street, city and ZIP code) (Area code and phone number) 

0 l. You are an arriving allen. 

131 2. You are an allen present In the United States who has not been admitted or paroled. 

0 3. You have been admitted to the United States, but w:e removable for the reasons stated below. 

The Depa.rtJnent of Homeland Security alleges that you: 
1. You are not a citizen or national of the United Statae1 
2. You are a native of and a citizen o'~:::::::. .... 
3. You were admitted to the united Statea at <I on or about 
2009 as a ~WPDL PBR~ RBSIDBNT'' 
4. You were, on , convicted in the Court at 
';:;:::;;;;;;;,f~o~r the offenee of MAXINQ A MATERIAL VALSE STATBMBNT, oommited on or about 
~ in violation of 18 u.s.c. lOOl(a) (2) 
5. Bor that ·offense, a eentenoe of one year or longer D~y be imposed. 
6. You were ~antenoed to a total term of ll .. lllllilllllillllll~ 

On the basis of the foregoing, it is charged that you are subject to removal from the United States pursuant to the following 
provision(s) oflaw: 

See Continuation Page Kade a Part Hereof 

0 This notice is being Issued after an asylum officer hBll found that the respondent has demonstrated a credible fear of persecution 
or torture. · 

0 Section 23S(b)(l) order was vaoated pursuant to: DaCFR 208.30(f)(2) DsCFR 235.3(b)(S){iv) 

YOU ARE ORDERED to appear before an immigratio!l judge of the United States Department of Justice at: 
OPI'!CB 01' TRB DDI!aRATXOII J1JOOB 525 W. Van Buran St. CbJ.oago JLLDrOIS US 60607 

on a date to be ••t: 
(Dote) 

charge(s) set forth above. 

(Cumplele Addnss qf lmmlgratinn Cuurt, Including RiXJm Mimber, If uny) 

at • ti.JIIa to ba nt to show why you should not be removed from the United States ~ased on the 
(T/1118) 

SUPBRVXSORY DEPORTAT~ON OFFICER 

(Signafll'e and Title qf IU!Iblg Ojflcer) 

(CIIy tmd State) 

See reverse for Important lnlormRtlon 
Fonn J-862 (Rev. 08/01107) 

A1.. 



Notlee to Respondent 

.. ,. 

---·----~!!!~!!:....Any Jt~tement yon make mnl _bc used agalo~~~!P~I_o""'gs_. __ •. _ _______ _____ , ____________________ _ 

Allen Registration: This copy ofche Nocicc to Appear served upon you is evidence of your alien registration while you are Wider removal 
proceedings. You are required to earry it with you at all limes. ' 

Repraeotatloa: If you so dtoose, you may be represented in this proceeding, at no expense to lhe Oovemmeut, by an attorney or other individual 
authorized IUld qualified ID represent persons before the Executive Office for Immigration Review, pursuaot to 8 CFR 3.16. Unless you so request, no 
hearing will be scheduled earlier than ten days ftom the dale oflhis notice, to allow you suf&ient time to secure counsel. A list of qUBiified attorneys 
Blld organizations who may be available to reprc$CIIt you at no cost will be provided l'l'ith tbis notice. 

Conduct or tbe buring: At lhc time of your hearing, you should bring with you any affidavits or other dociiDleols, whicb yoo de5ire to have 
considered in connection with your case. If you wish to have the testimony of any ~ considered, you should llllllllge to have suc:h witne~es 
present at the bearing . 

At your hearing you wiU be given the opportunity to admit or deny wry or all of tim allegations in the Notice to Appear and that you are inadmissible 
or removable on the charges contained in the Notice to Appear. You will have an opportunity to present evidence on your own behalf, to·eX8Jlline any 
evidence presenrcd by the Oovemment, to object, on pcoper legal grounds, to the receipt of evidence and to aoes exmnine any witoeases present£d by 
the Government. At the conclusion of your hearing, you have o. fiaht ID appeal an ldvene decision by the immi8J."&Iionjudge. 

You will be adviied by the immigratiWijud~ before whom you appear of any relieffl"om removal for whlch you may appear eligible includin& the 
· privilege of departure volunllirily. You will be given a reasonable opportunity to make any 8Uch applieetion to the immigration judge . 

. Failure to appen: You are required to provide the DHS, in writing, with your full mailing IICld.rea and tdephone number. You mu!lt noli I)- the 
lnuuign~tioo Court inunedil!lely by using Form BOIR-33 whenever you change your address or lelephone number during the coune of Ibis preceeding. 
You will be provided with a copy of this form. Notices of-hearing will be mailed to this addreas.lfyou do oot submit Fonn EOIR-33 and do not 
otherwise provide on Bddress at which you may·be reached during proceedings, then 1be Government shall not be required to provide you with written 
notice of your bearing. If you fail to attend the hearing lit the time lllld place dtsignated on this notice, or any d!llfl and time later directed by the 
Immigration Court, a removol order may be mada by the immigration judge in your .abaeixe, lllld you may be amsted aod dctaillcd by the DHS. 

Maodatnry Duty to Surrender for Remon I: If you become &object to a final order ofremovlll, you must suma.der for removal to ooe of the 
offices listed in 8 CFR 24l,l6(a). Specific addresses oo locations for surrender can be obtained from your local DHS office or over the inta::met Ill 
hUp·llwww.ice goylabout/droiCODtl!ct,htm. You must surrradcr within 30 days ftom the date the order becomes admioilllratively final, Wlless you 
obtain an order from o. Federal cow-t, Immigration court, or ihe Board oflmmigmion Appeals staying executiou ofthe removal order. Immigration 
regulations a.t 8 CFR 24 I .J define when thG removal order becomes lldmlnbtrlltlvely final. If you are granted vollllltary deplllture snd fu.il to depart 
the United S!Bta llS required, fall to post a bond in C:OI\!Iection with voiWltazy deplll1ure, or fail to oomply wish any other OODd"Jtion or terril in 
c:omection with vol~mtary departure, you must s111TC1lder fur removal on the next business day thereafter. If you do not surrender for removal Ill! 
required, you will be Ineligible for all fonns of diaa-etionary relief for 111 long as you remain in the United Staiee and fur ten years lifter depllrlure or 
removal . This means you will be ineligible for asylum, cancellation of removal, Y!ll.unlaly deparlure, adjusimellt ohtatus, cbunge of nonimmigrant 
status, reglslly, and related waivem for this period. If yoo do not &UlTI:IIder for nm~oval as required, you may abo be eriminaUy prosecuted under 
section 243 ofth~! Act. 

Requcat for Prompt Hearing 

To expedite a detennination in my~. I requeat an i~mediale heariDg. I waive my right tO a JO-dtiy period prior to appearing before 1111 immigration 
judge. 

Before: 
(Sili!iiwe Q/AiiPOiidenO 

Date: ______________ _ 

(S/8'10/III'e and 711/e qf lmnrigralion Officer) 

Certifkate ofServk-e 

This Notice To "Appear W&'! served on the respondent by me o in the following manner and in compliance with section 
239(a)(J XF) of the Act. . 

fB In person q by oertified mail, returned receipt requested 0 by rDgUiar mail 

0 Attached Is a credible liar worksheet. 

0 Attached is a list of orgJIIlization and attorneys which provide free lq;al 8CTVIoes . 
. UOLlSK he alien was provided oral notice In !he Jilnguago ofthe lime and place of his or her hearing and ofthl) 

nsequcnces of failure to appe11r as provided in section240(b)(7) of the Act. . 

X& 

(Si8J11Nre of !Wpomeat if Pcraoaally Served) 

Ponn I-862 Page 2 (Rev. 08101107) 



O.S. Department of Homeland Security Continuation Page for Form 1862 

~~~~~~~~~~~~~-----
---- .Hr:n's Name · -· .. - ;mber Da~ 

Bvent -ON TH!l BASIS Ol!' THE II'OREQOINO, IT J:S c:m.RGED THAT YOU ARB SUBJECT '1'0 RBilOVAL ROM THE UNITBD 
STATKS PURSUANT TO THE i'OLLOWIJfG PROVJ:SION(S) OF LAlh 
~·••••eE====••••••••••••••••====••••••••••••••~•••••••••••••••a===•••-••••••••••~•••=m•••=~= 

Section 237 (a) (2) (A) (i) Qf the :taDJ.gration and lfationality Aot, as amended,· in that you have 
been convicted of a crime involving moral turpitude committed within five years after 
admission for which a sectence of one year or longer may ba imposed. 

Section 237(a) (2) (A}(iii} of the ~gration and Nationality ~ct (Act), ae amended, in that, 
at any time after admission, you have been convicted of an aggravated felony- as defined in 
section lOl(a) (43) (Sl of the Act, an offense relating to obstruction of justice, perjury or 
subornation of perjury, or bribery of a witness, for which the term of imprisoament is at 
least one year. 

Signature I Title 

IIUPBRVJ:SORY DI&PORTAT:I:Olf OJ'P:tc:liR 

·_ 3 __ of __ 3_ Pages 

Form 1-831 Continuation Page (Rev, 08/01/07) 



U.S. Departmeut of Justice 
( -- . . . ..,.. 

Inunigration and Naturalization Service Warrant of RemovaJJDegortation 
I 

FileNo: _Jj 

Uate: J 

To any officer of the United States Immigration and Natuni~tion Service: 

. -.. 

----~--------~41~---=~~~-·L-------------(full name ofalien) 
. :~ 

who entenid:tQt'; pnited States at or near f_ on orabout 
· , · .:; (PJacc of entry) {DIItc of enby) 

is subject to ~vaVdeportation from the United States, based upon a final order by: 

0 ~ immigration judge in exclusion. deportation, or ~oval proceedings 

18] a district director or a district director's designated official 

0 the Board oflmmigration Appeals 

0 a United States District or Magistrate Court Judge 
-- ...... -----------------------·---- ---- __ __, --- ---

and pursuant to the follo~g provisions of the Immigration and NationalitY Act 

Section 237(a)(2XA)(iii) of the Immigration and Nationality Act 

: • '1. ~ -~ ' - ~~ ' 

I, the undersigned officer of the United S~ by virtiu~ pf the p<>wer and authority vested in the 
Attorney General under the laws of the United States and by his or. her direction. command you 
to take into custody and remove from the United States the above-named alien, pursuant to law, 
at the expense of: 

THE APPROPRIATION, "SALARIES AND EXPENSES, U.S. IMMIGRATION AND 
NATURALIZATION SERVICE, 2009," INCLUDING TilE EXPENSES OF AN 
ATTENDANT, IF NECESSARY. 

U.S. IMMIGRATION AND CUSTOMS BNFORCFJrfHNT 
DE'IENTION AND REMOVAL OPERATIONS 
2901 METRO DRIVE, SUITB 100 
BLOOMINGTON, MN 55425 

Scott R. Baniecke 
Field Office Director 

(Tide oflNS official) 

\ 
Bloo1 ota 

(Date and office Location) 

f.,. 

Fonn 1-205 (Rev 4-I-97)N 
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U.S.~parbmentofJustice 

Immigration and Natwalization Service Warning to Alien Ordered Removed or Deported 

FileNo: _11 

- ·------------··----·---------------------- ·Date. ~ ~--

Alien's full name:. 

In accordance with the provisions of section 212( a)(9) of the Inunigration and Nationality Act (Act), you are prohibited fiom entering. 
attempting to enter, or being in the United States: · 

0 For a period of5 years from the date of your departwe from the United States becatiseyou have been found deportable un~ 
section 237 of the Act and ordered removed from the United States by an immigration judge in proceedings under section 240 of 
the Act initiated upon your arrival in the United States as a returning lawful permanent resident 

0 For a period of 10 years fiorn the;: date of your departure fiom ~ United States because you have~ found. 

0 deportable under section 237 of the Act and ordered removed from the United States by an immigration judge in proceedings 
under section 240 of the Act. 

0 inadmissible under section 212 of the Act and ordered redioved from the United States by an immigration judge in proceedings 
under ~on 240 of the Act initiated as a result of your having been pn:sent in the United States without admissioo or parole. 

0 deportable under section 241 of the Act and ordered deported fiom the United States by an immigration judge in proceediugs 
coiiUIICIICed before April1, 1997 under section 242 of the Act. 

0 deportable under section 237 of the Act and ordered removed from the United States in acoordancc with section 238 of the Act 
by a judge of a United States district court, or a magistrate of a United StateS magistrate court. 

0 ·For a period of 20 years from the date of your departure fiom the United States because, after having been previously excluded, 
deported, or removed from the United States, you have been found: 

0 inadmissible under section 212 of the Act and ordered removed from the United States by an immigration judge in proceedings 
under section 240 of the Act. 

0 deportable under section 237 of the Act and ordered removed from the United States by an immigration judge in proceedings 
under section 240 of the Act. 

0 deportilble under section 237 of the Act and ordered rcmcivcd from the United States in proceedings under section 238 ofthe 
Act. ' 

0 dqfurtable under section 241 of the Act and ordered deported from the United States by an jmmigration judge in proceedings 
commenced before April 1, 1997 under section 242 of the Act. 

0 to have :reentered the United States illegally and have had the prior order reinstated under section 24l(a)(5) of the Act. 

181 At any time because you have been found inadmissible or excludable under section 212 of the Act, or deportable under section 241 
or 237 of the Act, and ordered deported or removed from the United States, aod you have been convicted of a crime designated as 
an aggravated felony. 

After your removal has been effected you must request and obtain permission froin the Attorney General to reapply for admission to the 
United States during the period indicated. You must obtain such permission before commencing your travel to the United States. 
Application fonns for requesting permission to reapply for admission may be obtained by contacting any United States Consulate or office 
of the Immi tion and Naturalization Service. Refer to the above file number when r uestin forms or infonnation. 
Warning: Title 8 United St2tes Code, Section 1326 provides that it iS a oime for an alien who bas been removed from the 
United States to enter. attempt to enter, or be found in the United States without the Attorney Geaerat•s eipress cousenL Any 
allen who violates this section of law iS subject to prosecution for a felony. DependiDg on the eireumstances of the removal, 
conviction c:ouJd result in a sentence of im risonmeut for a riod of from 2 to 20 ean and/or a fine of u to $250,000. 

St Paul District Office 
(Signature of officer serving warning) (Title of officer) "(Location of INS office) 

••• -··· . • - • • ~ '!-

FILE COPY 
Fonn 1-294 (6-1-97)1\r 

--------- -------~-. 



_,.- "J[R Oilo:GJ 
•. ' ... _ \. _...,; 

UNJ.:. ....D SUTES DEPARTMENT OF .JUS . ..:E 
EXECU'!IVE OFEICE FOR DMtGRA!riON REViEW 

OFri"ZCE: Oli' THE IMtaGRAT:!ON .JUDGE 
CHICAGO, ILLI:NOJ:S 

IN THE MA1'TER OF: 

AKA: r • 
) . 
) 
) IN REMOVAL PROCEEDING~ 

) FILE NO. 111 
Respondent ) -____________________________) 

CRAIUmS: Section(s) 237 (a.) (2) (A) (iii) and 237 (a) (2) (A) (u·) of 
the Immigration and Nat'ionality Act cwl Seco.;n..~1 ~)ll-)@X.f) 

RELIEF APPLI:CA!riON: None 

QN BEHALr Of RESPONDENT: 

'Pro~ -
. . 

ON BEHALr OF -SERV.lCE/Dt-\$ 

Assistant Distr~ct Counsel 

DECIS:!ON AND ORDER O:ri' THE IMMIGRM'ION JODGE 

Pursuant to the Notice to. Appear issued on. 10/''JJ /2005, the 
respondent- is charged with · being removable as indicated above. 
The respondent has submitted a · statement wherein he/she· waives a 
personal hearing before t he Immigration Judge, - . and adroi ts the 
truthfulness of the allegations and the charges contained in the 
Notice to . Appear. 'The respondent concedes . that he/she is . . 
ineligible foro~ has made no application for·r~lief from -removal 
p~oceedings which would allow him/her to remain in- . the United 
States, but instead requests issuance of an order by this Court . 
fo~ hi9/her removal to the country of MEXXOO. The Immigration and 
Naturalization Service concurs with the request. 

A stipulated order sh.all constitute a conclusive 
detennination of the alien's removability from the United States. 
Based upon th~ respondent's admissions, the charges pf removal are 
sustained by evidence that is clear and convincing. Appeal has 
been ·waived by_· the parties. 

Accordingly, the following Order shail be entered 
ORDER: IT IS HE~EBY ORDERED that the respondent be R£MOVED from 
the United States to MEXICO on -the charges contained in 
the Notice to Appear. 

Date - ( r~~ n:gration Judge . 

-



- ~ -~ 

. . 
Notice of Intent to_ Issue a Final Administrative Removal Order 

In RmovaJ proceedings under section 238(b) of lha lmmlaraaon and NalloiWity Act 
rm 1 • 
bent Hr 

..Eila.Nufnbe[_ , 

Telephone: (952) 853-2550 

Pursuant to section 238(b) of the Immigration and Natfona6ty Ad. (Ad) as amended. 8 U.S. C. 1228(b), the DepaM1el d of Homeland 
Security (Department) has detennined that you are amenable tD adninlstrative removal proceedings. The detel•• illalion Is based on the 
following allegations: 

1. You are not a cittzen or national of the Uniled States. 

2. You are a nativeof-·L---------- and a citizenoft •• L_ _________ _ 

3. You entered the United states (~)(near>w••••------- on or about.--..__--'-------

4. AI. that lime you entered 1tit:bou.t Xp!pact.ioo or Puole 

5. You are not lawfully admitted for pennanent residence. 

6. You were, on oonvicted in lhe·········L--------•Court _,in=-.W!!:i,.,l~l.ma=r,_,,l'..._.!':g,.,_ _________ for.lheofl'enseof .a.•ault-Uh ~-Oil a hac• OU:I.cez-

in violation of • State Statu• 6'09.2231, Sabcll'ri•ou 1 

for which !he term rA Imprisonment Imposed was..:::oua=c..Y'!...::::B::...;aa.d==-=ona=-'cta;;4,y..;.. ---------- --- ----' 

Charae: , 
You are deportable under section 237(a)(2)(A)(lil) of the Ad, 8 U.S.C. 1227(a)(2XA)(iii), as amended, because you have been convicted of 
an aggravated felony as defined In section 101(aX43X F ) of the Act, 8 U.S.C. 1101(a)(43X F ). 

Based upon section 238{b) of the Act, 8 U.S.C. 1228(b). the Departmenl is serving upon you this NOTICE OF INTENT TO ISSUE A FINAL 
ADMINISTRATIVE REMOVAL ORDER ("Notice of Intent") without a hearing before an Immigration Judge. 

Your Rlahts and RtspOnSibllk 
You may be represented (at no expense to the United States government) by counsel, authorized to practice in this pmoee0111g. If you 
wish legal advice and cannot afford H, you may contact legal c:ooosel from the fiSt of available free legal services provided to yoU. 

You must respond to the above charges in writing to the Department address provided on the other side of this form wilhln 1 o calendar 
days of service of this notice (or 13 calendar days if seivice Is by mail). The Depa bnent must RECEIVE your response within that 
time period. 

In your response you may: request, for good cause; an extension of time; rebut the charges stated above (with supporting evidence); 
request an opportunity to review the government's evidence: admit deportability; designate the country to which you choose to be removed 
In the event that a final order of removal is issued (which designation the Department will honor only to the extent permitted under section 
241of the Act. 8 U.S.C. 1231 ): and/or, if you fear persewtion in any specific ooiJnlry or countries on account of race, religion, nalionafily, 
memberstjp In a particular social group, or political opinion or, if you fear tor1un1 in any specific oounby or counlries, you may request 
withholding of removal under section 241(bX3) of the Act. 8 U.S.C. 1231(b)(3). orwithhokllngldefenal of removal Wlder the Convention 
Against Torture and other Cruel, Inhuman, or Degtading Treatment or Punishment (Convention Against Tolf.ure). A grant of withholding or 
deferral of removal would prohibit your return to a country or countries where you would be persecuted or tortured, but would not prevent 
your removal to a safe third countly. 

You have the right to remain In the United states for 14 calendar days so that you may file a petition for review of this order to the 
appropriate U.S. Circuit Court of Appeals as provided for in Sadlon 242 of lhe Act. 8 U.S. C. 1252. You may waive your right 1o remain in 
the United States for this 14-day period. If you do not Hie a petition for review within thiS 14-day period. you Will still be allowed 1o file a 
petition from outside of the United States so long a5 that pelilion Is filed with the appropriate U.S. Circuit Court of Appeals within 30 
calendar days of the date or yo~ Pinal order of removal. 

DAlUUiLL 1100DS - SDDO 'tf_ ~ Bl=-iDgtoo, 1111 

(~anCITJD. ali-*1u~ -;;:(CIIy=-:.:;;:-=<fr.::.......,.=:=.l ------ «Da;n~nnre"""l -----

· Form t-85t-(Rev. 08101/07) 
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~ • Certificate of Servk:e 

1 served this Notlca of Intent. I have determined that the penson served with this document Is the Individual named on the other 

side~~ 
Jill CJIBONQ - 1:-.igratlcm. lbU!orc....m: Jlgllllt In p•r•ou 

l~lure- nuo of~~ (OR~ ond ,.,._or SeMce) 

·----
Ill 1 explained and/or served this Notice of Intent to the alien in the . BDg1hb. language. 

(Horne of~) ~·of~) 

LocaUon/Employer: Bloolld.ngtou, liN 

I Admowledge that I Have Racelved this Notice of Infant to Issue a Final AdmlnlstratMt Removal Order. 

(Sipllnol~ (OIIe- T.,.) 

~The alien refused to acknowledge receipt of this document. 

#-~ "XEJ\-
~~- iDIIofOIIiclr) ifjiae-Th.) 

[J I Wish to Contest andlor to Request Withholding of Removal 

[] I contest my deportability because: (AIIach any supporling documentation) 

[] I am a citizen or national of the United states. 
[] I am a lawful permanent resident of the United States. 
[] I was not mnvicted of the aiminal offense described in allegation number 6 above. . 
[] I am attaching documents in support of my rebuttal and request for~ review. 

IJ I request withholding or defeiral of removal to [Name of Country or Countries): 

[] Under section 241 (b)(J) of the Act. 8 U.S.C. 1231 (b)(3), because I fear persecution on account of my race, religion, nationality, 
membership In a particular social group, or polilical opinion in that cOuntry or those countries. 

[] Under the Convention Against Torture, because I fear torture In that country or those countries. 

(l!iipUe 111 Raopandlnl) {P!Wed-ol~ (Pale- Time) 

[] I Do Not Wish to Contest andlor to Request Withholding of Removal 

[] I admit the allegations and charge in this NOtice of Intent. ·I adinlt that I am deportable and acknowledge that I am not eligible for any 
form of relief from ·removal. I waive my right to rebut and contest the above charges. I do not wish to request withholding or defenal of 
removal. I wish to be removed to 

[] I understand that I have the right to remain in the United States for 14 calendar days in onfer 1o apply for judicial review. 1 do not wish 
this opportunity. I waive thls right 

(Signablreal~) wrw--"'""""""""' {D;IIeondl .... ) 

(S9vUe .. WilneSS) (Printed .... of WINos) (lliU -Tine) 

REn.IRN lliiS FORM TO: 
Department Of Homeland Security 

us rCB 

:Z90l Metro Dr. Su1t• 100 

Blooa1ngtoa, - 55.25 

ATTENTION: 
The Depar1Jnent office at the above addnlss must~ response within 10 
calendar dap from the dBie of service of lhls Notice of Intent (13 calendar days If service Is 
bymaU). 

Form 1-851 (Rev. 08/01/07) 



Final Administrative Removal Order 

In removal proc:eecllngs under section 238(b) of the lnunlgratlon and Nationality Act 

- Bveat BoY 
PDf _ 

File Number 
Date 

Address: xc:. 1 uaano~~ .UID ...,., 2!J01 ano IIUVII, IIVJ:ft 1oo -.-.Ciiil .. 1llrniiD nua s5u5 

Telephone: (952} &53-2550 

ORDER 

--------

Based upon the aHegaUons set forth in the Notice of Intent to Issue a Anal Administrative Removal Order and 
evidence contained iri the administrative record, I, the undersigned Deciding Officer of the Department of 
Homeland Security, make the following findings of fact and conclusions of law. I find that you are not a citizen or 
national of the lJnited States and that you are not lawfully admitted tot- pennanent residence. I further find that 
you have a final Conviction for an aggravated felony as delflned in section 101 (a)(43){ F ) of the Immigration and 
Nationality Act (Act) as amended, 8 U.S.C. 1101(a)(43){ F ), and are ineligible for any relief from removal that the 
Secretary of Homeland Security, may grant In an exercise of disaetion. I further find lhat the administrative 
record established by clear, convincing, and unequivocal evidence that you are deportable as an alien convicted 
of an aggravated felony pursuant to section 237(a)(2)(A){III) of the Act. 8 U.S.C. 1227(a)(2)(A)(llj). By the power 
and aulhority vested In the Secretary of Homeland Security, and in me as the Secretary's delegate under the laws 
of the United States, I find you deportable as d1arged and order that you be removed from the United States to: 

or to any alternate country presaibed in section 241 of the AJ;t, 

JBPPRBY PXBLD 

' (tlliiitldd&L&Uij 

Certificate of Service 

I served this FINAl ADMINISTRATIVE REMOVAL ORDER upon the above named individual. 

• BLOOKilfGTOW, 1111 Dr PBRSOII' 

JIM CBBO!fG 
J:lllllligratioa. Enforcement Agent 

Fonn I-851A (Rev. 08101/07) 
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U.S. Departlnm~t of Homeland Seturity 

Name: .. 

,-. 
I • • . .-

,_ . 

Notice of Intent/Decision to Reinstate Prior Order 

J'IH t 

FileNo .• 
Evet No: Date:--

In accordance with section 24l(i)(S)oflbe Immigntion and Nationality Act (Act) and 8 CFR241:8, you are hm:by notified that the . 

S~ of Homeland Security intends to ~instate tbe order of Removal -~tu-~ a_gainst you. This intent 
~/....m.u.traovol) -

is based on the following determinations: 

1. Vnu are an alien subjec:t to a prior order of deportation I exclusion I removal entered oa ~~····I!I~Lat 
a (D:u<) 

• (l.OCIIIICIII] 

. 2. You have been identified as an alien who: 

il ~removed on • ~ pUJSUaDt tO ~ order of dePortation I exclusion I removal 

D departed volunasrily on---------pursuant to an ordet of deportation I exclusion I removal co or 
(Dile) 

~the date on which such order took eff'ect (i.e., who self-deported). 

3. You illeplly reeoteml the thrl1ed States on or about ---~1::-::1~--- at or ri~ar _1lltll:aowD. _______ _ ___ _ 
(DID) (Lacalioa) 

. . 
.Ia accordance with Section 241 (•XS) of the Act. you are rmnovable as .an alien wha has illegally reentered the United Swes after 
having been previowly removed or departed voluntarily while undr::r an order of exclusion. dc:p'ortalioo or. removal and are therefore 
subject to removal by ~ent of the prior order. You may contest this detcrminalion by making a written or oral statc:mc:nt to 

·an immigratioli ciffic.Cr •. Yau do Dot have a right to a hearing before an·U:naif&ratioo judge. · . . 
TMjDl!IS tltaJformed lltt basil oftlri.J deiumination, arullhe.ujstma!'of a rjght to 't1lllb a wrilten or oml'.rtalemmt contesting thi.J 
determination. were c:ornnuuricaled to tlrt a#l!.fl ill the -~ tE~p 1.1$ It ''Z language. . · . . . . . 111". , --;-:-· . . . 

1WlL TDOIONS .......____ . L~ . 
{Piilulcrl)pell-uf~ • .• . ~ . •. (Si~ofolliczr~ 

.Deportation O!~ce~ 

Acknowledgment and R.esponse 

Decision, Order, and Officer's <;ertifi~tion 

Having reviewed all available evidence. the administrative fiie aad any ~ents made or submitted in rebuttal, l ha~e determined 
that the above-.named alien is subject to removal through reinstatc:ment of the prior order. · orc:Iance with sectioo 241 (aXS) ·of 
theAct. · · 

(SipiiiUr chulllorb•xl·dcciclieJ Mlicial) 

6DDO 

(Till•) 



May 6, 2012 

National Record Center (NRC) 
FOIA/PA Office 
P. 0. Box 648010 
Lee's Summit, MO 64064-8010 

RE: CLIENT NAME, A-NUMBER 

FREEDOM OF INFORMATION ACT REQUEST: 
"NOTICE TO APPEAR" THIRD PROCESSING TRACK; PLEASE EXPEDITE 

Dear FOIA Officer: 

This is a request pursuant to the Freedom oflnformation Act ("FOIA"), 5 USC Section 552, et 
seq. I am writing to request all written materials pertaining to Mr. CLIENT's immigration file 
the special FOIA Processing Track for individuals appearing before an Immigration Judge. 
Enclosed please fmd completed Form G-639. Please also find enclosed a copy of Mr. CLIENT's 
Notice to Appear and a copy of his hearing notice for his April4, 2012 individual hearing. 

USCIS has established a third processing track, the "Notice to Appear" track, which will allow 
for accelerated access to the A-File for those individuals who have been served with a charging 
document and have been scheduled for a hearing before an immigration judge as a result. 

Thank you for your prompt attention to this request. 

Sincerely, 

/enclosures 

Heartland Alliance for Human Needs & Human Rights I National Immigrant Justice Center 
208 S. LaSalle Street, Suite 1818, Chicago, lllinois 606041 ph : 312-660-1370 I fax: 312-660-15051 www.immigrantjustice.org 

A8 



Department of Homeland Security 
U.S. Citizenship and Immigration Services 

OMB No. 1615-0102; Expires 01/31 /2015 

InstruCtions for Form G-639, Freedom 
of Information/Privacy Act Request 

Instructions 

NOTE: Read all instructions carefully before completing this form. Applicants making false statements are subject to criminal 
penalties (Pub. L. 93-579.99 Stat. [5 U.S.C. 552a(i)(3))). 

I no Not Use Form G-639: 

1. For status inquires, write to the USCIS office where the 
application was filed or call our National Customer Service 
Center at 1-800-375-5283. 

2. For consular notification of a visa petition approval. Use 
Form 1-824, Application for Action on an Approved 
Application or Petition, instead. 

3. To request the return of original documents. Use Form 
G-884, Request for Return of Original Documents. 

4. To request records of naturalization prior to September 27, 
1906. Write to the clerk of court where the naturalization 
occurred. 

5. To request information on USCIS manifest arrivals prior to 
December 1982. Write to the National Archives. 

6. To obtain proof of status (i.e., Social Security benefit, 
Selective Service requirement). 

I where Should I Submit My FOIAIPA Request? I 
Freedom of Information Act (FOIA) or Privacy Act (PA) 
requests must be submitted by mail, fax, or e-mail to the 
following: 

National Records Center (NRC) 
FOIAIP A Office 
P .O. Box 648010 
Lee's Summit, MO 64064-8010 
Fax: (816)350-5785 
Email: uscis.foia@uscis.dhs.gov 

NOTE: Do not submit your FOWPA request to your local 
USCIS office or Service Center. USCIS processes all FOIA/ 
PA requests at the NRC. 

All FOIA or PA requests must be in writing. Form G-639 is 
not required to make a FOIAIP A request. 

What Information Is Needed to 
Search for USCIS Records? 

Failure to provide complete and specific information as 
requested in Number 2 of the form may result in a delay in 
processing or USCIS' inability to locate the record(s) or 
information requested. You may access www.uscis.gov for a 
description ofDHSfUSCIS systems of records. 

I Verification of Identity 

Individuals requesting access to their own records must 
include with their request their full name, current address, date 
and place of birth (see Number 4). The request must be 
signed and the signature must either be notarized or submitted 
under penalty of perjury. If you are requesting access to the 
records of another individual and on behalfofthat individual, 
you must submit this same verification of identity statement 
from that individual (U.S. Department of Justice Form 361, 
Certification of Identity may also be used), together with 
appropriate consent authorization of the records subject. 

Verification of Identity of Parents, 
Guardians, Children, or Other Persons 

Parents or legal guardians must establish their own identity as 
parents or legal guardians and the identity of the child or other 
person being represented. 

!Authorization or Consent 

Other parties requesting non-public information about an 
individual under FOIA or PA must provide proof of the 
consent of that person on Form G-639 or by an authorizing 
letter, together with appropriate verification ofidentity ofthe 
record subject. 

Fonn G-639 Instructions (01129/12) N Page 1 



lean Your Request Be Expedited? 

To have your case processed ahead of other requests received 
previously, you must show a compelling need for your request 
to be expedited. 

lnow Do You Show a Compelling Need? 

A requester who seeks expedited processing must explain in 
detail the basis of the need and submit a separate statement 
that the facts stated are certified to be true and correct to the 
best of his or her knowledge and belief. The requester must 
establish that one of the following situations exists in order to 
receive expedited treatment of his or her FOIAIP A request: 

1. Circumstances in which the lack of expedited processing 
could reasonably be expected to pose an imminent threat to 
the life or physical safety of an individual; or 

2. An urgency to inform the public about an actual or alleged 
Federal Government activity, if made by a person primarily 
engaged in disseminating information. 

No fees are required until you are notified by USCIS during 
the processing of your request. 

Except for commercial requesters, the first l 00 pages of 
reproduction and the first two hours of search time will be 
provided without charge. Thereafter, for requests processed 
under the Privacy Act, there may be a fee of 10 cents per page 
for photocopy duplication. 

Other costs for searches and duplication will be charged at the 
actual direct cost. 

Fees will only be charged if the aggregate amount of fees for 
searches, copy, and/or review is more than $14. If the total 
anticipated fees amount to more than $250, or the same 
requester has failed to pay fees in the past, an advance deposit 
may be requested. 

NOTE: If fees for a prior request are outstanding, we will not 
honor future requests until all fees are paid. 

Fee waivers or reductions may be sought for a request that 
clearly will benefit the public and is not primarily in the 
personal or commercial interest ofthe requester. Such requests 
must include a justification. 

Payment of Fees 

Do not send money with this request. When USCIS instructs 
you to do so, submit the fees in the exact amount. 

Use the following guidelines when you prepare your check 
or money order for your Form G-639 fee: 

1. The check or money order must be drawn on a bank or 
other financial institution located in the United States and 
must be payable in U.S. currency; and 

2. Make the check or money order payable to U.S. 
Department of Homeland Security. 

NOTE: Spell out U.S. Department of Homeland Security; do 
not use the initials 11 USDHS 11 or 11DHS. 11 

When you provide a check as payment, you authorize USCIS 
to use information from your check to make a one-time 
electronic funds transfer (EFT) from your account or to 
process the payment as a check transaction. An EFT may debit 
your account as soon as the same day you make your payment 
and you will not receive your check back from your financial 

institution. 

A charge of $30 will be imposed if a check in payment of a 
fee is not honored by the bank on which it is drawn. Each 
remittance will be accepted subject to collection. 

!Routine Uses 

Information will be used to comply with requests for 
information under Title 5 U.S. Code 552 and 552a. 
Information provided to other agencies may be for referrals, 
consultations, and/or to answer subsequent inquiries 
concerning specific requests. 

Effect of Not Providing Requested Information 

Providing the information requested on this form is voluntary. 
However, failure to furnish the information may result in our 
inability to comply with a request. 

!General Information 

The Freedom oflnformation Act (5 U.S.C. 552) allows 
requesters to have access to Federal agency records, except 
those exempted by FOIA. 
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I Privacy Act Statement 

Authority to collect this information is contained in Title 5 
U.S. Code 552 and 552a. The purpose of the collection is to 
enable USCIS to locate applicable records and to respond to 
requests made under the Freedom oflnformation and Privacy 
Acts. 

Privacy Act of 1974 (5 U.S.C. 554a) 

With certain exceptions, the Privacy Act of 1974 permits 
persons (U.S. citizens or permanent resident aliens) to gain 
access to information pertaining to themselves in Federal 
agency records, to have a copy made of all or any part thereof, 
to correct or amend such records, and to permit individuals to 
make requests concerning what records pertaining to 
themselves are collected, maintained, used, or disseminated. 
The PA also prohibits disclosure of any person's records 
without his or her written consent, except under certain 
circumstances as prescribed by the Privacy Act. 

I USCIS Forms and Information 

You can get USCIS forms and immigration-related information 
on the USCIS Internet Web site at www.uscis.gov. You may 
order USCIS forms by calling our toll-free number at 
1-800-870-3676. You may also obtain forms and information 
by telephoning our National Customer Service Center at 
1-800-3 7 5-5283 

I Paperwork Reduction Act 

An agency may not conduct or sponsor information collection, 
and a person is not required to respond to a collection of 
information, unless Form G-639 displays a currently valid 
OMB control number. The public reporting burden for this 
collection of information is estimated at 15 minutes per 
response. This includes the time to review the instructions, as 
well as complete and submit your Form G-639. Send 
comments regarding this burden estimate or any other aspect 
ofthis collection of information, including suggestions for 
reducing this burden, to: U.S. Citizenship and Immigration 
Services, Regulatory Products Division, Office of the 
Executive Secretariat, 20 Massachusetts Avenue, N.W., 
Washington, DC 20529-2020; OMB No. 1615-0102. Do not 
mail your completed Form G-639 to this address. 

Form G-639 Instructions (01/29112) N Page 3 



Department of Homeland Security 
U.S. Citizenship and Immigration Services 

OMB No. 1615-0102; Expires 01/31/2015 

Form G-639, Freedom of 
Information/Privacy Act Request 

NOTE: Use of this form is optional. Any written format for a Freedom oflnformation or Privacy Act request is acceptable. 

START HERE- Type or print in black ink. Read instructions before completing this form. 

1. Type of Request (Check appropriate box. NOTE: If you are filing this request for records on behalf of another 
individual, please respond to Number I as it would apply to that individual.) 

D Freedom oflnformation Act (FOIA): I am not a U.S. citizen/Lawful Permanent Resident and I am requesting my own records. 

D Freedom oflnformation Act (FOIA): I am a U.S. citizen/Lawful Permanent Resident and I am requesting documents other than 
my own records. 

D Privacy Act (PA): I am a U.S. citizen/Lawful Permanent Resident and I am requesting my own records. 

D Amendment of Record (P A only): I am a U.S. citizen/Lawful Permanent Resident and I am requesting amendment of my own 
records. 

D Other: ------------------------------------------------------------------------------------
2. Description of Record(s) Requested: 

NOTE: While you are not required to respond to all items in Number 2, failure to provide complete and specific information as 
requested may result in a delay in processing or an inability to locate the record(s) or information requested. 

D Complete Alien File (A-File) 

D Other (please specify): 

Purpose: (Optional: You are not required to state the purpose of your request. However, doing so may assist USCIS in locating the 
record(s) needed to respond to your request) 

Family Name (Last Name) Given Name (First Name) Middle Name 

Other Names Used (if any) Name at time of entry into the U.S. I-94 Admission # 

Alien Registration Number (A#) Petition or Claim Receipt # Country of Birth Date of Birth (mmlddlyyyy) 

Names of other family members that may appear on requested record(s) (i.e., spouse, daughter, son): 

Family Member's Name: Given Name (First Name) Middle Name Family Name (Last Name) Relationship 

Father's Name: Given Name (First Name) Middle Name Family Name (Last Name) 

Mother's Name: Given Name (First Name) Middle Name Family Name (Last Name, including Maiden Name) 

Country of Origin (Place of DeparhJre) Port of Entry Into the U.S. Date of Entry (mmlddlyyyy) 

Manner of Entry (Air, Sea, Land) JMode ofTravel (Name of Carrier) 

l 
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3. Subject of Record Consent to Release Information (Must be signed by the subject ofrecord(s) requested.) 

By my signature, I consent to allow USCIS to release to the requester named in Number 5 (Check applicable box): 

0 All of my records 0 A portion of my records (.if a portion, specifY below what part, i.e., copy of application.) 

Print Name of Subject of Record 

Signature of Subject of Record Date (mmlddlyyyy) 

0 Deceased Subject- Proof of death must be attached (Obituary, Death Certificate, or other proof of death required) 

4. Verification of Identity (Required; Fill out all that apply.) 

Name of Subject of Record (First, Middle, Last) Daytime Telephone E-mail Address 

Address (Street Number and Name) Apt. Number 

City State Zip Code 

Date of Birth (mm/ddlyyyy) Place of Birth 

The Subject of Record must provide a signature under either a Notarized Affidavit ofldentity or a Sworn Declaration Under 
Penalty of Perjury: 

0 Notarized Affidavit ofldentity 

Signature of Subject ofRecord 

Subscribed and sworn to before me this day of -----
Signature ofNotary 

Date (mmlddlyyyy) 

Telephone No. 

My Commission Expires on -------------------- --------

0 Sworn Declaration Under Penalty of Perjury 

Executed outside the United States 

If executed outside the United States: "I declare (certifY, verifY, 
or state) under penalty of perjury under the laws of the United 
States of America that the foregoing is true and correct." 

Signature of Subject of Record 

5. Requester Information 

OR 

Executed in the United States 

If executed within the United States, its territories, possessions, 
or commonwealths: "I declare (certifY, verifY, or state) under 
penalty of perjury that the foregoing is true and correct." 

Signature of Subject ofRecord 

By my signature, I consent to pay all costs incurred for search, duplication and review of materials up to $25 (See instructions) 

Signature of Requester: 

Name of Requester (Fill out if different from the Subject of Record) Daytime Telephone E-mail Address 

Address (Street Number and Name) Apt. Number 

City State Zip Code 
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