



























































districts where the practice is to view the A-file at the U.S. Attorney’s Office, request to
see the actual A-file (as opposed to copies of select pages within the file) and then
order select pages through discovery.

o A defense attorney may want to submit a FOIA request to DHS when she is appointed
or retained, in the event that discovery is incomplete. Although FOIA requests may
take up to a year, they can be expedited if the defendant is currently in removal
proceedings. For a client simultaneously in removal and criminal proceedings,
defenders can file a so-called “Track Three FOIA,” to which DHS typically responds
within three weeks. See Appendix, Sample Track Three FOIA, infra at A8.

o Finally, the defender may submit a FOIA request to EOIR for the NTA, order of removal,
warrant of removal, warning, and prior removal dates or call the immigration court that
issued the removal order to request tapes and transcripts of the proceeding. In
addition, the defender can obtain basic information about any prior removal hearings
and BIA appeals by calling the general EOIR automated information phone system.

Tip = Immigration Court Hotline and Individual Court Contact Information:
So long as the defender has her client’s A-number, she can obtain basic information
about pending or prior proceedings by calling the toll-free automated EOIR
hotline at 1-800-898-7180. |n addition, a copy of the immigration court record as
well as tapes or transcripts of any prior hearings may be requested from the
immigration court that entered the removal order. Contact information for different
immigration courts is available at http:/www.justice.qov/eoir/sibpages/ICadr.htm.
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ili. COLLATERAL CHALLENGES TO PRIOR REMOVAL PROCEEDINGS
A. Overview of § 1326(d)

Section 1326(a) provides that a prior removal (called “deportation” or “exclusion” prior to 1996) is a
condition precedent to illegal reentry. But the government can rely on a prior removal as an element
of the offense only if the proceedings giving rise to the removal comported with principles of due
process. See, e.g., United States v. Roque-Espinoza, 338 F.3d 724, 727 (7th Cir. 2003). A
presumption of regularity attaches to the final order of removal. See United States v. Arevalo-
Tavares, 210 F.3d 1198, 1200 (10th Cir. 2000) (per curiam). But the Supreme Court has held that a
defendant may collaterally attack the prior removal upon which the illegal reentry is based by
establishing that the defendant was denied due process in the underlying removal proceedings.
See United States v. Mendoza-Lopez, 481 U.S. 828, 837 (1987) (ruling that “where a determination
made in an administrative proceeding is to play a critical role in the subsequent imposition of a
criminal sanction, there must be some meaningful review of the administrative proceeding”).

The defendants in Mendoza-Lopez were deported after a mass deportation hearing during which
they purportedly waived their rights to apply for an erstwhile form of immigration relief known as
suspension of deportation and to appeal. 481 U.S. at 840. After returning to the United States, they
were arrested and charged with a violation of 8 U.S.C. § 1326. /d. at 831. The court found that the
|J failed to adequately explain the defendants’ right to suspension of deportation or their right to
appeal. /d. at 840. The Supreme Court held that because the 1J “permitted waivers of the right to
appeal that were not the result of considered judgments by [defendants], and failed to advise
[defendants] properly of their eligibility to apply for suspension of deportation . . . the violation of
[defendants’] rights . . . amounted to a complete deprivation of judicial review.” Id. at 841. The
Court held that government could not rely on the prior deportation order as proof of the element
under § 1326 of prior deportation “{b]ecause [defendants] were deprived of their rights to appeal and
of any basis to appeal since the only relief for which they would have been eligible was not
adequately explained to them . ..." Id. at 841, 843. The Court required that the indictments be
dismissed. Id. at 843.

In response to the holding of Mendoza-Lopez, Congress amended 8 U.S.C. § 1326 to provide a
limited (and notably narrower than that set forth in Mendoza-Lopez) opportunity to collaterally
challenge a prior deportation in an illegal reentry prosecution. Section 1326(d) sets forth

three requirements for collaterally attacking a prior removal order:

In a criminal proceeding under this section, an alien may not challenge the validity
of the deportation order described in subsection (a)(1) of this section or subsection
(b) of this section unless the alien demonstrates that--

(1) the alien exhausted any administrative remedies that may have been
available to seek relief against the order;

(2) the deportation proceedings at which the order was issued improperly deprived
the alien of the opportunity for judicial review; and
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(3) the entry of the order was fundamentally unfair.
8 U.S.C. § 1326(d).

A collateral challenge may be effectuated by filing a motion to dismiss the indictment or at trial. The
defendant bears the burden of proving the three requirements set forth in § 1326(d) to sustain the
challenge. See, e.g., United States v. Martinez-Amaya, 67 F.3d 678, 681 (8th Cir. 1995). Even
when the government is unable to produce the tape or transcript of a removal hearing, the
presumption of regularity attaches, so the burden remains on the defendant and does not shift back
to the government to show that defendant was not deprived of a fundamental right during the
proceeding. See Arevalo-Tavares, 210 F.3d at 1200 (citing United States v. Solano-Ramos, 2000
WL 158952, at *1 (10th Cir. Feb. 15, 2000) (unpublished)). Several circuits have held that the
defendant must satisfy all three prongs to prevail in the collateral challenge. See United States v.
Torres, 383 F.3d 92, 98-99 (3d Cir. 2004); United States v. Wilson, 316 F.3d 506, 509 (4th Cir.
2003), abrogated on other grounds by Lopez v. Gonzales, 549 U.S. 47 (2008); United States v.
Zelaya, 293 F.3d 1294, 1297 (11th Cir. 2002); United States v. Fernandez-Antonia, 278 F.3d 150,
157 (2d Cir. 2002). If a defendant succeeds in meeting the requirements of § 1326(d), the
indictment against him must be dismissed. See Wong v. Ashcroft, 369 F. Supp. 2d 483, 487
(S.D.N.Y. 2005) (stating that “Section 1326(d)...contemplates a motion to dismiss the indictment,
and most § 1326(d) cases involve a motion to dismiss the indictment while the criminal case is
pending or on appeal from the grant or denial of such a motion”) (citing cases).

B. Exhaustion of Administrative Remedies

A defendant may meet the exhaustion requirement of § 1326(d) by showing that he filed a motion to
reopen, appealed the removal order to the Board of Immigration Appeals (“BIA”), and/or pursued all
other administrative remedies available to him. See, e.g., United States v. Arita-Campos, 607 F.3d
487, 491-92 (7th Cir. 2010); see also United States v. Perez, 330 F.3d 97, 100-01 (2d Cir. 2003)
(holding that an appeal of a motion to reopen removal proceedings satisfies the exhaustion
requirement for due process claims even where no appeal of the removal order was taken). In
general, failure to seek administrative remedies will result in a failure of the collateral challenge.
See id;, United States v. Hinojosa-Perez, 206 F.3d 832, 836 (9th Cir. 2000); but see United States v.
Arias-Ordonez, 597 F.3d 972 (9th Cir. 2010).

Tip ~ Waiver of Right to Appeal Must Comport with Due Process:
Waiver of the right to an administrative appeal must comport with due process. See United States
v. Sosa, 387 F.3d 131, 136 (2d Cir. 2004) (reasoning that because the Court in Mendoza-Lopez
held that collateral review was constitutionally required even though defendants in that case had not
exhausted administrative remedies, and because § 1326(d) was meant to codify the principle
announced in Mendoza-Lopez, failure to exhaust will bar collateral review “only where an alien’s
waiver of administrative review was knowing and intelligent); United States v. Ubaldo-Figueroa, 364
F.3d 1042, 1049-50 (Sth Cir. 2004) (holding that a noncitizen who is not advised of his right to
appeal cannot make a considered and intelligent waiver and thus is not subject to the exhaustion
requirement under § 1326(d)); United States v. Muro-Inclan, 249 F.3d 1180, 1183 (9th Cir. 2001).
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Ineffective assistance of counsel may be grounds for excusing the exhaustion requirement. See
United States v. Cerna, 603 F.3d 32, 42 (2d Cir. 2010); see also United States v. Boliero, 923 F.
Supp. 2d 319, 328-29 (D. Mass. 2013) (excusing failure to exhaust where defendant never received
notice of the removal order for purposes of filing a direct appeal and received ineffective assistance
of counsel in filing a motion to reopen).

At least in some circuits, an 1J’s failure to accurately advise the respondent of his eligibility for
discretionary relief also may excuse a waiver of appeal. See United States v. Copeland, 376 F.3d
61, 70 (2d. Cir. 2004); United States v. Leon-Paz, 340 F.3d 1003, 1005 (9th Cir. 2003) (holding that
IJ's erroneous determination that respondent’s offense was an aggravated felony barred him from
seeking relief from removal and invalidated his waiver of appeal).

And in cases where an |J ruled that a respondent was ineligible for relief from removal because of
controlling precedent at the time, but subsequent changes in the law invalidated that
determination, the waiver of appeal is excused. See United States v. Segundo, 2010 WL 4791280,
at *5 (S.D. Tex. Nov. 16, 2010) (finding that “{d]ue to both the futility of raising a challenge to his
classification as an aggravated felon with an immigration judge or the BIA and the invalid waiver of
rights to administrative review, the Court holds that [defendant] is excused from § 1326(d)’s
requirement of administrative exhaustion.

Tip - Swift Removal Before Window to Appeal Closes:
Rapid removal after entry of removal order prior to pursuit of administrative remedies may give rise
to due process concerns. See Chacon-Corral v. Weber, 259 F. Supp. 2d 1151, 1163 (D. Colo.
2003) (Noting due process concerns where the noncitizen “was deported fewer than 48 hours after
the order was issued in violation of his right to a 72-hour delay, ostensibly to allow him a final
opportunity to seek the advice of counsel and pursue administrative remedies”).

C. Deprivation of Opportunity for Judicial Review

Failure to show that a noncitizen was deprived of the opportunity to seek judicial review will result in
a failure of the collateral challenge. United States v. Santiago-Ochoa, 447 F.3d 1015, 1019 (7th Cir.
2006) (citing Roque-Espinoza, 338 F.3d at 729). The type of judicial review available to a
noncitizen depends on when the underlying removal order was issued. Prior to 2005, noncitizens
could seek habeas corpus review of removal orders. See, e.g., Ruiz-Martinez v. Mukasey, 516 F.3d
102, 116 (2d Cir. 2008) (citing Kolkevich v. Att'y Gen., 501 F.3d 323, 334 (3d Cir. 2007)); see also
INS v. St. Cyr, 533 U.S. 289 (2001). With the passage of the REAL ID Act in 2005, Congress
eliminated habeas review and provided that “a petition for review filed with the appropriate court of
appeals in accordance with this section shall be the sole and exclusive means for judicial review of
an order of removal entered or issued under any provision of this chapter. “ 8 U.S.C. § 1225(a)(5).
A petition for review (“PFR”) must be filed within thirty days of the final order of removal. 8 U.S.C. §
1252(b)(1).

Tip - “Realistic Availability” of Opportunity for Judicial Review:
Then-Judge Sotomayor stated for the Second Circuit that the opportunity for judicial review must be
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“realistically available.” United States v. Lopez, 445 F.3d 90, 96 (2d Cir. 2006 (quoting United
States v. Copeland, 376 F.3d 61, 68 (2d. Cir. 2004); accord United States v. Proa-Tovar, 975 F.2d
592, 594 (9th Cir. 1992) (en banc), superceded on other grounds by 975 F.2d 592 (9th Cir. 1992)
(en banc) (citing cases). For example, where “defects in the administrative proceeding otherwise
foreclosed judicial review,” such review may not be realistically available. /d. An IJ and/or BIA’s
affirmative misstatement that a noncitizen is not eligible for any relief from removal may “function[]
as a deterrent to seeking relief’ such that the noncitizen “was denied a realistic opportunity for
judicial review within the meaning of § 1326(d)(2).” Lopez, 445 F.3d at 99-100. An IJ's failure to
advise on apparent avenues for relief from removal similarly may be found to deprive immigrants of
' a meaningful opportunity for judicial review. See also United States v. Arrieta, 224 F.3d 1076, 1079
(9th Cir. 2000) (ruling that a noncitizen who was not made aware that he has a right to seek relief
from removal has no meaningful opportunity to appeal the fact that he was not advised of that right,
and thus was denied due process and a meaningful opportunity for judicial review) (citing United
States v. Arce-Hemandez, 163 F.3d 559, 563 (Sth Cir. 1998); United States v. Pallares-Galan, 359
F.3d 1088, 1098 (3th Cir. 2004); Ubaldo-Figueroa, 364 F.3d at 1050; United States v. Andrade-
Partida, 110 F. Supp. 2d 1260, 1271 (N.D. Cal. 2000} (finding that the IJ's failure to advise of §
212(c) relief deprived the noncitizen of judicial review).

Tip — Swift Removals and Failure to Seek Judicial Review:
The availability of judicial review “will still be deemed to have been denied where the interval
between entry of the final deportation order and the physical deportation is too brief to afford a
realistic possibility of filing” a petition before the federal courts. United States v. Copeland, 376 F.3d
61, 68 (2d Cir. 2004) (finding that defendant did not have a realistic possibility of seeking judicial
review where defendant was uncounselled and had little practical chance of finding a lawyer or of
learning about a complex form of relief from removal and filing a habeas petition pro se “{iJn the less
than one month period after entry of his final deportation order and his deportation”).

D. Fundamental Unfairness

The requirement that the removal order be fundamentally unfair often is the most important and may
inform the other two requirements. An underlying removal order is fundamentally unfair’ if (1) a due
process violation occurred in the underlying deportation proceeding and (2) the defendant suffered
prejudice as a result of the procedural error. See United States v. Garcia-Martinez, 228 F.3d 956,
960 (9th Cir. 2000).

1. Due Process

Noncitizens are entitied to due process in their removal proceedings. See Shaughnessy v.United
States ex rel. Mezei, 345 U.S. 206 (1953). Thus, the fundamental unfaimess inquiry must assess
the procedures used to remove an immigrant. See United States v. Hernandez-Rodriguez ,170 F.
Supp. 2d 700, 703-04 (N.D. Tex. 2001) (citing United States v. Lopez-Vasquez, 227 F.3d 476, 484
(5th Cir. 2000)). As explained in Section Il, supra at 9, the statute and regulations set forth a
number of substantive and procedural requirements of the removal process, violations of which may
cause a failure of due process. The following is a non-exhaustive list of some common types of due
process errors in removal hearings before an IJ and in all types of removal proceedings.
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. Lack of Notice of Hearing. Notice of hearing must be served personally if possible, or
else by regular mail to the immigrant or immigrant's attorney. 8 U.S.C. § 1229(a); 8
C.F.R. § 103.5(a)(c). A noncitizen who failed to appear for his hearing because he did
not receive notice may file a motion before the immigration court to rescind the order
and reopen removal proceedings at any time. 8 C.F.R. § 1003.23(b)(4)(ii); see also
Peralto-Cabrera v. Gonzales, 501 F.3d 837, 843 (7th Cir. 2007) (stating that ‘the issue
of whether an alien received notice of his deportation hearing implicates notions of due
process”) (citation omitted); Ba v. Holder , 561 F.3d 604, 606 (6th Cir. 2009) (reversing
and remanding denial of motion to reopen and rescind in absentia order based on
improper service); Llanos-Fernandez v. Mukasey, 535 F.3d 79, 83 (2d Cir. 2008) (per
curiam) (same). A defendant who failed to receive proper notice may collaterally attack
the in absentia order in an illegal reentry proceeding. See United States v. Sanchez-
Sanchez, 1998 WL 425451, at *1 (9th Cir. Jul. 20, 1998) (unpublished). Note, however,
that a defendant claiming that a prior in absentia order was entered without notice must
satisfy the administrative exhaustion requirement under § 1326(d)(2) by filing a motion
to rescind the order once he learns of the order. See United States v. Zelaya, 293 F.3d
1294, 1297 (11th Cir. 2002).

B Unable to Attend Hearing: A noncitizen prevented from attending her removal hearing
due to exceptional circumstances may file a motion to rescind an in absentia removal
order and reopen proceedings within 180 days of the order. 8 C.F.R. §
1003.23(b)(4)(ii). Several circuit court decisions have required the BIA to reopen
proceedings due to exceptional circumstances. See, e.g., Kaweesa v. Gonzales, 450
F.3d 62, 70 (1st Cir. 2006) (requiring the BIA to reopen proceedings when the petitioner
innocently mistook the date of her hearing); Lo v. Ashcroft, 341 F.3d 934, 939 (Sth Cir.
2003) (requiring reopening because of counsel's ineffective assistance); Barseghian v.
INS, 14 Fed. Appx. 8086, 807-09 (9th Cir. Jul. 2, 2001) (requiring reopening due to
petitioner’s innocent misunderstanding of hearing date); Nazarova v. INS, 171 F.3d
478, 485 (7th Cir. 1999) (requiring reopening when the petitioner's late arrival was
caused by her translator); Romero-Morales v. INS, 25 F.3d at 131 (vacating denial of
motion to reopen due to 1J's failure to examine the particulars of the case).

Tip - In Absentia Removal Orders:
*  Whenever you see that your client received an in absentia removal order, be sure
to explore whether she was properly served with a notice of hearing or was prevented
from attending due to exceptional circumstances.

*  To satisfy the exhaustion requirement, pair up with immigration attorney to file a
motion to rescind the in absentia order and reopen removal proceedings at any time in
cases where the individual never received notice of the hearing or within 180 days in
cases where the individual was unable to attend due to exceptional circumstances.
NIJC has successfully partnered with federal defenders to defeat illegal reentry cases
based on an improperly issued in absentia order. See “These Lives Matter:
Collaboration and Success in a Joint Federal Defender-Immigration Case,” available at
http://immigrantjustice.org/staff/blog/these-lives-matter-collaboration-and-success-joint-
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| federal-defender-immigration-case#.UlgoZSRQOZw.

. Lack of Interpretation or Translation. Courts have held that the “right of a person facing
deportation to participate meaningfully in the deportation proceedings by having them
competently translated into a language he or she can understand is fundamental.”
Hartooni v. INS, 21 F.3d 336, 340 (9th Cir. 1994) (citations omitted); see also United
States v. Leon-Leon, 35 F.3d 1428, 1431 (9th Cir. 1994) (holding that IJ's failure to
provide translation of crucial inquiries at the deportation hearing deprived noncitizen of
the reasonable opportunity to show why he should not be deported); Sterkaj v.
Gonzales, 439 F.3d 273, 279 (6th Cir. 2006); Marincas v. Lewis, 92 F.3d 195, 204 (3d
Cir.1996); Nazarova v. INS, 171 F.3d 478, 484 (7th Cir.1999); Augustin v. Sava, 735
F.2d 32, 37 (2d Cir.1984). An IJ's question to counsel in English, without translation,
regarding respondent’s desire to appeal may render the respondent’s waiver of appeal
invalid. See United States v. Ubaldo-Figueroa, 364 F.3d 1042, 1049 (noting that {ilt is
of no significance to the due process inquiry that Ubaldo-Figueroa’s counsel was asked
if he wanted to appeal Ubaldo-Figueroa’s removal order. The due process inquiry
focuses on whether Ubaldo-Figueroa personally made a ‘considered and intelligent’
waiver of his appeal”) (emphasis original) (citations omitted)).

® Denial of Right to Contact Consulate: Detained noncitizens in removal proceedings
have a right of consular access, i.e., a right to communicate with their consulate. See 8
C.F.R. § 236.1(e). The Ninth Circuit has held that a violation of this right “is a ground
for attacking the validity of the deportation if the violation prejudiced the defendant.”
United States v. Hernandez-Rojas, 617 F.2d 533, 535 (9th Cir. 1980).

. Failure to Advise of Right to Appeal. An IJ's failure to inform the noncitizen of his right
to appeal renders the proceeding constitutionally defective. See United States v.
Ubaldo-Figueroa, 364 F.3d 1042, 1049 n.8 (9th Cir. 2004); United States v. Espinoza-
Farlo, 34 F.3d 469, 471 (7th Cir. 1994); 8 U.S.C. § 1252(b)(2); 8 C.F.R. § 240.42.

Tip - Failure to Advise and Exemption from Exhaustion Requirement:
The Ninth Circuit has held that IJ failure to advise on eligibility for relief and of right to
appeal may exempt the defendant from the exhaustion requirement in § 1326(d)(1).
See United States v. Ubaldo-Figueroa, 364 F.3d 1042, 1049-50 (Sth Cir. 2004).

By the same token, a respondent’s waiver of appeal may be invalid if the 1J failed to
advise of eligibility for relief from removal or if it was based on an IJ’s erroneous
determination that the noncitizen is ineligible for relief from removal. See, e.g., United
States v. Arneta, 224 F.3d 1076, 1079 (9th Cir. 2000) (finding due process violation
where pro se noncitizen’s waiver of right to appeal deportation order was not
considered and intelligent because IJ failed to inform him of eligibility for relief from
removal).

o Mass Silent Waivers. An IJ conducting a group removal hearings must do more than
inform and explain substantive and procedural rights to respondents as a group;
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individual inquiry as to whether the respondents want to waive their rights is required.
See United States v. Zarate-Martinez, 133 F.3d 1193, 1197-98 (9th Cir. 1998) (holding
that waiver of right to appeal was insufficient where IJ asked respondents as a group
whether they understood that they had a right to appeal and then asked any respondent
who wished to “fight its [sic] case” to raise their hand) (citing United States v. Lopez-
Vasquez, 1 F.3d 751, 754-55 (9th Cir. 1993) (percuriam)); United States v. Ahumada-
Aguilar, 295 F.3d 943, 947 (9th Cir. 2002) (waiver of right to counsel during group
hearing invalid without individual inquiry) see also Chacon-Corral v. Weber, 259 F.
Supp. 2d 1151, 1161-63 (D. Colo. 2003); cf. Richardson v. United States, 558 F.3d 216,
220-21 (3d Cir. 2009) (distinguishing Lopez-Vasquez and finding waiver of right to
appeal valid where it was written, individually signed, and expressly acknowledged the
required understanding).'s

Tip ~ Waivers of Rights During Mass Hearings:
In some cases, |Js may preside over mass removal hearings. During mass hearings,
the IJ must explain noncitizens’ rights, ensure that each noncitizen understands his
rights, and ask each noncitizen individually whether he wants to waive his rights, e.g., to
appeal. See, e.g., United States v. Lopez-Vasquez, 1 F.3d 751, 755 (9th Cir. 1992)
(quoting Barker v. Wingo, 407 U.S. 514, 525 (1972); Chacon-Corral v. Weber, 259 F.
Supp. 2d 1151 (D. Col. 2003).

If you discover that your client's removal hearing was conducted en masse, check the
hearing tapes or transcripts to determine whether any waivers made were valid.

. Affirmative Misleading by Immigration Officials: “Collateral review is not limited to
procedural irregularities. For example, ‘there is a violation of due process when the
government affirmatively misleads an alien as to the relief available to him.” See
United States v. Guzman-Garfias, 2010 WL 5093938, at *4 (D. Ariz. Dec. 8, 2010)
(holding that providing “confusing” and “affirmatively misleading” forms to immigrants

1> At least one court has suggested that group hearings generally offend notions of due process:

My concerns with the process afforded Chacon—Corral with respect to his 1997 deportation run deeper
than any specific criticism of the manner in which answers were elicited or the use of a group proceeding
generally. My concern is with the virtual meaninglessness of the process itself. The appearance is not
unlike that of evacuating a building when a fire alarm is blaring. If the crowd heads in one direction and
the people are kept moving, the fact someone is calling out another direction or to remain in the building
likely means little to any individual group member. Achieving efficiency or expediency at the price of
comprehension is too high a price to pay; it is the triumph of form over substance.... Indeed, acceptance
of this herding procedure is entirely inconsistent with the importance our jurisprudence places on the illicit
and tacit pressure imposed on a single child when prayers are offered in a public classroom. Can five
years’ separation from an individual's family be less egregious? The answer must be no, unless due
process is considered less important than religious freedom.

Chacon-Corral, 259 F. Supp. 2d at 1162 and n.17.
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charged with document fraud deprived recipients of their due process rights) (quoting
Walters v. Reno, 145 F.3d 1032, 1043 (9th Cir. 1998)).

o Denial of Right to Counsel. Noncitizens do not have a Sixth Amendment right to
counsel, but they do have a right to counsel at their own expense under the Fifth
Amendment. See, e.g., Leslie v. Att’y Gen., 611 F.3d 171, 180 (3d Cir. 2010); Brown v.
Ashcroft, 360 F.3d 346, 352 n.5 (2d Cir. 2004); Baltazar-Alcazar v. INS, 386 F.3d 940,
944 (9th Cir. 2004). The agency has promulgated regulations to protect this
fundamental right. 8 C.F.R. § 1240.10(a) (providing that an IJ must advise respondents
of their right to counsel and “require the respondent to state then and there whether he
or she desires representation”); see Leslie, 611 F.3d at 180-82 (holding that the
regulation “was manifestly designed to protect an alien's fundamental statutory and
constitutional right to counsel at a removal hearing”). A denial of right to counsel
constitutes a regulatory violation that may make a removal proceeding fundamentally
unfair. See, id. at 181-82 (holding that “[t]he IJ's failure to apprise Leslie of the
availability of free legal services, as required under the regulations, renders invalid the
subsequently entered removal order, without regard to Leslie's ability to demonstrate
substantial prejudice); see also United States v. Ahumada-Auilar, 295 F.3d 943, 947-48
(9th Cir. 2002) (stating that silent waiver of counsel during group advisal at mass
hearing does not satisfy regulatory requirement that a respondent state whether he
wants counsel, and thus waiver is not knowing and valid); see also United States v.
Ramos, 623 F.3d 672, 683-84 (9th Cir. 2010) (holding that waiver of right to counsel not
knowing and voluntary but that defendant was not prejudiced by error); United States v.
Campos-Asencio, 822 F.2d 506, 510 (5th Cir. 1987) (recognizing that deprivation of
right to counsel may amount to a denial of due process and remanding to determine if
defendant was deprived of right).

Tip - Pro Se Respondents and Validity of Waivers:
More than half of noncitizens, and as many as 90% of detained noncitizens, appear pro
se in their removal proceedings. See “Outline of Study of Immigration Removal
Adjudication, Draft”, Administrative Conference of the United States, at 1, Apr. 22,
2011, available at http://www.acus.gov/sites/default/files/documents/Short-Outfine-
ACUS-Immigration-Adjudication-Project.pdf. Check to make sure that your client was
informed that he had a right to representation at no expense to the government, was
provided with a list of free immigration legal service providers in the area, and, if he
waived his right to counsel, that such waiver was valid. See 8 C.F.R. § 1240.10(1)-(3).

Tip - Stipulated Orders and Waiver of Rights:
The Ninth Circuit recently has criticized the stipulated removal process in terms of
validity of respondents’ waivers of rights. In United States v. Ramos, 623 F.3d 672 (9th
Cir. 2010), the court found that a respondent’s waiver of his right to counsel and to
appeal before signing a stipulated order was not made intelligently, knowingly, or
voluntarily when the immigration officer advising the respondent of his eligibility for relief
spoke only minimal Spanish. /d. at, 681-82. The courtin Ramos reasoned that
“navigating the labyrinth of our immigration laws” is difficult for pro se respondents even
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when their rights are explained to them by IJs, who are intimately familiar with
immigration laws, and that advisals by an immigration official lack the procedural
safeguards necessary to ensure valid waivers. /d.

Most recently, the court held that a waiver of rights in a stipulated order violated due
process when respondent alleged that he did not understand the stipulation and that the
immigration official provided incompetent translation and did not review the order with
him individually. United States v. Gomez, --- F.3d ---, 2013 WL 5508796, at *4 (9th Cir.
Oct. 7, 2013) (affirming district court's finding of due process violation but no prejudice).
The court in Gomez held that a stipulated order may comply with due process where the
immigration officer makes a written declaration of the circumstances surrounding the
alien’s waiver stating that avenues of relief were discussed and that a competently
translated and individualized explanation of the alien’s rights was provided. /d., at *8.

® Ineffective Assistance of Counsel: Some courts have held that ineffective assistance of
counsel in a removal proceeding violates due process where the proceeding was so
fundamentally unfair that the noncitizen was prevented from reasonably presenting his
case. See United States v. Cerna, 603 F.3d 32, 42 (2d Cir. 2010); Hernandez v. Reno
238 F.3d 50, 55 (1st Cir. 2001) (holding that “incompetence in some situations may
make the proceeding fundamentally unfair and give rise to a Fifth Amendment due
process objection”); Castaneda-Suarez v. INS, 993 F.2d 142, 144 (7th Cir. 1993)
(holding that “counsel at a deportation hearing may be so ineffective as to have
impinged upon the fundamental fairess of the hearing in violation of the fifth
amendment due process clause”); Magallanes-Damian v. INS, 783 F.2d 931, 933 (9th
Cir. 1986); but see Mai v. Gonzales, 473 F.3d 162, 165 (5th Cir. 2006 (questioning the
constitutional basis for an ineffective assistance of counsel claim in removal
proceedings); Obleshchenko v. Ashcroft, 392 F.3d 970,971-72 (8th Cir. 2004)
(reserving the issue but noting that there are “serious doubts” about whether ineffective
assistance of counsel affects Fifth Amendment rights); Stroe v. INS, 256 F.3d 498, 503-
04 (7th Cir. 2001) (holding that there is no due process right to effective assistance of
counsel in removal proceedings). In those circuits, a Strickland-type analysis applies.
See Cerna, 603 F.3d at 43 (holding that “{ijn order to establish fundamental
unfairness..., [the defendant] must establish ‘1) that competent counsel would have
acted otherwise, and 2) that he was prejudiced by his counsel's performance.”)
(quoting United States v. Perez, 330 F.3d 97, 101 (2d Cir. 2003)).

® Not Removable as Charged. Naturally, if a client was erroneously charged with and
found to be removable, then his removal order is not valid. See, e.g., United States v.
Camacho-Lopez, 450 F.3d 928, 930 (9th Cir. 2006) (holding that respondent was
deprived of meaningful opportunity for judicial review and “clearly suffered prejudice”
where 1J implicitly characterized respondent’s conviction as a crime of violence and
wrongly advised him that he was ineligible for discretionary relief).
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Tip - Checking Whether A Prior Offense Properly Was Found to be a Criminal
Ground of Removal:

Noncitizens occasionally are removed on the basis of a prior criminal offense that is not
in fact a removable offense. Scrutinize closely whether an alleged prior criminal
ground of removal actually was a removable offense. Always check the Notice to
Appear (Form 1-862) in the A-File to determine the grounds of the immigrant's alleged
removability and, in the case of a criminal ground, check to see if the alleged prior
offense in fact is a removable one (i.e., an aggravated felony, crime involving moral
turpitude (“CIMT"), or other removable offense). Check the relevant provision of the
INA and research federal and Board of Immigration Appeals case law at the time of the
removal proceeding (not at the time the prior offense was committed) to determine
whether the prior conviction was defined an aggravated felony or CIMT, or whether the
definition was being challenged in courts of appeal at time of removal proceeding.6

Note that the Taylor/ Shepard categorical / modified categorical analysis generally
applies to determining whether a prior offense is categorically an aggravated felony or
whether there is some argument that it is not. See Taylor v. United States, 495 U.S.
575 (1990); Shepard v. United States, 544 U.S. 13 (2004); see also Moncrieffe v.
Holder, 133 S. Ct. 1678 (2013) (affirming application of Taylor/Shepard approach in
removal proceedings). Examine what record evidence the |J considered in determining
whether a prior offense made your client removable in his removal hearing, and assess
whether the IJ properly applied the Taylor/Shepard approach.

Tip - Changing Definitions of Removability and the Exhaustion Requirement:
Immigration law is extremely fluid, and case law regarding what offenses constitute
aggravated felonies or CIMTs constantly is evolving. It is not uncommon for a noncitizen
to be removed for a prior offense, only to have the Supreme Court later hold that the
offense does not constitute a removable offense (see, e.g., Lopez v. Gonzales, 127 S.
Ct. 625 (2006) (clarifying that a state felony simple possession offense is not an
aggravated felony for immigration purposes)) or rule that the BIA applied the wrong
analysis for determining whether that type of offense is an aggravated felony (see, e.g.,

16 For example, under 8 U.S.C. § 1227(a)(2)(A)(i), a noncitizen who was lawfully admitted to the United
States is removable if he commits a felony CIMT within five years of admission. For many years, the Board
of Immigration Appeals (BIA) held that the date of admission, for purposes of starting the five-year clock, was
the date on which an individual adjusted status to lawful permanent resident rather than the date of their
original admission. In 2011, the BIA held in Matter of Alyazji, 24 1&N Dec. 397 (BIA 2011), that the date of
admission was the first lawful entry. For example, let’'s say Maria entered lawfully on a visa in 2002. She
then adjusted to LPR status in 2008. In 2010, she was convicted of shoplifting and received a one year
suspended sentence. Under Matter of Alyazji, she is not removable under § 1227(a)(2)(A)(i), because her
crime was eight years after her first lawful entry; her 2008 adjustment is irrelevant for purposes of
determining her removability under the provision. However, in NIJC's experience, ICE still frequently charges
noncitizens as being removable for having a felony CIMT within five years from the later date of admission, in
contravention of Matter of Alyazji. Although competent immigration counsel can successtully contest this
charge, many pro se respondents unfortunately are unable to do so.
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Moncrieffe v. Holder, 133 S. Ct. 1678 (2013)). If the noncitizen waived his right to
appeal at the time of the removal order, check to make sure that the waiver comported
with due process. See “Tip — Waiver of Right to Appeal Must Comport with Due
Process,” Section IIl.B, supra at 20. If the individual had counsel and the issue was
making its way to the Supreme Court at the time of his removal, an ineffective assistance
of counsel claim may be made out for a failure to appeal the issue.

Tip - IJ Errors on Grounds of Removability Especially Common
in the Mid- to Late-1990s:

Congress overhauled the Immigration and Nationality Act (INA) with the enactments of
AEDPA and IIRIRA in 1996, resulting in major change in immigration laws between
April 24, 1996, and April 1, 1997. During this time and in the months and years that
followed, procedural errors and misinterpretations of the law were rife. If your client’s
removal order was issued during this period of time, there is a good chance that an
error occurred at the hearing, and if you can show prejudice, too, you may be able to
collaterally challenge the underlying removal order.

o Failure to Advise of Eligibility for Relief: |J failure to inform the immigrant of eligibility for
relief from removal and failure to allow the immigrant to apply for such relief may
constitute a due process violation in some circuits. See United States v. Calderon, 391
F.3d 370 (2d Cir. 2004) (holding that failure to advise an eligible noncitizen of the
possibility of former INA § 212(c) relief invalidated waiver of appeal even though BIA
believed such relief was barred statutorily and the Supreme Court had not yet issued
decision on the issue); United States v. Ubaldo-Figueroa, 364 F.3d 1042, 1049-50 (9th
Cir. 2004) (same); Pallares-Galan, 359 F.3d 1088 (9th Cir. 2004) (ruling that
noncitizen’s waiver of appeal was not considered and intelligent when 1J failed to inform
noncitizen of eligibility for relief from removal because IJ mistakenly believed noncitizen
had been convicted of an aggravated felony); United States v. Zambrano-Reyes, 724
F.3d 761 (7th Cir. 2013) (suggesting, but not deciding, that the court may revisit
whether 1J failure to inform noncitizen of right to seek discretionary relief may violate
due process); see also 8 C.F.R. § 1240.11(a)(2) (“The immigration judge shall inform
the alien of his or her apparent eligibility to apply for any of the benefits enumerated in
this chapter and shall afford the alien an opportunity to make application during the
hearing”).

Tip - Denial of Opportunity to Seek Discretionary Relief:
A defendant making a due process challenge to a prior removal order must assert a liberty
interest to maintain the due process claim. The Supreme Court has held that asserting a
protected interest in a process itself, in the absence of any substantive interest, is not a
cognizable due process claim. Ohio Adult Parole Authority v. Woodard, 523 U.S. 272, 280,
n.2 (1998); Olim v. Wakinekona, 461 U.S. 238, 250 (1983).

Several circuit courts have interpreted this principle to mean that a noncitizen’s right to due
process does not extend to proceedings that provide only discretionary relief. See, e.g.,
Delgado v. Holder, 674 F.3d 759, 765 (7th Cir. 2012); Alvarez-Acosta v. United States Att’y
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Gen., 524 F.3d 1191, 1197 (11th Cir. 2008); Rivera v. Mukasey, 508 F.3d 1271, 1276 n.4 (Sth
Cir. 2007); Naeem v. Gonzales, 469 F.3d 33, 38-39 (1st Cir. 2007); Garcia-Mateo v. Keisler,
503 F.3d 698, 700 (8th Cir. 2007); Patel v. Gonzales, 470 F.3d 216, 220 (6th Cir. 2006)
(holding that “the failure to be granted discretionary relief...does not amount to a deprivation
of liberty interest”); Altamirano-Lopez v. Gonzales, 435 F.3d 547, 550-51 (5th Cir. 2006) (per
curiam); United States v. Torres, 383 F.3d 92, 104-05 (3d Cir. 2004) (ruling that noncitizens
do not have a due process interest in being considered for discretionary relief); Assaad v.
Ashcroft, 378 F.3d 471, 475-76 (5th Cir. 2004) (per curiam); Tovar-Landin v. Ashcroft, 361
F.3d 1164, 1167 (9th Cir. 2004) (‘[Alliens have no fundamental right to discretionary relief
from removal for purposes of due process and equal protection.... Because there is no
constitutionally protected liberty interest in the discretionary privilege of voluntary departure,
the due process claim fails.”); Smith v. Ashcroft, 295 F.3d 425, 430 (4th Cir. 2002); Aguilera v.
Kirkpatrick, 241 F.3d 1286, 1293 (10th Cir. 2001).

The Sixth Circuit has suggested, however, that when an immigrant has been denied a full and
fair hearing on his application for discretionary relief, the defendant may make out a due
process violation. See Abdillahi v. Holder, 690 F.3d 467, 472-73 (6th Cir. 2012). Similarly,
the Second and Ninth Circuits have held that procedural defects that prevent an immigrant
from having an opportunity to seek discretionary relief can be fundamentally unfair within the
meaning of Section 1326(d)(3). See United States v. Copeland, 376 F.3d 61, 71 (2d Cir.
2004); United States v. Perez, 330 F.3d 97, 104 (2d Cir. 2003); United States v. Ubaldo-
Figueroa, 364 F.3d 1042, 1050-51 (9th Cir. 2004). The court in Copeland stated that, “[a]n
error in a ruling by a lower tribunal is generally not deemed fundamental when a remedy was
available on appeal but no appeal was taken. However, a ruling by an IJ that misleads an
immigrant into believing that no relief exists falls into a different category because of the
special duties of an IJ to aliens.” Copeland, 376 F.3d at 71 (citations omitted). The court
reasoned that there is a “distinction between a right to seek relief and the right to that relief
itself, although often the concepts overlap as a practical matter.... The issue, therefore, is not
whether [a form of] relief is constitutionally mandated, but whether a denial of an established
right to be informed of the possibility of such relief can, if prejudicial, be a fundamental
procedural error. We believe that it can.” Id. at 72.

Some Common Forms of Discretionary Immigration Relief:

) Motion to reopen immigration proceedings. 8 U.S.C. § 1229a(c)(7)(C); see Hot v.
Att'y Gen., 373 Fed. Appx. 193, 196 (3d. Cir. Apr. 12, 2010) (per curiam) (holding
that petitioners “do not have a cognizable due process claim because there is no
liberty interest at stake in a motion to reopen immigration proceedings, a
discretionary form of relief) (citing Altamirano-Lopez v. Gonzales, 435 F.3d 547,
550-51 (5th Cir. 2006) (per curiam));

) Adjustment of status. 8 U.S.C. § 1255; see Jamieson v. Gonzales, 424 F.3d 765,
768 (8th Cir. 2005) (‘[a]ssuming, without deciding, that [the petitioner] has a general
right to effective counsel at a deportation hearing, [he] still does not have a right in
this specific case. Because [he] is seeking the discretionary relief of adjustment of

status, there is no constitutionally-protected liberty interest at stake”);

National Immigrant Justice Center
lllegal Reentry Practice Advisory for Federal Defenders

November 2013

30




Voluntary departure. 8 U.S.C. § 1229c; see Shtyllaku v. Gonzales, 252 Fed. Appx.
16 (6th Cir. Oct. 18, 2007) (“Because there is no constitutionally protected liberty
interest in the discretionary privilege of voluntary departure, the due process claim
fails.”) (quoting Tovar-Landin v. Ashcroft, 361 F.3d 1164, 1167 (9th Cir. 2004)); see
also Jupiter v. Ashcroft, 396 F.3d 487, 492 (1st Cir. 2005) (finding no property
interest for due process purposes in view of discretionary nature of voluntary
departure); Huicochea-Gomez v. INS, 237 F.3d 696, 700 (6th Cir. 2001) (finding no
liberty interest in failure to grant discretionary relief like voluntary departure);
Asylum. 8 U.S.C. § 1158 see Qiang Wang v. Att'y Gen., 395 Fed. Appx. 670, 672-
73 (11th Cir. Sep. 15, 2010) (per curiam) (holding that asylum is a form of
discretionary relief and that a failure to received discretionary relief does not
amount to a deprivation of a liberty interest, but stating that the Fifth Amendment
entitles aliens to due process of law in deportation proceedings and that “Congress
and the executive have created, at a minimum, a constitutionally protected right to
petition our government for asylum”) (internal quotations and citations omitted);
Gojcaj v. Gonzales, 175 Fed. Appx. 720, 726 (6th Cir. Apr. 14, 2008) (per curiam)
(holding no deprivation of liberty interest for failure to grant discretionary relief of full
hearing on petitioner's own asylum application, where petitioner was accorded full
due process as a derivative beneficiary under her mother’s asylum application).
Cancellation of removal. 8 U.S.C. § 1229b; see Lagunas-Salgado v. Holder, 584
F.3d 707, 712-13 (7th Cir. 2009) (holding that petitioner did not have requisite
liberty interest to succeed on due process claims “because the relief [he] sought -
cancellation of removal and a waiver of inadmissibility — was purely discretionary”);
Etchu-Njang v. Gonzales, 403 F.3d 577, 585 (8th Cir. 2005) (holding that
“[clanceliation of removal is...discretionary..., so even if petitioner’s first counsel
was deficient, [he] cannot state a claim for a violation of any due process rights”)
(citations omitted);

Suspension of deportation (efiminated by IIRIRA). See Neriv. Gonzales, 229 Fed.
Appx. 508, 508 (9th Cir. Apr. 24, 2007) (holding that because petitioner “has no
substantive due process right to discretionary relief from removal or deportation,”
defendant’s contention that lIRIRA’s elimination of suspension of deportation relief
violated his constitutional rights fails);

Former Section 212(c) relief. See United States v. Perez, 330 F.3d 97, 102, 104
(2d Cir. 2003) (noting discretionary nature of § 212(c) relief and holding that
petitioner “had shown that he had been deprived of effective assistance of counsel
(i.e., that a fundamental procedural error had occurred) and that prejudice had
resulted because he was eligible for § 212(c) relief and could have made a strong
showing in support of such relief. Accordingly, he has satisfied the ‘fundamental
unfairness’ requirement”); Smith v. Ashcroft, 295 F.3d 425, 429 (4th Cir. 2002)
(holding that petitioner could not advance a due process claim “because he has no
property or liberty interest in the ‘right’ to discretionary section 212(c) relief”);
Continuance of removal proceedings . 8 C.F.R. § 1003.29; see Alvarez-Acosta v.
Att'y Gen., 524 F.3d 1191, 1197 (11th Cir. 2008) (rejecting petitioner's argument
that he was deprived of due process when he was denied a continuance of his
removal proceedings so that he could pursue an adjustment of status, because
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both forms of relief are discretionary and “as such, he was deprived of no liberty
interest...and he presents no substantial constitutional claim”) (internal citations
omitted).

2. Prejudice

Although Mendoza-Lopez did not expressly require a prejudice showing to collaterally attack a prior
removal order on due process grounds, a number of courts have interpreted the decision as
“anticipat[ing]” a prejudice step “for determining whether a defendant can successfully prevent his
deportation from being used as a basis for a section 1326 conviction.” See United States v.
Espinoza-Farlo, 34 F.3d 469, 471 (7th Cir. 1994) (citing cases); see also United States v. Proa-
Tovar, 975 F.2d 592, 594 (9th Cir. 1992), superceded on other grounds by 975 F.2d 592 (9th Cir.
1992) (en banc) (citing cases).

° “Reasonable Likelihood” Standard in the 1st, 2d, 3d, 4th, 5th, 8th, and 10th Circuits:
The majority of circuits apply a “reasonable likelihood” standard to the prejudice
requirement. See United States v. Aguirre-Tello, 353 F.3d 1199, 1208 (10th Cir. 2004)
(agreeing with a majority of the circuits that “the standard to apply in a case like
[defendant’s] is whether there is a reasonable likelihood that [defendant would have
obtained relief from deportation” but for the due process errors complained of); United
States v. Copeland, 376 F.3d 61, 73 (2d Cir. 2004); United States v. Calderon-Pena,
339 F.3d 320, 324 (5th Cir. 2003), rehear’g en banc granted, 383 F.3d 254 (5th Cir.
2004) (same); United States v. Wilson, 316 F.3d 506, 511 (4th Cir. 2003), abrogated on
other grounds by Lopez v. Gonzales, 549 U.S. 47 (2006) (same); United States v.
Loaisiga, 104 F.3d 484, 487 (1st Cir. 1997) (same); United States v. Perez-Ponce, 62
F.3d 1120, 1122 (8th Cir. 1995) (same); United States v. Fellows, 50 Fed. Appx. 82, 85
(3d Cir. Oct. 29, 2002) (same).

@ “Plausible Ground” Standard in the 9th Circuit: To satisfy a showing of prejudice in the
Ninth Circuit, an “alien does not have to show that he actually would have been granted
relief. Instead, he must only show that he had a ‘plausible’ ground for relief from
deportation.” See Ubaldo-Figueroa, 364 F.3d at 1050 (quoting United States v. Arrieta,
224 F.3d 1076, 1079); Muro-Inclan, 249 F.3d at 1184. The court has not defined the
term “plausible,” but “this standard wouid seem to encompass borderline cases,
perhaps even where the equities are in equipoise. Stated differently, it seems fair to
interpret this standard as granting defendants in illegal entry cases the benefit of the
doubt, even if they have a borderline claim of prejudice, as long as they establish that
their deportation proceeding was procedurally deficient.” Wible, Brent S., The Strange
Afterlife of Section 212(c) Relief: Collateral Attacks on Deportation Orders in
Prosecutions for lllegal Reentry After St. Cyr, 19 GEO. IMMIGR. L.J. 455, 475 (Summer
2005).

Tip - No Prejudice If Not Eligible for Lawful Immigration Status:
Be sure to consult with an immigration lawyer to investigate whether, at the time the
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underlying removal order was issued, your client was a lawful permanent resident
(LPR), eligible to become an LPR, or eligible for some other type of lawful immigration
status (including acquired or derivative citizenship). If your client was not eligible for
any type of immigration status, it will be extremely difficult to establish that your client
was prejudiced by any defect in the removal process. See, e.g., United States v.
Espinoza-Farlo, 34 F.3d 469, 471-72 (holding that mentally retarded pro se immigrant
who was not properly advised of his right to appeal could not show prejudice because
he lacked status at the time of his hearing and was ineligible for any form of relief from
removal).
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Iv. SENTENCING

The statutory maximum for illegal reentry is two years, unless either of the following apply:

o If the defendant was removed after a conviction for commission of three or more
misdemeanors involving drugs, crimes against the person, or both, or a felony (other
than an aggravated felony), then the statutory maximum is 10 years, or, alternatively,

® If the defendant was removed after a conviction for commission of an aggravated
felony, the statutory maximum is 20 years.

See 8 U.S.C. § 1326(b).

The U.S. Sentencing Guidelines Section 2L1.2 provides disproportionate and excessive
enhancements. For example, while the base offense level is 8, the Guideline provides for a 16-level
enhancement for any defendant with a felony drug trafficking offense who was sentenced to more
than 13 months, or with a felony crime of violence, firearms, child pornography, national security,
trafficking, or alien smuggling offense. U.S.S.G. § 2L1.2(b)(1)(A). This provision yields sentences
that are roughly four years longer than they would be under the base offense level.

The government has the burden of proving by a preponderance of the evidence that the defendant’s
prior conviction qualifies for the sentencing enhancement. See United States v. Forrest, 611 F.3d
908, 913 (8th Cir. 2010). The Taylor/ Shepard analysis applies in determining whether a prior
offense subjects the defendant to a sentencing enhancement. See Taylor v. United States, 495
U.S. 575 (1990); Shepard v. United States, 544 U.S. 13 (2004). Defenders should obtain all prior
criminal records to make sure that the proper sentencing is applied per the Taylor/ Shepard
analysis.

For a detailed discussion of how the Guidelines apply in illegal reentry cases, including application
of the Taylor/ Shepard analysis to sentencing in illegal reentry cases, see Linker, J., “Defending
Immigration Cases,” at 13-22 (2012), available at
http://www.fd.org/pdf_lib/WS2012/Defending_Immigration_Cases.pdf.

National Immigrant Justice Center
lllegal Reentry Practice Advisory for Federal Defenders
November 2013 34



V. DEFEATING THE ILLEGAL REENTRY CHARGE BY MOVING TO
REOPEN PROCEEDINGS AND RESCIND THE UNDERLYING
REMOVAL ORDER IN IMMIGRATION COURT

Strict filing deadlines to reopening removal proceedings severely curtail noncitizens’ ability to
rescind prior removal orders, even when they have a strong claim that the prior order was faulty. A
motion to reopen generally is due 90 days after the removal order, a period that has already passed
in most reentry cases. However, to the extent that illegal reentry defendants can successfully file a
motion to reopen removal proceedings in immigration court, the district court must dismiss the
indictment against them as the predicate removal order element no longer can be established. This
section provides a brief overview of motion-to-reopen filing deadlines and the limited exceptions to
those deadlines.

If your client was ordered removed for the first time within the past 90 days and has grounds for
challenging the order, she may be able to file a motion to reopen in the immigration court that issued
the order.’” 8 C.F.R. § 1003.23. There are five exceptions to the strict filing deadline:

o A motion to reopen an in absentia removal order based on lack of notice of the hearing
may be filed at any time.

o A motion to reopen an in absentia removal order based on exceptional circumstances
may be filed within 180 days.

o The respondent may at any time request that the immigration judge reopen proceedings

sua sponte, which requires a showing of exceptional circumstances, such as that a
failure to reopen will work a gross miscarriage of justice.

o A noncitizen may argue that the 90-day deadline was equitably tolled.'8

® The respondent may file a joint stipulated motion to reopen at any time (i.e., a motion
that government counsel agrees to join). This is very rare.

If the motion is granted, the prior removal order will be rescinded (thus providing grounds for
dismissal of any pending illegal reentry charge for failure to establish the “previously ordered
removed” element) and the noncitizen will be entitled to a new hearing on the original charges (thus

17 Note that even if a noncitizen files a motion to reopen, she may be physically removed (unless it is a
motion to reopen an in absentia order based on no notice). If the case is reopened, she technically could
return from abroad to appear for a new removal hearing on the original charges. Practically speaking,
however, she may face insurmountable barriers in being permitted by DHS to reenter the United States to
attend the hearing.

18 Every circuit court that has considered the issue has held that the motion to reopen deadline is a statute of
limitations that can be equitably tolled. See Kuusk v. Holder, --- F.3d ----, 2013 WL 5630237, at *2 (4th Cir.
Oct. 16, 2013); Avila-Santoyo v. Att’y Gen., 713 F.3d 1357, 1363-64 (11th Cir. 2013) (per curiam);
Hernandez-Moran v. Gonzales, 408 F.3d 496, 499-500 (8th Cir. 2005); Borges v. Gonzales, 402 F.3d 398,
406 (3d Cir. 2005); Harchenko v. INS, 379 F.3d 405, 410 (6th Cir. 2004); Riley v. INS, 310 F.3d 1253, 1258
(10th Cir. 2002); Socop-Gonzales v. INS, 272 F.3d 1176, 1193 (9th Cir. 2001 (en banc); lavorski v. INS, 232
F.3d 124, 130 (2d Cir. 2000).
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providing an opportunity to seek relief from removal). 8 U.S.C. § 1229a(5), (6), (7). Note, however,
that once a removal order has been reinstated, 8 U.S.C. § 1231(a)(5) bars motions to reopen the
underlying order, as explained in detail in Section VI, infra at 38.

Tip - If Your Client’s Original Removal Order Was
Issued in the Past 90 Days:

If your client’s underlying removal order was issued within the past 90 days and
there are grounds to reopen the removal proceedings (e.g., a fundamentally unfair
underlying proceeding), advise your client to contact an immigration attorney
immediately to prepare a motion to reopen before the immigration court. Free
immigration legal service providers in and around immigration courts nationwide
are listed here: http://www.justice.gov/eoir/probono/states.htm

Tip - If Your Client’s Original Removal Order Was Issued In Absentia:
A noncitizen with a prior in absentia removal order that is challenged based on no-
notice may file a motion to reopen at any time if the challenge is based on lack of
notice or within 180 days if the challenge is based on exceptional circumstances.
See supra at 35. If the noncitizen did not receive notice of her removal hearing or
was unable to attend due to exceptional circumstances and was ordered removed
in absentia, contact an immigration attorney as soon as possible.

Tip - If Your Client Received Ineffective Assistance of Counsel in the
Underlying Removal Proceeding:

Ineffective assistance of counsel (“IAC”) may serve as a basis for equitable tolling
of the 90-day filing deadline of a motion to reopen where the noncitizen
establishes that she exercised due diligence. See, e.g., Mahmood v. Gonzales,
427 F.3d 248, 251-52 (3d Cir. 2005). Further, IAC may constitute an exceptional
circumstance that excuses a noncitizen’s failure to appear and allows filing of a
motion to reopen an in absentia removal order within 180 days. See Matter of
Grijalva-Barrera, 21 |&N Dec. 472, 473-74 (BIA 1996).

To establish an IAC claim, the noncitizen must satisfy the criteria set forth in
Matter of Lozada, 19 I&N Dec. 637, 693 (BIA 1988): “(1) submit an affidavit
establishing that she had an agreement with counsel to represent her and detailing
its terms; (2) present evidence that she has given notice to her counsel of the
ineffectiveness claim and an opportunity to respond to the ailegations, and include
any response she has received; and (3) if the attorney violated his ethical or legal
obligations, show that she has filed a complaint with the governing disciplinary
authorities or explain why she has not done so.” Satisfaction of these three
requirements is necessary to obtaining reopening based on IAC. See, e.g., Jiang
v. Holder, 639 F.3d 751, 755 (citing Matter of Lozada, 19 |. & N. Dec. at 639).

Take note of the following tip for timing considerations in filing a motion to reopen
based on IAC.
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Note - The Delicate Matter of Timing: When to Move to Rescind the Underlying
Removal Order and Reopen Proceedings In Relation to the lllegal Reentry Cases:
When to file a motion to rescind/reopen removal proceedings in relation to filing a motion to dismiss
the indictment in an illegal reentry case is a delicate and complex matter. On the one hand, if, after
a noncitizen has been indicted for illegal reentry, he files a motion to rescind/reopen before the
immigration court and the motion is granted, the federal indictment must be dismissed for failure to
satisfy the “previously removed” requirement, and it is not necessary even to make a collateral
challenge. For certain types of challenges - e.g., challenges to in absentia orders or challenges
based on ineffective assistance of counsel - it may be advisable to seek a continuance in the illegal
reentry case and work with an immigration attorney to file a motion to rescind/reopen in immigration
court.’® Cf. United States v. Meraz-Vargas, 35 F. Supp. 2d 1272 (D. Kan. 1998) (finding failure to
exhaust in collateral attack based in IAC because defendant did not first present IAC claim to BIA);
but see United States v. Johnson, 2000 WL 620324, at *8 n.11 (D. Conn. May 1, 2000) (holding
that “where the [ineffective assistance] claim did not ripen until after the administrative appeal, the
court has relaxed the exhaustion rule”) (citing Rabiu v. INS, 41 F.3d 879, 881-82 (2d Cir. 1994);
United States v. Dorsett, 308 F. Supp. 2d 537, 544 n.10 (D. Virgin Islands 2003) (stating that it
would be “absurd to find that Dorsett did not exhaust administrative remedies or pursue every
available [ ] avenue of judicial review by not filing an ineffective assistance claim with the BIA” when
record reflected that defendant only learned of lawyers’ errors after he was deported, reentered, and
arrested for illegal reentry and “properly and timely raised the ineffective assistance of his
immigration counsel at the first opportunity in this collateral attack”).

On the other hand, however, because of strict filing deadlines and procedural hurdles, establishing
jurisdiction for filing a motion to rescind/reopen can be exceedingly difficult if not impossible. For
this reason, a noncitizen may be best served by first collaterally challenging a faulty removal order
in the illegal reentry case, and then arguing before the immigration court (and on appeal as
necessary) that the removal order should not be reinstated because it was found by a federal judge
to be faulty. (See “Tip -- Administrative Advocacy to Avoid Reinstatement Based on Successful
Collateral Attack in District Court,” infra at 42). In any event, NIJC advises close collaboration
between defenders and immigration attorneys to develop a two-pronged strategy in the criminal and
immigration cases to ensure legal protection for our mutual clients.

19 These types of cases are rare. However, NIJC has successfully worked with defenders to rescind old
removal orders, allowing the defenders to dismiss an illegal reentry indictment, in several cases. For one
example, see “These Lives Matter: Collaboration and Success in a Joint Federal Defender-Immigration
Case,” available at htlp:/immigrantjustice.ora/staff/blog/these-lives-matter-collaboration-and-success-joint-
federal-defender-immigration-case#.UlgoZSRQ0Zw.

National Immigrant Justice Center
lllegal Reentry Practice Advisory for Federal Defenders
November 2013 37




VI YOU'VE BEATEN THE § 1326 CHARGE, BUT HOW TO KEEP
YOUR CLIENT FROM BEING REMOVED ANYWAY?
THE TROUBLING PROBLEM OF
REINSTATEMENT OF REMOVAL

For many noncitizens, even getting an illegal reentry indictment dismissed doesn’t necessarily mean
victory. Noncitizens who have a prior order of removal entered against them are subject to
automatic reinstatement of that removal order, even though it may have been found to be faulty by a
federal judge upon collateral review.20

Challenging the reinstatement of a faulty prior order, even for an experienced attorney, is perhaps
not unlike disentangling the Gordian knot. And, because the reinstatement process typically begins
during a § 1326 prosecution and moves very quickly, it is often too late for an immigration attorney
to contest the reinstatement once the illegal reentry case has resolved and the immigrant is facing
imminent removal. Therefore, federal defense attomeys often are in a good position to advise
noncitizens on the reinstatement process and potential avenues for timely challenge.

A. Reinstatement of Removal

The INA provides that a non-citizen who reenters the United States without permission after
previously being removed is subject to reinstatement of the original order, such that she is
automatically removed again under the original order.2" 8 U.S.C. § 1231(a)(5). The reinstatement
order is issued by a DHS immigration officer without a hearing before an immigration judge, and is
not subject to being reopened or reviewed by the immigration court or federal courts. /d. Certain
procedural requirements adhere: the prior order can only be reinstated if the immigration officer (1)
obtains the prior order; (2) confirms that the individual is the same person who was previously
removed; (3) confirms that the individual unlawfully reentered; and (4) provides written notice of the
reinstatement to allow the individual an opportunity to respond. 8 C.F.R. § 241.8(a), (b).

After DHS determines that a noncitizen is subject to reinstatement, an immigration officer will
complete the top portion of the Form 1-871, the Notice of Intent to Reinstate, which includes the
factual allegations against the noncitizen. The form states that the noncitizen does not have a right

2 Note that clients who were issued pre-1996 orders of deportation or exclusion also are subject to
reinstatement of those old orders if they have reentered without permission since that time.

21 |Individuals applying for adjustment of status who are covered by certain class action lawsuits, as well as
certain Nicaraguans, Cubans, Salvadorans, Guatemalans, and Eastern Europeans eligible for a form of relief
called NACARA, and Haitian applicants for adjustment of status under the Haitian Refugee Immigration
Fairness Act of 1998 (HRIFA) are exempt from being subject to a reinstatement order. See Legal
Immigration Family Equity Act (LIFE Act), §§ 1104(g), 1505(a)(1), 1505(c), 1505(b)(1). In addition,
individuals who applied for relief or took steps toward adjustment of status prior to 1997 may not be subject to
reinstatement. See Arevalo v. Ashcroft, 344 F.3d 1, 15 (1st Cir. 2003); Faiz-Mohammed v. Ashcroft, 395
F.3d 799, 810 (7th Cir. 2005); Sermiento-Cisneros v. Ashcroft, 381 F.3d 1277, 1284-85 (11th Cir. 2004);
Valdez-Sachez v. Gonzales, 485 F.3d 1084, 1089-90 (10th Cir. 2007); Duran Gonzales v. DHS, 508 F.3d
1227, 1242 n.14 (8th Cur, 2007).
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to a hearing before an IJ but can contest the factual allegations in an oral or written statement to the
officer. 8 C.F.R. § 241.8(a)(3). The noncitizen will be asked to sign the notice. If no statement is
made or the officer determines that any statement made does not warrant reconsideration of the
notice, the officer will complete the bottom portion of the Form 1-871 entitled “Decision, Order and
Officer's Certification,” which is the actual reinstatement order. The date of completion of the Form
[-871 is the effective date of the reinstatement.

Many individuals are issued a notice of intent to reinstate the prior removal order before being
charged under § 1326, and dismissal of the indictment does not automatically vacate the removal
order. An individual who has been issued a notice of intent to reinstate the prior removal order is
likely to be transferred to ICE custody and summarily removed upon resolution of the § 1326 case,
even if his underlying removal order was successfully collaterally attacked, unless he can challenge
the reinstatement order.

Note - A Prior Reinstatement Order Cannot Be Used as the
Basis for an lllegal Reentry Offense:

Only a prior removal order satisfies the “previously removed” element of the illegal reentry offense.
Prior reinstatements of an underlying removal order do not satisfy this element. So, hypothetically,
let's say your client was ordered removed in 2008 and reentered without permission three times.
Each time she received a reinstatement order and removed. She enters a fourth time and is
charged with illegal reentry. Her defense attorney succeeds in a collateral attack of the 2008
underlying removal order. The government cannot now rely on the three subsequent
reinstatements of that order to establish the “previously removed” element of the § 1326 offense.
The case must be dismissed.

B. Challenges to the Reinstatement Order
There are a handful of ways to challenge a reinstatement order in the reinstatement proceeding
itself:

@ Fear of Persecution or Torture: The regulations provide that a respondent who has a
fear of persecution or torture in her home country but who is subject to a reinstatement
order may seek withholding of removal or relief under the Convention Against Torture
(but not asylum). 8 C.F.R. §§ 241.8(a), (e); 208.31. To seek withholding during the
reinstatement process, the person must request a “reasonable fear interview.” She
then will be interviewed by an asylum officer. If the officer determines that she has a
reasonable fear of persecution or torture, she will be placed in removal proceedings to
seek withholding or CAT before an |J, instead of being automatically reinstated and
removed. If the officer determines that she does not have a reasonable fear, the
noncitizen may ask an IJ to review that determination. Should the IJ affirm the asylum
officer's decision, the noncitizen will be subject to reinstatement. The IJ's decision is
not appealable. Should the lJ find that the noncitizen has a reasonable fear, the
noncitizen will be placed in removal proceedings, where she can apply for withholding
or CAT.
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Tip ~ Advising a Client Who Fears Persecution to
Request a Reasonable Fear Interview:

If you believe that your client fears persecution or torture in her home country, advise
her to request a reasonable fear interview from DHS as soon as possible to avoid
reinstatement of her prior removal order. The Form I-871 has a check-box for
individuals who fear return to their home country. Marking the check-box triggers the
reasonable fear interview. Advise your client to mark this check-box and contact an
immigration attorney to discuss his protection-based claim.

o Citizenship Claim: An individual subject to reinstatement who claims that he has
derived or acquired U.S. citizenship may be able to seek federal court review. See
Batista v. Ashcroft, 270 F.3d 8, 12 (1st Cir. 2001).

o Mistaken Identity and Other Elements-Based Defenses to Reinstatement: Regulations
require DHS to prove that the individual allegedly subject to reinstatement is the same
individual who was previously ordered removed. 8 C.F.R. § 241.8(a), (b). A noncitizen
who can show that he is not the same person as identified in the underlying removal
order (i.e., same name but different person) is not subject to reinstatement. Similarly, if
the individual can argue that he was not subject to a prior removal order, he may be
able to challenge the reinstatement. See, e.g., Morales-Izquierdo v. Gonzales, 486
F.3d 484, 495-96 (9th Cir. 2007) (en banc).

Tip - Advising a Client Who Has Grounds to Challenge the Reinstatement:
Time is of the essence since removal in the reinstatement context happens rapidly and
the window to challenge the reinstatement window is quite short. Tell your client to be
on the lookout for the “Notice of Intent to Reinstate” and to tell you as soon as he
receives it from a DHS officer. If your client has a citizenship claim, alleges mistaken
identity, has a visa immediately available, or has a fear of return, advise him to tell a
DHS officer and to contact an immigration attorney immediately.

C. Federal Court Review in the Reinstatement Context

Federal courts have jurisdiction to consider petitions for review of reinstatement orders. 8 U.S.C. §
1252(b)(1). A noncitizen has 30 days from the date of completion of the reinstatement order to file a
petition for review before the federal courts. /d. If he has not yet been physically removed, he can
file a stay of removal with the petition for review. Review is limited to a factual assessment of the
elements of reinstatement: (1) alienage, (2) prior removal, and (3) illegal reentry. See, e.g.,
Morales-Izquierdo, 486 F.3d at 495-96.

To date, most courts have held that various provisions of the INA bar review of the removal order
upon which a reinstatement is based. Section 1231(a)(5) of Title 8 of the U.S. Code provides that:

If the Attorney General finds that an alien has reentered the United States illegally
after having been removed or having departed voluntarily, under an order of
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removal, the prior order of removal is reinstated from its original date and is not
subject to being reopened or reviewed, the alien is not eligible and may not apply
for any relief under this chapter, and the alien shall be removed under the prior
order at any time after the reentry.

8 U.S.C. § 1231(a)(5). Those courts that have considered the issue have held that appeal of a
reinstatement order cannot be used to challenge the underlying removal order, since § 1231(a)(5)
bars the reopening of a reinstated removal order. See Cordova-Soto v. Holder, --- F.3d ----, 2013
WL 5614307,at *4 (7th Cir. Oct. 15, 2013) (interpreting § 1231(a)(5) to permanently bar petitioner
from reopening underlying stipulated removal order after it had been reinstated despite allegations
of due process errors during stipulation and eligibility for relief from removal at time of proceeding);
Zambrano-Reyes v. Holder, 725 F.3d 744, 751-52 (7th Cir. 2013) (holding that BIA properly denied
motion to reopen reinstated removal proceedings based on intervening Supreme Court authority
making movant eligible for 212(c) relief because of (1) regulatory bar to 212(c) relief for nonicitzens
who returned unlawfully after prior deportation under 8 C.F.R. § 1003.44(k)(2) and (2) statutory bar
to reopening removal proceedings after reinstatement under § 1231(a)(5)); but see Garcia de
Rincon v. DHS, 539 F.3d 1133, 1138 (9th Cir. 2008) (holding that § 1231(a)(5) bars relitigation on
the merits of a reinstated removal order except where constitutional claims or questions of law arise
and ‘the petitioner can demonstrate a gross miscarriage of justice in the [original removal]
proceedings”) (internal quotation marks omitted). Further, the Third and Tenth Circuits recently held
that the 30-day window for filing a petition for review of a removal order does not recommence upon
reinstatement of removal order. See Verde-Rodriguez v. Att'y Gen., - F.3d ----, 2013 WL 4105633,
at *3 (3d Cir. Aug. 15, 2013); Cordova-Soto v. Holder, 659 F.3d 1029 (10th Cir. 2011).

These jurisdictional bars to reviewing the underlying removal order in the reinstatement context are
particularly troubling in cases where a district judge has dismissed an illegal reentry indictment
based on a finding that the underlying removal order was infirm. Nevertheless, the trend in cases
examining the issue suggests that the only avenues for challenging reinstated removal orders are
(1) timely motions to reopen and (2) advocacy with DHS. Given that most illegal reentry defendants
are likely to be outside the narrow motion-to-reopen deadlines, advocacy may be the last best
resort. A recent Ninth Circuit case may give more force to such advocacy. In Villa-Anguiano v.
Holder, the court suggested that DHS must apply stricter scrutiny in the reinstatement process in
cases where a noncitizen successfully collaterally challenged a prior removal order in a § 1326
case. 727 F.3d 873 (9th Cir. 2013). The petitioner in that case had successfully challenged a
charge of illegal reentry: upon collateral review of the prior removal proceeding, the district judge
found that his right to counsel had been violated and that he had been prejudiced by the violation
because he would have been eligible for § 212(c) relief from removal. Id. at 876. One day after the
district court dismissed the indictment, DHS reinstated the individual’s prior removal order and
physically removed him. /d. at 877. A petition for review of the reinstatement followed. /d. The
Ninth Circuit ruled that:

when, as a result of such scrutiny, a district court finds constitutional infirmities in
the prior removal proceedings that invalidate the prior removal for purposes of
criminal prosecution, the agency cannot simply rely on a pre-prosecution
determination to reinstate the prior removal order. Instead the agency must—as it
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may well ordinarily do—(1) provide the alien with an opportunity after the criminal
prosecution is dismissed to make a written or oral statement addressing the
expedited reinstatement determination in light of the facts found and the legal
conclusions reached in the course of the criminal case; and (2) independently
reassess whether to rely on the order issued in the prior proceedings as the basis
for deportation or instead to instigate full removal proceedings.

Id. at 880 (emphasis original).

Tip - Administrative Advocacy to Avoid Reinstatement Based on Successful Collateral
Attack in District Court:

As Villa-Anguiano suggests, the best avenue for avoiding removal for a client with strong grounds
for attacking a prior removal order but who is barred from filing a motion to reopen in immigration
court may be to proceed first with the collateral attack in the illegal reentry case. Advise your client
not to sign a notice of intent to reinstate while the illegal reentry challenge is pending. Then, if the
attack is successful and the district court dismisses the indictment, advise your client to contest the
reinstated order, and contact an immigration attoney right away to contemplate rigorous
administrative advocacy, including urging DHS to independently reassess the reinstatement order.
Villa-Anguiano, 727 F.3d at 880.

VIL. Conclusion

The steep increase in the number of illegal reentry prosecutions, severe consequences for those
charged with illegal reentry (in terms of criminal and immigration penalties), and constantly evolving
immigration case law, make illegal reentry defense one of the most complex, interesting, and
challenging areas of criminal law. This practice advisory — written from the perspective of an
immigration law practitioner — is meant to serve as a guide for defenders seeking to issue-spot
possible defenses to illegal reentry charges and to advise their clients on immigration consequences
of the such charges. For the latest legal developments, litigation support on illegal reentry cases, or
to discuss this advisory, contact NIJC’s Defenders Initiative at (312) 660-1610 or

defenders @heartlandalliance.org.
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U.S. Department of Homeland Secarity Notice to Appear

In removal proceedings under section 240 of the Immigration and Nationality Act:

Subject ID 1! FIN #: File No: MG
pos: &F Event No:
In the Matter of:
Respondent: currently residing at:
IN DHS ICE CUSTODY 101 WEST COPGRESS PARKWRY , CHICAGO ILLIMOIZ 60605 (312) 347-2400
(Number, street, city and ZIP code) (Area code and phone number)

[J 1. Youarean arriving alien.
[BX] 2. You are en alien present in the United States who has not been admitted or paroled.

[0 3. You have been admitted to the United States, but are removable for the reasons stated below.

The Departinent of Homeland Security alleges that you:
1, You are not a citizen or national of the United States;

2. You are a native of SIS and a citizen ofNERE
3. You were admitted to the United States at SIS on or about (D

2009 as a LAWFUL PERMANENT RESIDENT);
4. You were, on , convicted in thoS NN Ccourt at
for the offense of MAKING A MATERIAL FALSE STATEMENT, commited on or about
in violation of 18 U.8.C. 1001(a) (2)
5. For that offense, a sentence of onae year or longer may be imposed.
6. You were santenced to a total term of

On the basis of the foregoing, it is charged that you are subject to removal from the United States pursuant to the following

provision(s) of law:
See Continuation Page Made a Part Hereof

[ This notice is being lssued after an asylum officer has found that the respondent has demonstrated & credible fear of persecution

or torture.
[ Section 235(b)(1) order was vacated pursuant to: [_J8CFR 208.30(£)(2) CI8CFR 235.3(b)(5)iv)

YOU ARE ORDERED to appear before an immigration judge of the United States Department of Justice at:
OFFICE OF THE IMMIGRATION JUDGE 525 W. Van Buren Bt. Chicago ILLINOIS US 60607

(Complete Address of Immigration Court, tncluding Room Number, {f any)
on & date to be set g4 & time o be mst g4y why you should not be removed from the United States based on the

(Date) (Tims)
siiagals) net oeibviovs. T e, BUPERVISORY DEPORTATION OFFICER
(Signature and Tile of lssuing Officer)
Date; SRS ST
(City and State)

See reverse for important information
RIS fone Form 1-962 (Rev. 08/01/07)
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Notice to Respondent

Warning: Any statement yon make may be used against you in remoyal proceedings. O RS S =

Allen Registration: This copy of the Notice to Appear served upon you is evidence of your alien registration while you are under removal
proceedings. You are required to carry it with you at all times. '

Representation: If you so choose, you may be represented in this proceeding, at no expense to the Govemoent, by an attormey or other individual
authorized and qualified to represent persons before the Bxecutive Office for Immigration Review, pursuant to 8 CFR 3.16. Unless you so request, no
hearing will be scheduled earlier than ten days from the date of this notice, (o allow you sufficient time to secure counsel. A list of qualified attorneys
and organizations who may be available to represent you at no cost will be provided with this notice.

Conduct of the hearing; At the time of your hearing, you should bring with you any affidavits or other docnmeants, which you desire to have
considered in connection with your case. If you wish to have the testimony of any witnesses considered, you should smange to have such witnesses

present at the hearing

At your hearing you will be given the opportunity to admit or deny any or all of the allegations in the Notice o Appear and that you ere inadmissible
or removable on the charges contained in the Nolice to Appear. You will have an opportunity to present evidence on your own behalf, to examine any
evidence presented by the Govemment, to object, on proper legal grounds, to the receipt of evidence and 1o cross examine any witnesses presented by
the Government. At the conclusion of your hearing, you have a right to appeal an adverse decision by the immigration judge.

You will be advised by the imumigration judge before wham you appear of any relief from removal for which you may appear eligible including the
privilege of departure voluntarily. You will be given & reasonable opportunity to make eny such application to the immigration judge.

Failure to appear: Yo are required to provide the DHS, in writing, with your full mailing eddress and telephone number. You must notify the
Immigration Court immediately by using Form EOIR-33 whenever you change your address or telephone number during the course of this preceeding.
You will be provided with a copy of this form. Notices of hearing will be mailed to this address. If you do not submit Form EOIR-33 and do not
otherwise provide an address at which you may be reached during procsedings, then the Government shall niot be required to provide you with written
natice of your hearing. If you fail to attend the hearing at the time and place designated on this notice, or any dete and time later directed by the
Immigration Court, & removal order may be meds by the immigration judge in your.absence, end you may be arrested and detained by the DHS.

Mandatory Duty to Surrender for Removal: If you become subject to a final order of nemoval, you must surrender for removal to one of the
oﬂlees hsted in 8 CFR 241,16(a). Specific addresses on locations for surrender can be obtained from your local DHS office or over the intemmet at

g act.litm. You must surrender within 30 days from the date the order becomes administratively final, unless you
obmin an o:dcr fmm a Fedeml conn, immig,rauon court, or (he Board of Immigration Appeals staying execution of the removal order. Immigration
regulations at 8 CFR 241.1 define when the removal order becomes administratively final. If you are granted voluntaty departure and fail to depart
the United States as required, fail to post a bond in connection with voluntary departure, or fail to comply with any other condition or term in
connection with voluntary departure, you must surender for removal on the next business day thereafier. If you do not smrender for removal as
required, you wiil be inefigible for all forms of discretionary relief for as long es you remain in the United States and for ten years efier depariure or
removel, This means you will be ineligible for asylum, cancellation of removal, voluntary depariure, adjustment of status, change of nonimmigrant
status, registry, and related waivers for this pericd. If you do not sutrender for removal es required, you may also be criminally prosecuted under
section 243 of the Act.

Request for Prompt Hearing
To expedite a determination in my case, I request an immediate hearing. [ waive my right to & 10-day period prior to appearing before an immigration
Jjudge.

Before: .
’ Stgnature of Respondent)
. Date:

(Signaure and Tile of Immigration Qfficer)

Certificate of Service
This Notice To Appear was served on the respondent by me oS NNNNENNAD -, in the following manner and in compliance with section
239(a}(1XF) of the Act. . .
[E] inperson [ by certified mail, returned receipt requoswd 1 by regutar mail
[ Attached is a credible fear worksheet.

[T] Attached is a list of organization and attomeys which provide free legal services.
: . BNGLISH
The alien was provided oral notice in the . i language of the time and place of his or her hearing and of the

nsequences of failure to appeear as provided in section 240(b)(7) of the Act.
s 1ER

(Sign of Respondent if P lly Served) (Signanne and Title of officer)

Form 1-862 Page 2 (Rev. 08/01/07)




0.S. Department of Homeland Security ; Continuation Page for Form 1862

~T"Alien’s Name S File Number Date
NIy « [
Event

ON THE BASIS OF THE FOREGOING, IT IS CHARGED THAT YOU ARE SUBJECT TO REMOVAL FROM THE UNITED
STATES PURSUANT TO THE FOLLOWING PROVISION(S) OF LAW: ]

NG T T 2T ST O e O A L1 1] ==Emme. = TSRS SEERNTEES

Section 237 (a) (2) (A) (1) of the Immigration and Nationality Act, as amended, in that you have
been conviated of a crime involving moral turpitude committed within five years after
adnission for which a sentence ¢cf one year or longer may ba imposed.

Seation 237 (a) (2) (A) (111) of the Immigration and Nationality Act (Act), as amended, in that,
at any time after admission, you have been convicted of an aggravated felony as defimed in
saction 101 (a) (43) (B) of the Act, an offense relating to obstruction of justice, perjury or
subornation of perjury, or bribery of a witness, for which the term of imprisonment is at
least one year.

Signature Title

(== e e SUPERVISORY DEPORTATION OFFICER

. of - Pages

Form [-831 Continuation Page (Rev, 08/01/07)



SAEESIEES »
U.S. Department of Justice
Immigration and Naturalization Service Warrant of Remova !lDegrtation

File No: _ A _

o - o . ) “Date: & 2=

To any officer of the United States Immigration and Naturalization Service:

(Full name of alien)

. X

who entered the United States at _or near §f on __or about 5
s (Phce of entry) (Date of entry)

is subject to removal/deportation from the United States, based upon a final order by:

[] an immigration judge in exclusion, deportation, or removal proceedings
[X] a district director or a district director’s designated official

[] the Board of Immigration Appeals

[[] a United States District or Magistrate Court Judge

and pursuant to the following provisions of the Immigration and Nationaiity Act:

Section 237(a}(2){A)(iii) of the Immigration and Nationality Act

I, the undersigned officer of the United States, by virfue of the power and authority vested in the
Attomey General under the laws of the United States and by his or her direction, command you
to take into custody and remove from the Umted States the above-named alien, pursuant to law,

at the expense of:
THE APPROPRIATION, “SALARIES AND EXPENSES, U.S. IMMIGRATION AND
NATURALIZATION SERVICE, 2009,” INCLUDING THE EXPENSES OF AN
ATTENDANT, IF NECESSARY.

US. IMMIGRATION AND CUSTOMS ENFORCEMENT & W by /L -r

DETENTION AND REMOVAL OPERATIONS (Signature o Soﬁm')

2901 METRO DRIVE, SUITE 100 Scott R. Baniecke
BLOOMINGTON, MN 55425 Field Office Director
) (Title of INS official)
LY
i e SR v e E 0 Blooi ota
oy ) A ; (Date and office Location)

Vooy
. Form [-205 (Rev 4-1-97)N
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U.S. Department of Justice , L ,

Warmn

Immigration and Naturalization Service

File No: _1_\( _

Alien’s full name: § ol

In accordance with the provisions of section 212(a}(9) of the Immigration and Natlonahty Act (Act), you are prohibited from entering,
attempting to enter, or being in the United States:

[0 For a period of 5 years from the date of your departure from the United States becatuse you have been found deportable under
section 237 of the Act and ordered removed from the United States by an immigration judge in proceedings under section 240 of
the Act initiated upon your arrival in the United States as a returning lawful permanent resident.

[] For a period of 10 years from the date of your departure from the United States because you have been found.

[0 deportable under section 237 of the Act and ordered removed from the United States by an immigration judge in proceedings
under section 240 of the Act. i

] inadmissible under section 212 of the Act and ordered retfioved from the United States by an immigration judge in proceedings
under section 240 of the Act initiated as a result of your having been present in the United States without admission or parole.

[J deportable under section 241 of the Act and ordered deported from the United States by an immigration judge in proceedings
commenced before April 1, 1997 under section 242 of the Act.

[[] deportable under section 237 of the Act and ordered removed from the United States in accordance with section 238 of the Act
by a judge of a United States district court, or 2 magistrate of a United States magistrate coart.

[ -For a period of 20 years from the date of your departure from the United States because, after having been previously excluded,
deported, or removed from the United States, you have been found:
[ inadmissible under section 212 of the Act and ordered removed from the United States by an immigration judge in proceedings
" under section 240 of the Act.
deportable under section 237 of the Act and ordered removed from the United States by an immigration judge in proceedings
under section 240 of the Act.
deportable under secuon 237 of the Act and ordered removcd from the United States in proceedings under section 238 of the
Act.
degpiortable under section 241 of the Act and ordered deported from the United States by an immigration judge in proceedings
commenced before April 1, 1997 under section 242 of the Act.
to have reentered the United States illegally and have had the prior order reinstated under section 241(a)(5) of the Act.

0O 0 0 O

B At any time because you have been found inadmissible or excludable under section 212 of the Act, or deportable under section 241
or 237 of the Act, and ordered deported or removed from the United States, and you have been convicted of a crime designated as

an aggravated felony.

After your removal has been effected you must request and obtain permission from the Attomey General to reapply for admission to the
United States during the period indicated. You nmst obtain such permission before commencing your travel to the United States.

Application forms for requesting permission to reapply for admission may be obtained by contacting any United States Consulate or office

of the Immigration and Naturalization Service. Refer to the above file number when requesting forms or information.

to Ahen Ordered Removed or De i orted

Warning: Title 8 United States Code, Section 1326 provides that it is 2 crime for an alien whe has been removed from the
United States to enter, attempt to enter, or be found in the United States without the Attorney General’s express consent. Any
alien whe violates this section of law is subject to prosecution for a felony. Depending on the circumstances of the removal,
conviction could result in a sentence of imprisonment for a period of from 2 te 20 years and/or a fine of up to $250,000.

Nl oy TEa /5P St Paul District Office

(Signature of officer serving warning) (T ithe of oﬂiccr) (Locanon of INS ofﬁce)

FILE COPY
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N | N

UNI, .0 STATES DEPARTMENT OF JUS [E
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
OFFICE OF THE IMMIGRATION JUDGE

CHICAGO, ILLINOIS '

IN THE MATTER OF: ).
) IN REMOVAL PROCEEDINGS
AKA: ¢ 8 ) FILE NO. X
Respondent )-

)

CHARGES ¢ Seétion(s) 237 (a)(Z)(A)(zli) and 237 (m) (2) (A) (ii') of
the Immigration and Nationality Act am Sechon 237 é)[%@%()

RELIEF APPLICAIIQN' None

ON BEHALg OF RE EQuDENT- " ON_BEHALF OF SERVICE/DHS
i%v Assistant District Counsel

DECISION AND ORDER OF THE IMMIGRATION JUDGE '

Pursuant to the Notice to Appear issued on. 10/28/2005, the
respondent. 1s charged with being removable as indicated above.
The respondent has submitted a statement wherein he/she waives a
personal hearing before the Immigration Judge, .and admits the
truthfulness of the allegations and the charges contained in the
Notice +to. Appear. ‘The respondent concedes . that he/she is..
ineligible for or has made no application for-rélief from  removal
proceedings which would allow him/her to remain in- the United
States, but instead requests issuance of an order by this Court.
for his/her removal to the country of MEXICO. The Immigration and
Naturalization Service concurs with the request.

A stipulated order shall constitute a conclusive
determlnation of the alien’s removability from the United States.
Based upon the respondent’s admissions, the charges of removal are
sustained by ev1dence that is clear and convincing. Appeal has
been waived by the parties.

Accordingly, the following Order shall be entered
ORDER: IT IS HEREBY ORDERED that the respondent be REMOVED from
the United States to MEXICO on .the charges contained in
the Notice to Appear. .

Date /

s 90
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Notice of Intent to Issue a Final Administrative Removal Order

In removal proceedings under section Mb)*of .the Immiaration and Nationality Act
FIN

Event Nc
.Fila Number & .

_To!

Address: ICE / DETENTION AND REMOVAL 2901 METRO DRIVE; BUITE 100 BLOOMINGTON MM UNITED STATES 55425
(Furmber, Sieet, City, Stele and 2P Code)

Telephone: (952) 853-2550
w-cna:unmnnm

PwsuaMtosechon%&(b)ofﬂnlmmgmlmandNaﬁmﬁtyAct(M)samﬂed 8 U.S.C. 1228(b), the Department of Homeland
Security (Department) has determined that you are amenable tp administrative removal proceedings. The determination Is based on the
following allegations:

1. You are not a citizen or national of the United States.

You are a native of QIR and a ditizen of IR
You entered the United States (at)near) SIS on or about
At that time you entered Without Inspsction or Parcle
You are not lawfully admitted for penrmanent residence.
Youwere,on IR . convicted in the (N Court
in Willmar, MN for the offense of Assault-4th Degree-On a Psace Officer

in violation of ¥ State Status §09.2231, Subdivison 1

for which the term of imprisonment imposed was one year and ons day.

S I

Charge:
You are deportable under section 237(a){2){AXiii) of the Act, 8 U.S.C. 1227(a)(2){AXiii), as amended, because you have been convicted of

an aggravated felony as defined in section 101(a}43X F ) ofthe Act,8U.S.C. 1101(a}{43X F ).

Based upon section 238(b) of the Act, 8 U.S.C. 1228(b), the Department is serving upon you this NOTICE OF INTENT TO ISSUE A FINAL
ADMINISTRATIVE REMOVAL ORDER (™Notice of Intent”) without a hearing before an immigration Judge. .

Your Rights and Responsibliities:
You may be represented (at no expense o the United States government) by counsel, authorized to practice in this proceeding. I you

wishlegaladwceandcanno!affo!dit,youmaywntactlegalm\selﬁunmerstofavmhbleﬁeelegalsemoespwdedbyal

You must respond to the above charges in writing fo the Department address provided on the other side of this form within 10 calendar
days of service of this notice (or 13 calendar days if sefvice is by mail). The Department must RECEIVE your response within that
time period.

In your response you may: request, for good cause, an extension of time; rebut the charges stated above (with supporting evidence),
request an opportunity to review the govemment's evidence; admit deportability; designate the country to which you choose to be removed
in the event that a final order of removal is issued (which designation the Department will honor only to the extent permitted under section
2410of the Act, 8 U.S.C. 1231); and/or, if you fear persecution in any specific coiintry or countries on account of race, religion, nationality,
membership in a particudar social group, or pofitical opinion or, if you fear torture in any specific country or countries, you may request
withholding of removal under section 241(bX3) of the Act, 8 U.S.C. 1231(b)3), or withholding/deferral of removal under the Convention
Against Torture and Other Crusl, Inhuman, or Degrading Treatment or Punishment (Convention Against Torture). A grant of withholding or
deferral of removal would prohibit your return fo a country or countries where you would be persecuted or tortured, but would not prevent
your removal to a safe third country.

You have the right to remain in the United States for 14 calendar days so that you may file a petition for review of this order to the
appropriate U.S. Circuit Court of Appeals as provided for in section 242 of the Act, 8 U.S.C. 1252. You may waive your right to remain in
the United States for this 14-day period. if you do not file a petition for review within this 14-day period, you will still be allowed to file a
petition from outside of the United States so long as that petition is filed with the appropriate U.S. Circuit Court of Appeals within 30
calendar days of the date of your {inal order of removal.

DARRELL WOODS - SDDO Rloouingcon,
~{Signature and Tile o issulng Officer {City and Stata of ssuance) (Date and Time)

- Farm 1851 (Rev. 08/01/07)
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Certificate of Service
I served this Notica of Intent. | have determined that the person served with this document is the Individual named on the other

side of the fomm 2=

JIM CHEUNG - Immigration Enforcement Agsnt In parson

Location/Employer: Blocomington, MN

Signature and Title of Officer) (Daie and Manner of Senvice)
B 1 explained and/or served this Notice of Intent to the alien in the Bnglish language.
(Nome of inlerpreter) (Signature of interpreder)

1 Acknowledge that | Have Received this Notice of intent to lssue a2 Final Administrative Removal Order.

~ (Signsture of Respondert) (Dats and Time)

The alien refused to acknowledge receipt of this document.
#\ z £ 2 TEA

L4 [Sigrasre and Tibe of OMcer) " (Dote and Time)

[ 1 wish to Contest and/or to Request Withholding of Removal
3 | contest my deportabitity because: {Affach any supporting documentation)

B3 1 am a citizen or national of the United States.
3 1 am a lawful permanent resident of the United States.

D3 1 was not convicted of the criminal offense described in allegation number 6 above.
3 1 am attaching documents in support of my rebuttal and request for fuither review.

0 1 request withholding or deferral of removal to [Name of Country or Countries]:

3 Under section 241(b}(3) of the Act; 8 U.S.C. 1231(b)(3), because | fear persecution on account of my race, religion, nationality,
membership in a particular social group, or political opinion in that country or those countries.
1 under the Convention Against Torture, because | fear forture in that country or those countries.

(Signairs of Respondent) (Prinied Nama of Respondent) {Date and Time)

00 1Do Not Wish to Contast and/or to Request Withholding of Removal

1 1 admit the allegations and charge in this Notice of Intent. | admit that | am deportable and acknowledge that | am not eligible for any
form of relief from removal. | waive my right to rebut and contest the above charges. | do not wish to request withholding or deferral of
removal. | wish to be removed to

(] | understand that | have the right to remain in the United States for 14 calendar days in order to apply for judicial review. | do riot wish
this opportunity. | walve this right.

(Signature of Respondent) (Prinked Name of Respondent) (Date and Teme)
(Sigrature of Waness) {Printed Nama of Winess) (Dsts 90d Time)
RETURN THIS FORM TO:
Department Of Homeland Security
UsS ICE

2901 Metro Dr. Suite 100

Bloomington, MN 55425

The Department office at the above address must RECEIVE your response within 10
ATTENTION: calendar days from the date of service of this Notice of Intent (13 calendar days if service is

by mail). :

Form |-851 (Rev. 08/01/07)




Final Administrative Removal Order
In removal proceedings under section 238(b) of the Immigration and Natlonality Act

e T Event No: TR AR T DR e

File Number
Date

To: ¢
Address.!(: / DETENTION AND REMOVAL 2901 METRO DRIVE; SUITE 100 BLOCMINGTON MN UNITED STATRS 55425
(Number, Street, City, St and ZiP Code)

Telephone: (952) 853-2550
(Area Code and Phone Number)

ORDER

Based upon the allegations set forth in the Notice of intent to Issue a Final Administrative Removal Order and ;
evidence contained in the administrative record, |, the undersigned Deciding Officer of the Department of
Homeland Security, make the following findings of fact and conclusions of law. | find that you are not a citizen or
national of the United States and that you are not lawfully admitted for permanent residence. | further find that
you have a final conviction for an aggravated felony as defined in section 101(a)(43)( £ ) of the Immigration and
Nationality Act (Act) as amended, 8 U.S.C. 1101(a}(43)( g ), and are ineligible for any refief from removal that the
Secretary of Homeland Security, may grant in an exercise of discretion. | further find that the administrative :
record established by clear, convincing, and unequivocal evidence that you are deportable as an alien convicted
of an aggravated felony pursuant to section 237(a)(2)(A)(iii) of the Act, 8 U.S.C. 1227(a)(2)(A)(iil). By the power
and authority vested in the Secretary of Homeland Security, and in me as the Secretary’s delegate under the laws
of the Lnited States, | find you deportable as charged and order that you be removed from the United States to:

/
or to any altemate country prescribed in section 241 of the Act.
JEFFREY FIELD
T uhwe PR e
AFOD .
_ 4 ", My
— I feserve PFR
Certificate of Service

1 served this FINAL ADMINISTRATIVE REMOVAL ORDER upon the above named individual.

@ sioommweroN. MR IN PERSON

(Date, Time, Place and Manner of Service)

JIN CHEUNG .
Immigration Enforcement Agent
(Signeture and Tdie of Oficer)

Form I-851A (Rev. 08/01/07)
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US. Department of Homeland Security Notice of Intent/Decision to Reinstate Prior Order
e = e e e e e e e ——— )
File No. Mi§
Event NO: g
— Date: S

Name: _! _

" In accordance with sectian 241(:'5(5) of the Immigration and Nationality Act (Act) and 8 CFR 241.8, you are hereby notified that the .

Secretary of Homeland Security intends to reinstate the order of Removal ent:rad agamst you This intent
3 : (Deporistion / mxchusion / ressoval) S

is based on the following determinations:

1. You are an alien subject to a priar order of deportation / exclusion / removal entered on _ GENNNENNNES at
: : (Date)
»

. (Location)

-2. You have been fdcntiﬁed as an alien who:

.

K was removed on - 8 pursuant to an order of deportation / exclusion / removal
. (Daie)

O departed volunmnly on : pursuant to an ordar of deportation / exclusion / removal on or
after the date on which such order !ook eﬂ‘ect (i.¢., who self-deported).

3. You illegally recntered the United States on or about /1 _ at or piear Drkmown :
: - =R Cocason)

In accordance with Section 241(a)5) of the Act, you are removable as an alien who has illegally reentered the United States after

having been previously removed or departed voluntarily while under zn order of exchusion, deportation or. removal and are therefore

subject to removal by reinstatement of the prior order. You may contest this determination by making a writtea or ord statement to
‘& nnm:gmmn officer. - You do not have a nght to a hearing before an immigration Judga

The facts that formed the basis of this defermination, and the axmence ofa Eht 10 make a written or oral stalement contesting this

determination, were communicated to the al,ugn in the "ﬁ 1is / languagc.
KARL TIMMONS . e G2 _ - / Ss— .
(Printed or typed pame of officia]) } . / ' * (Signaowe of officer) |

-

.Deportation Otﬂcer-
(Title of officer)

. Acknowledgment and Response '
Writhen

|11 Ed O di iﬁ iﬁ to make a statersent contéstini this determination
. (Date) .

Decision, Order, alid Officer's Certification

Having reviewed all available evidence, the administrative file and any statements xﬁadz or submitted in rebuttal, I have determined
that the above-nemed a.hen usubjeu to removal th.mugb reinstatement of the prior mcc with section 241(a)(5) of

the Act.
;_ '/
©ue) (Location) cswnyofmmu deciding official)
JEPPREY ARTMAN ; . X EDDO
(Printed or typed name af official) ' 4 ) . (Tite) -

-

AF



May 6, 2012

National Record Center (NRC)
FOIA/PA Office

P. O. Box 648010

Lee’s Summit, MO 64064-8010

RE: CLIENT NAME, A-NUMBER
FREEDOM OF INFORMATION ACT REQUEST:
“NOTICE TO APPEAR” THIRD PROCESSING TRACK; PLEASE EXPEDITE

Dear FOIA Officer:
This is a request pursuant to the Freedom of Information Act (“FOIA”), 5 USC Section 552, et
seq. | am writing to request all written materials pertaining to Mr. CLIENT’s immigration file
the special FOIA Processing Track for individuals appearing before an Immigration Judge.
Enclosed please find completed Form G-639. Please also find enclosed a copy of Mr. CLIENT’s
Notice to Appear and a copy of his hearing notice for his April 4, 2012 individual hearing.
USCIS has established a third processing track, the “Notice to Appear” track, which will allow
for accelerated access to the A-File for those individuals who have been served with a charging

document and have been scheduled for a hearing before an immigration judge as a result.

Thank you for your prompt attention to this request.

Sincerely,

/enclosutres

Heartland Alliance for Human Needs & Human Rights | National Immigrant Justice Center
208 S. LaSalle Street, Suite 1818, Chicago, lllinois 60604 | ph: 312-660-1370 | fax: 312-660-1505 | www.immigrantjustice.org

A



Department of Homeland Security
U.S. Citizenship and Immigration Services

OMB No. 1615-0102; Expires 01/31/2015
Instructions for Form G-639, Freedom
of Information/Privacy Act Request

Instructions

NOTE: Read all instructions carefully before completing this form. Applicants making false statements are subject to criminal

penalties (Pub. L. 93-579.99 Stat. [5 U.S.C. 552a(i)(3)]).

Do Not Use Form G-639:

1. For status inquires, write to the USCIS office where the
application was filed or call our National Customer Service
Center at 1-800-375-5283.

2. For consular notification of a visa petition approval. Use
Form 1-824, Application for Action on an Approved
Application or Petition, instead.

3. To request the return of original documents. Use Form
G-884, Request for Return of Original Documents.

4. To request records of naturalization prior to September 27,
1906. Write to the clerk of court where the naturalization
occurred.

5. To request information on USCIS manifest arrivals prior to
December 1982. Write to the National Archives.

6. To obtain proof of status (i.e., Social Security benefit,
Selective Service requirement).

What Information Is Needed to

Search for USCIS Records?

Failure to provide complete and specific information as
requested in Number 2 of the form may result in a delay in
processing or USCIS' inability to locate the record(s) or
information requested. You may access www.uscis.gov for a
description of DHS/USCIS systems of records.

Verification of Identity

Where Should I Submit My FOIA/PA Request?

Freedom of Information Act (FOIA) or Privacy Act (PA)
requests must be submitted by mail, fax, or e-mail to the
following:

National Records Center (NRC)
FOIA/PA Office

P.O. Box 648010

Lee's Summit, MO 64064-8010
Fax: (816)350-5785

Email: uscis.foia@uscis.dhs.gov

NOTE: Do not submit your FOIA/PA request to your local
USCIS office or Service Center. USCIS processes all FOIA/
PA requests at the NRC.

All FOIA or PA requests must be in writing. Form G-639 is
not required to make a FOIA/PA request.

Individuals requesting access to their own records must
include with their request their full name, current address, date
and place of birth (see Number 4). The request must be
signed and the signature must either be notarized or submitted
under penalty of perjury. If you are requesting access to the
records of another individual and on behalf of that individual,
you must submit this same verification of identity statement
from that individual (U.S. Department of Justice Form 361,
Certification of Identity may also be used), together with
appropriate consent authorization of the records subject.

Verification of Identity of Parents,
Guardians, Children, or Other Persons

Parents or legal guardians must establish their own identity as
parents or legal guardians and the identity of the child or other
person being represented.

Authorization or Consent

Other parties requesting non-public information about an
individual under FOIA or PA must provide proof of the
consent of that person on Form G-639 or by an authorizing
letter, together with appropriate verification of identity of the
record subject.

Form G-639 Instructions (01/29/12) N Page 1

A9



Can Your Request Be Expedited?

To have your case processed ahead of other requests received
previously, you must show a compelling need for your request
to be expedited.

How Do You Show a Compelling Need?

A requester who seeks expedited processing must explain in
detail the basis of the need and submit a separate statement
that the facts stated are certified to be true and correct to the
best of his or her knowledge and belief. The requester must
establish that one of the following situations exists in order to
receive expedited treatment of his or her FOIA/PA request:

1. Circumstances in which the lack of expedited processing
could reasonably be expected to pose an imminent threat to
the life or physical safety of an individual; or

2. An urgency to inform the public about an actual or alleged
Federal Government activity, if made by a person primarily
engaged in disseminating information.

Fees

No fees are required until you are notified by USCIS during
the processing of your request.

Except for commercial requesters, the first 100 pages of
reproduction and the first two hours of search time will be
provided without charge. Thereafter, for requests processed
under the Privacy Act, there may be a fee of 10 cents per page
for photocopy duplication.

Other costs for searches and duplication will be charged at the
actual direct cost.

Fees will only be charged if the aggregate amount of fees for
searches, copy, and/or review is more than $14. If the total
anticipated fees amount to more than $250, or the same
requester has failed to pay fees in the past, an advance deposit
may be requested.

NOTE: If fees for a prior request are outstanding, we will not
honor future requests until all fees are paid.

Fee waivers or reductions may be sought for a request that
clearly will benefit the public and is not primarily in the
personal or commercial interest of the requester. Such requests
must include a justification.

Payment of Fees

Do not send money with this request. When USCIS instructs
you to do so, submit the fees in the exact amount.

Use the following guidelines when you prepare your check
or money order for your Form G-639 fee:

1. The check or money order must be drawn on a bank or
other financial institution located in the United States and
must be payable in U.S. currency; and

2. Make the check or money order payable to U.S.
Department of Homeland Security.

NOTE: Spell out U.S. Department of Homeland Security; do
not use the initials "USDHS" or "DHS."

When you provide a check as payment, you authorize USCIS
to use information from your check to make a one-time
electronic funds transfer (EFT) from your account or to
process the payment as a check transaction. An EFT may debit
your account as soon as the same day you make your payment
and you will not receive your check back from your financial

institution.

A charge of $30 will be imposed if a check in payment of a
fee is not honored by the bank on which it is drawn. Each
remittance will be accepted subject to collection.

Routine Uses

Information will be used to comply with requests for
information under Title 5 U.S. Code 552 and 552a.
Information provided to other agencies may be for referrals,
consultations, and/or to answer subsequent inquiries
concerning specific requests.

Effect of Not Providing Requestéd Information

Providing the information requested on this form is voluntary,
However, failure to furnish the information may result in our
inability to comply with a request.

General Information

The Freedom of Information Act (5 U.S.C. 552) allows
requesters to have access to Federal agency records, except
those exempted by FOIA.

Form G-639 Instructions (01/29/12) N Page 2



Privacy Act Statement

Authority to collect this information is contained in Title 5
U.S. Code 552 and 552a. The purpose of the collection is to
enable USCIS to locate applicable records and to respond to
requests made under the Freedom of Information and Privacy
Acts.

Privacy Act of 1974 (5 U.S.C. 554a)

With certain exceptions, the Privacy Act of 1974 permits
persons (U.S. citizens or permanent resident aliens) to gain
access to information pertaining to themselves in Federal
agency records, to have a copy made of all or any part thereof,
to correct or amend such records, and to permit individuals to
make requests concerning what records pertaining to
themselves are collected, maintained, used, or disseminated.
The PA also prohibits disclosure of any person's records
without his or her written consent, except under certain
circumstances as prescribed by the Privacy Act.

USCIS Forms and Information

You can get USCIS forms and immigration-related information

on the USCIS Internet Web site at www.uscis.gov. You may
order USCIS forms by calling our toll-free number at
1-800-870-3676. You may also obtain forms and information
by telephoning our National Customer Service Center at
1-800-375-5283

Paperwork Reduction Act

An agency may not conduct or sponsor information collection,
and a person is not required to respond to a collection of
information, unless Form G-639 displays a currently valid
OMB control number. The public reporting burden for this
collection of information is estimated at 15 minutes per
response. This includes the time to review the instructions, as
well as complete and submit your Form G-639. Send
comments regarding this burden estimate or any other aspect
of this collection of information, including suggestions for
reducing this burden, to: U.S. Citizenship and Immigration
Services, Regulatory Products Division, Office of the
Executive Secretariat, 20 Massachusetts Avenue, N.W.,
Washington, DC 20529-2020; OMB No. 1615-0102. Do not
mail your completed Form G-639 to this address.

Form G-639 Instructions (01/29/12) N Page 3



OMB No. 1615-0102; Expires 01/31/2015
Form G-639, Freedom of
Department of Homeland Security

U.S. Citizenship and Immigration Services Information/Privacy Act Request
== = g = e = = e e e e e e |

NOTE: Use of this form is optional. Any written format for a Freedom of Information or Privacy Act request is acceptable.

START HERE - Type or print in black ink. Read instructions before completing this form.

1. Type of Request (Check appropriate box. NOTE: If you are filing this request for records on behalf of another
individual, please respond to Number 1 as it would apply to that individual.)

D Freedom of Information Act (FOIA): I am not a U.S. citizen/Lawful Permanent Resident and I am requesting my own records.

D Freedom of Information Act (FOIA): I am a U.S. citizen/Lawful Permanent Resident and I am requesting documents other than
my own records.

D Privacy Act (PA): I am a U.S. citizen/Lawful Permanent Resident and I am requesting my own records.

D Amendment of Record (PA only): I am a U.S. citizen/Lawful Permanent Resident and I am requesting amendment of my own
records.

D Other:

2. Description of Record(s) Requested:

NOTE: While you are not required to respond to all items in Number 2, failure to provide complete and specific information as
requested may result in a delay in processing or an inability to locate the record(s) or information requested.

[_] Complete Alien File (A-File)
D Other (please specify):

Purpose: (Optional: You are not required to state the purpose of your request. However, doing so may assist USCIS in locating the
record(s) needed to respond to your request.)

Family Name (Last Name) Given Name (First Name) Middle Name
Other Names Used (if any) Name at time of entry into the U.S. [-94 Admission #
Alien Registration Number (4#) [Petition or Claim Receipt # |Country of Birth Date of Birth (mm/dd/yyyy)

Names of other family members that may appear on requested record(s) (i.e., spouse, daughter, son):

Family Member's Name: Given Name (First Name) |[Middle Name Family Name (Last Name) Relationship

Father's Name: Given Name (First Name) |Middle Name Family Name (Last Name)

Mother's Name: Given Name (First Name) |Middle Name Family Name (Last Name, including Maiden Name)

Country of Origin (Place of Departure) Port of Entry Into the U.S. Date of Entry (mm/dd/yyyy)

Manner of Entry (4ir, Sea, Land) Mode of Travel (Name of Carrier)

Form G-639 (01/29/12) N Page |



3. Subject of Record Consent to Release Information (Must be signed by the subject of record(s) requested.)

By my signature, I consent to allow USCIS to release to the requester named in Number 5 (Check applicable box):
D All of my records D A portion of my records (If a portion, specify below what part, i.e., copy of application.)

Print Name of Subject of Record
Signature of Subject of Record Date (mm/dd/yyyy)

[:I Deceased Subject - Proof of death must be attached (Obituary, Death Certificate, or other proof of death required)

4. Verification of Identity (Required; Fill out all that apply.)

Name of Subject of Record (First, Middle, Last) Daytir;{e Telephone E-mail Address
Address (Street Number and Name) Apt. Number
City State Zip Code

Date of Birth (mm/dd/yyyy) Place of Birth

The Subject of Record must provide a signature under either a Notarized Affidavit of Identity or a Sworn Declaration Under
Penalty of Perjury:

[] Notarized Affidavit of Identity

Signature of Subject of Record Date (mmv/dd/yyyy)

Subscribed and sworn to before me this day of Telephone No.

Signature of Notary My Commission Expires on

OR

I:I Sworn Declaration Under Penalty of Perjury
Executed outside the United States Executed in the United States
If executed outside the United States: "I declare (certify, verify, If executed within the United States, its territories, possessions,
or state) under penalty of perjury under the laws of the United or commonwealths: "I declare (certify, verify, or state) under
States of America that the foregoing is true and correct." penalty of perjury that the foregoing is true and correct."
Signature of Subject of Record Signature of Subject of Record

5. Requester Information

By my signature, I consent to pay all costs incurred for search, duplication and review of materials up to $25 (See instructions)
Signature of Requester:

Name of Requester (Fill out if different from the Subject of Record.) Daytime Telephone E-mail Address
Address (Street Number and Name) Apt. Number
City State Zip Code

Form G-639 (01/29/12) N Page 2



