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I. INTRODUCTION

< Federal system leaves few options for defendants, particularly
when they are facing mandatory minimums of 10 years, 20 years,
and life imprisonment

< The only way for someone with criminal history to get below this
mandatory minimum is to cooperate with the government

< Reward for cooperation is 5K1.1 or Rule 35 motion, depending
on district and prosecutor

< Difficult to refuse for someone with no options, and testimony is
often a byproduct of their cooperation

< They often come with baggage, and cross-examination is the time
to highlight it

II. BACKGROUND INVESTIGATION

< This is the most important aspect of getting an effective cross-
examination of the witness

< Know your informant intimately
< Gather all criminal history information
< Review prior affidavits, plea agreements, judgments, etc.
< Pull incident reports for uncharged behavior
< Look to see if witness has cooperated in the past–if so, what did

they get, did they testify, how effective were they as a witness
< Is the witness a drug user–what kind, how often, high during time

in question
< What bars/clubs does the witness frequent–known for criminal

activity, reputation, still engaged in criminal activity 
< Family background
< Notable possessions–fancy cars, expensive house, jewelry
< Medical issues–bad eyesight, hard of hearing, learning disability,

brain damage
< Environment/culture of your informant–neighborhood, friends,

mores of the area
< Use an investigator when possible to cut back on maximize

information obtained–law clerks and paralegals are also excellent 



III. ORGANIZING YOUR CROSS-EXAMINATION

< Start with the criminal history
< Review the potential penalties
< Detail the deal
< If no deal, make them tell you what they are hoping for
< If no deal and prior cooperation, question regarding prior

experience
< Make them appear more culpable than they appeared on direct by

using the background information you have
< Anything going on in life...sick parent, new child...that would be

incentive for embellishing story?  If so, question about the
different situations and wrap up how it relates in closing.

IV. MAXIMIZING THE EFFECT

< Know what you want from the witness before the trial
< Make sure your questions only elicit the information you need to

make your argument–everything else is extra
< Get as much information as you can–let the judge stop you, don’t

limit yourself
< When you get what you want, STOP!
< Move slowly through the information–moving to quickly takes

away from the message you are trying to deliver to the jury
< Remember to lead your witness through their testimony–yes, no

answers are all you need...their explanations are rarely helpful
< Pay attention to your jury–are they engaged, bored, aggravated,

curious



HELPFUL CASES

Del. v. VanArsdall, 475 U.S. 673 (1986): The bias of a witness is subject to
exploration at trial and is relevant as discrediting the witness and affecting the
weight of his testimony.  The exposure of a witness’ motivation in testifying is
a proper and important function of the constitutionally protected right of cross
examination.  Whether the lower court’s preclusion of a particular line of
questioning is harmless hinges upon several factors such as the importance of
the witness’ testimony in the prosecution’s case, whether the testimony is
cumulative, the presence or absence of evidence corroborating or
contradicting the testimony of the witness on material points, the extent of
cross-examination otherwise permitted, and the overall strength of the
prosecution’s case.  

Davis v. Alaska, 415 U.S. 308 (1973):  The exposure of a witness’ motivation
in testifying is a proper and important function of the constitutionally
protected right of cross examination.  The constitutional right to cross examine
is subject always to the broad discretion of a trial judge to preclude a
defendant from asking not only whether the witness was biased but also to
make a record from which to argue why the witness might have been biased.

United States v. Uramoto, 638 F.2d 84 (9th Cir. 1980): District court erred in
preventing defendant from cross-examining the informant and a drug
enforcement agent as to threats the informant had made against others.  Had
jury heard of the threats to others, it could have given considerably less weight
to the informant’s denial that he threatened defendant.

Kines v. Butterworth, 669 F.2d 6 (1st Cir. 1981): When the free choice of a
potential witness to talk to defense counsel is constrained by the prosecution
without justification, this constitutes improper interference with a defendant’s
right of access of the witness.  Justification on the part of the prosecution to
interfere with that right can be shown only by the clearest and most
compelling considerations.  See also Dennis v. United States, 384 U.S. 855,
973 (1966).

United States v. Hively, 547 F.Supp. 318 (3rd Cir. 1982): Special treatment is



accorded evidence which is probative of a motive to lie because if believed it
colors every bit of testimony given by the witness.  The opportunity to place
the witness in his proper setting and put the weight of his testimony and his
credibility to the test is an essential safeguard to a fair trial.  The Supreme
Court has held that the exposure of a witness’ motivation in testifying is so
significant that in a criminal case curtailment of effective cross-examination for
bias may be a violation of the Sixth  Amendment right of confrontation.

Carrillo v. Perkins, 723 F.2d 1165 (5th Cir. 1984): A defendant’s right to cross
examine a witness about any deals that may have been made or any
understandings were effected.  Rather, what counts is whether the witness
may be shading his testimony in an effort to please the prosecution.  A desire
to cooperate may be formed beneath the conscious level, in a manner not
apparent even to the witness, but such a subtle desire to assist the state
nevertheless may cloud his perception.

United States v. Oliveros, 275 F.3d 1299 (11th Cir. 2001): Bias of a witness
gives a subjective fact that is influenced by the witness’ belief about the
benefit the witness will receive if he or she testifies in a particular way and the
value to that particular witness which is measured by what the witness thinks
will happen if he does not receive said benefit.  Hence, probing a witness’
motivation, interest, bias, or expectation of benefit goes to the subconscious of
the witness and not what the actual benefit is the witness will receive.  

United States v. Fabricant, 240 Fed. Appx. 244 (9th Cir. 2007): Refusal to
allow defendant to cross-examine government witness, an informant, as to
what he had to gain from government by testifying against defendant was
reversible error, in drug trafficking prosecution.

United States v. Mason, 993 F.2d 406 ( 4th Cir. 1993): Reversal of cocaine
distribution convictions was required by improper cross-examination of
defendant's character witnesses by asking hypothetical questions assuming
defendant's guilt; the only direct evidence of distribution of cocaine base was
testimony of informant who was paid on basis of number of buys he made,
and law enforcement agent could discern no drug transaction on audio
cassette that might have corroborated informant's testimony.



APPLICABLE RULES OF EVIDENCE

Rule 607: Who May Impeach

Rule 608: Evidence of Character and Conduct of Witness

Rule 609: Impeachment by Evidence of Conviction of Crime

Rule 611: Mode and Order of Interrogation and Presentation

Rule 612: Writing Used to Refresh Memory

Rule 613: Prior Statements of Witnesses 
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