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I. ILLEGAL REENTRY: THE BASICS

Federal prosecutions across the country have been upping their criminal stats by prosecuting
those cases The New York Times describes as the “low-hanging fruit of the federal legal system” –
immigration violators.  These cases are clogging the criminal dockets, and usually involve a simple set
of facts, very few, if any, defenses, and unusually – and disproportionately – long sentences. 
Specifically, immigration prosecutions were up nearly 16 percent over last year, and made up more than
half of all criminal cases brought by the federal government.  This outline briefly describes ways to
approach these cases, identifies areas ripe for motions to dismiss, and examines some of the unique
sentencing issues that arise.     

Below, is an outline of the so-called “S.A.F.E.” Approach to defending illegal reentry
prosecutions.   This systematic approach guides defense counsel through the four key areas most1

relevant to defending an illegal reentry case: Status, Aggravated Felonies, Family, and Exclusions. 
This process is designed to maximize your ability to identify potential motions or defenses, and more
effectively and efficiently represent your clients.

Because it is now impossible to effectively defend an immigration case or advise a client of the
immigration consequences of criminal convictions without a working understanding of the
Taylor/Shepherd Categorical/Modified Categorical approach, I have also included a basic outline of
that issue after the illegal reentry outline. 

A. The Statute: 8 U.S.C. Section 1326, Reentry of Removed Aliens

In short, the government need only prove the following to convict a defendant of illegal reentry:
(1) that the defendant is an alien, that is, not a citizen of the United States; (2) that the defendant was
previously removed from the United States; and, (3) that the defendant entered, attempted to enter, or
was found back in the United States without having received the consent of the U.S. government.  See 8
U.S.C. Section 1326(a).  There are some nuances to these elements, but those are the basics.  

The statutory max for this offense is 2 years, unless either of the following apply.  (1) If the
defendant was removed after a conviction for commission of three or more misdemeanors involving
drugs, crimes against the person, or both, or a felony (other than an aggravated felony), the statutory
maximum is 10 years, or (2) if the defendant was removed after a conviction for commission of an
aggravated felony, the statutory maximum is 20 years. See 8 U.S.C. Section 1326(b).

What, you might ask, is considered an aggravated felony, which increases the statutory
maximum to 20 years imprisonment?  Basically everything!  The aggravated felony definition is
contained at 8 U.S.C. Section 1101(a)(43).  It includes such things as a drug trafficking offense –
regardless of the amount of drugs or length of the sentence, a “crime of violence” for which the term of

I must give credit where credit is due: my colleague Elizabeth Falk came up with this1

pneumonic and contributed a great deal to this outline, as well as to my overall understanding
and appreciation for these cases.
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imprisonment is at least one year, a theft offense for which the term of imprisonment is at least one
year, a fraud offense for which the loss amount exceeded $10,000, and many other offenses.  As
explained in the section below on the categorical/modified categorical approach, whether something
falls into this definition is subject to the Taylor/Shepard categorical analysis and can often produce
remarkable results for the defendant. 

B. Collateral Challenges to Prior Deportation Proceedings: 8 U.S.C. Section 1326(d)

Unlike most criminal statutes, the illegal reentry statute explicitly provides for a defense:
because a prior deportation is an element of the offense, a defendant can, by pretrial motion, collaterally
attack the lawfulness of that prior deportation in his criminal proceeding.  See United States v.
Mendoza-Lopez, 481 U.S. 828, 837 (1987).  The Supreme Court’s determination that a defendant must
be permitted to mount such a challenge is rooted in the Due Process Clause of the Constitution:  if 8
U.S.C. § 1326 “envisions that a court may impose a criminal penalty for reentry after any deportation,
regardless of how violative of the rights of the alien the deportation proceeding may have been, the
statute does not comport with constitutional requirement of due process.”  Id. at 838 (emphasis in
original).  

In Mendoza-Lopez, the defendants were arrested and deported after a group hearing at which
they purportedly waived their rights to apply for suspension of deportation and to appeal.  Id. at 840. 
They returned to this country, were once again arrested, and the government charged them with a
violation of 8 U.S.C. § 1326.  Id. at 831.  The underlying court found, and the Supreme Court accepted
as true, that the Immigration Judge failed to adequately explain the defendants’ right to suspension of
deportation or their right to appeal.  Id. at 840.  The Supreme Court then held that because the
Immigration Judge “permitted waivers of the right to appeal that were not the result of considered
judgments by [defendants], and failed to advise [defendants] properly of their eligibility to apply for
suspension of deportation . . . the violation of [defendants’] rights . . . amounted to a complete
deprivation of judicial review.”  Id. at 841.  Thus, the government would not be permitted to rely on
that prior deportation order as reliable proof of an element of the § 1326 prosecution “[b]ecause
[defendants] were deprived of their rights to appeal and of any basis to appeal since the only relief for
which they would have been eligible was not adequately explained to them . . . .”  Id. at 841, 843.  The
dismissal of the indictments against defendants was required.  Id. at 843.

In response to the holding of Mendoza-Lopez, Congress amended 8 U.S.C. § 1326 to explicitly
provide for a three part test for when a defendant can collaterally challenge a prior deportation in a
prosecution under section 1326: 

In a criminal proceeding under this section, an alien may not challenge the validity of the
deportation order described in subsection (a)(1) of this section or subsection (b) of this section
unless the alien demonstrates that-- 

(1) the alien exhausted any administrative remedies that may have been available to seek
relief against the order; 

(2) the deportation proceedings at which the order was issued improperly deprived the
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alien of the opportunity for judicial review; and 

(3) the entry of the order was fundamentally unfair.  

8 U.S.C. § 1326(d).  

To prevail on a collateral attack to a prior deportation on grounds that the deportation
proceedings were fundamentally flawed, the defendant must meet each prong of the three-part test.  See
United States v. Pallares-Galan, 359 F.3d 1088, 1095 (9th Cir. 2004) (citing 8 U.S.C. § 1326(d)).  If a
defendant succeeds in this three part test to collaterally attack the predicate deportation order, the
indictment against him must be dismissed.  See United States v. Lopez-Menera, 542 F.Supp.2d 1025,
1027 (N.D. Cal. 2008); United States v. Lopez-Hernandez, 2007 WL 608111 (N.D.Cal. 2007); United
States v. Andrade-Partida, 110 F.Supp.2d 1260, 1272 (N.D. Cal. 2000).

Each of the three prongs is examined below.

1. Exhaustion of Administrative Remedies

Although 8 U.S.C. § 1326(d)(1) requires that an alien exhaust all administrative remedies before
a collateral attack will succeed, the exhaustion requirement “cannot bar collateral review of a
deportation proceeding when the waiver of right to an administrative appeal did not comport with due
process.”  Ubaldo-Figueroa, 364 F.3d at 1048 (citing United States v. Muro-Inclan, 249 F.3d 1180,
1183-84 (9th Cir. 2001)). The Due Process Clause requires that an alien’s waiver of his right to appeal a
deportation order be “considered and intelligent.”  See id at 1049; see also Mendoza-Lopez, 481 U.S. at
839.   An alien who is not advised of his rights cannot make a “considered and intelligent” waiver, and
is thus not subject to the exhaustion of administrative remedies requirement of 8 U.S.C. § 1326(d).  See
Ubaldo-Figueroa, 364 F.3d at 1049-1050; Pallares, 359 F.3d at 1096 (“Where ‘the record contains an
inference that the petitioner is eligible for relief from deportation,’ but the IJ fails to ‘advise an alien of
this possibility and give him an opportunity to develop the issue,’ we do not consider an alien’s waiver
of his right to appeal his deportation order to be ‘considered and intelligent.’”)(citing Muro-Inclan, 249
F.3d at 1182)(remaining citations omitted.)  

2. Deprivation of Opportunity for Judicial Review

An immigration judge is obligated to advise an alien regarding apparent avenues for relief from
deportation.  See, e.g., Duran v. INS, 756 F.2d 1338, 1341-42 (9th Cir.1985) (citing 8 C.F.R. §
242.17(a) (1984)).  When the IJ fails to so advise, the Ninth Circuit has held that aliens are deprived a
meaningful opportunity for judicial review.   See, e.g, Pallares-Galan, 359 F.3d at 1098 (“For the same
reasons [as those stated to find that Pallares’ waiver of appeal was procedurally defective] we hold that
Pallares was deprived of a meaningful opportunity for judicial review”); see also Ubaldo-Figueroa, 364
F.3d at 1050 (same); see also Andrade-Partida, 110 F. Supp at 1271 (finding that the IJ’s failure to
advise of section 212(c) relief deprived the alien of judicial review).  
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3. Fundamentally Unfair

This prong is usually the most important, and is often best analyzed first as it can inform the
other two prongs.  An underlying removal order is ‘fundamentally unfair’ if (1) an alien’s ‘due process
rights were violated by defects in the underlying deportation proceeding’ and (2) ‘he suffered prejudice
as a result of the defects.’”  Id. (citing United States v. Garcia-Martinez, 228 F.3d 956, 960 (9th Cir.
2000)).  

During a deportation hearing, the requirement that the IJ inform an alien of any apparent
eligibility for relief from deportation and give the alien the opportunity to pursue that form of relief is
“mandatory.”  See United States v. Arrieta, 224 F.3d 1076, 1079 (9th Cir. 2000) (quoting United States
v. Arce-Hernandez, 163 F.3d 559, 565 (9th Cir. 1998)).  An erroneous determination by an IJ that the
alien is statutorily ineligible for relief from deportation also constitutes a denial of due process.  See
United States v. Ubaldo-Figueroa, 364 F.3d 1042, 1049-50 (9th Cir. 2004) (an inaccurate statement
that an alien is ineligible for any relief constitutes a breach of the IJ’s duty and a violation of due
process).  Failure of the IJ to inform the defendant of his eligibility for a waiver of deportation in the
underlying proceedings establishes a violation of due process in a collateral appeal in a case brought
under 8 U.S. C. §  1326.  See Arrieta, 224 F.3d at 1079.  The failure of the IJ to advise an alien of his
eligibility for a waiver of deportation violates the alien’s due process rights and “amount[s] to a
complete deprivation of judicial review of the determination.”  Mendoza-Lopez, at 840.  “Even if the
alien’s eligibility is not clearly disclosed in the record, the IJ has a duty to discuss discretionary relief
with the alien so long as the record as a whole raises a reasonable possibility of eligibility of such
relief.”  Andrade-Partida, 110 F.Supp.2d at 1268.

It is not enough, however, for the defendant to show a defect in the proceedings; he must also
show prejudice from that defect.  To satisfy a showing of prejudice, an “alien does not have to show
that he actually would have been granted relief.  Instead, he must only show that he had a ‘plausible’
ground for relief from deportation.”  See Ubaldo-Figueroa, 364 F.3d at 1050 (quoting United States v.
Arrieta, 224 F.3d 1076, 1079 (9th Cir. 2000)).  Although the Ninth Circuit has not defined the term
“plausible,” “this standard would seem to encompass borderline cases, perhaps even where the equities
are in equipoise.  Stated differently, it seems fair to interpret this standard as granting defendants in
illegal entry cases the benefit of the doubt, even if they have a borderline claim of prejudice, as long as
they establish that their deportation proceeding was procedurally deficient.”  Wible, Brent S., The
Strange Afterlife of Section 212(c) Relief: Collateral Attacks on Deportation Orders in Prosecutions for
Illegal Reentry After St. Cyr, 19 GEO. IMMIGR. L.J. 455, 475 (Summer 2005).  
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II. THE “S.A.F.E.” APPROACH

The “S.A.F.E.” Approach to defending illegal reentry prosecutions guides defense counsel
through the four key areas most relevant to defending an illegal reentry case: Status, Aggravated
Felonies, Family, and Exclusions.  These four words are trigger words designed to remind defense
counsel of the areas most ripe for challenge.  By systematically evaluating your cases in these four
areas, you will be most effective and efficient in identify potential motions, trial defenses, and key
issues for sentencing.

A. Status

Every case must begin by identifying your clients’ immigration status.  Does he or she have
permission to be in the United States, or did s/he have such permission in the past?  Was that status a
green card (aka Lawful Permanent Resident (LPR)), Temporary Worker, Visa, Asylee?  How was the
status obtained?  When was it lost?  How or why was is lost?  

B. Aggravated Felonies

The death knell of most illegal reentry cases is if the defendant has a prior conviction for what is
considered an aggravated felony.  An aggravated felony deprives individuals of most forms of relief
from deportation, thus, many defendants were removed because an immigration official determined the
defendant had an aggravated felony.  You should check to see if it really is an aggravated felony. 
Aggravated felonies are defined under 8 U.S.C. Section 1101(a)(43).  You must look at the aggravated
felony definition at the time of the removal proceeding, not at the time the crime was committed to
determine its applicability.  Also, see the section below on the Taylor/Shephard categorical analysis to
determine whether the prior offense is categorically an aggravated felony or whether there is some
argument that it is not.  This information is sometimes contained in the Alien file (“A-file”), but it is
also important to pull the original court file for the most relevant convictions. 

Also, you don’t want to simply look at your client’s aggravated felonies, but get a good sense of
his entire rap sheet.  Are there crimes of moral turpitude?  How many?  What are they?  When did they
occur?  This is all relevant to the lawfulness of the prior deportation and/or the applicability of certain
enhancements under the Guidelines.

C. Family

Your client’s family history is important for many reasons.  First, as anyone who has defended
an immigration case knows, most defendants are in the United States because some, if not all, of their
family is here as well.  That isn’t important just to get to know your client, but certain familial
information can help identify possible defenses.  Ask your client where his/her parents were born and
where they live.  Is either parent a U.S. Citizen?  If so, when did they become a citizen?  You may have
an issue related to derivative citizenship.  Is your client married?  Is the spouse a citizen?  What about
U.S. citizen children?   It is important to find out the client’s current situation if you are attempting to
develop mitigation issues for sentencing.  It is important to find out the client’s situation at the time of
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PRACTICE TIP RE: “REINSTATEMENTS”: If you successfully challenge the underlying
removal order, and the only other removals of your client are “reinstatements” of that removal order,
then the government cannot rely on the reinstatement of the flawed removal order as a predicate to a
1326 prosecution.  United States v. Arias-Ordonez, 597 F.3d 972 (9th Cir. 2010).  In other words,
imagine your client is ordered removed in 2003 by an immigration judge.  He comes back to the
United States five times, each time ICE simply issues a “reinstatement” of the 2003 removal order
and removes him five more times.  If you successfully challenge the lawfulness of the original 2003
removal, the government cannot rely on any of the five reinstatements to establish the “prior
deportation” element of illegal reentry.  In such a situation, the case must be dismissed. 

the initial deportation hearing to determine whether your client was entitled to some form of relief at the
time of the initial deportation hearing.  

D. Exclusions from the United States (Deports, Removals, Etc.)

Under current law, all deportations, exclusions and removals from the United States are called
“removals.”  It is important to get an accurate timeline of your clients removals from the United States,
as well as convictions, because the sequence of events is critical to eligibility for relief from removal
and sentencing enhancements.  This information can be obtained largely from documents in the Alien
file, such as warrants of removal, orders from immigration judges and district directors, and rap sheets. 

When developing this timeline, make sure to differentiate reinstatements from
removals/deportations/exclusions: every new order signed by an actual Immigration Judge is likely an
additional full-fledged deportation hearing.  “Administrative removals” also qualify as full-fledged
removals if your client is an aggravated felon, even though these removals are not signed by an IJ.

In some districts, the audio recording of the immigration hearing may be included with the A-
file.  If it is not included, you should consider requesting the audio recording in every case where:

1. No fasttrack is offered
2. Client had LPR (green card) status or there is evidence in the file of asylum grant

or request
3. Client has potential for derivative citizenship
4. Client had no aggravated felony conviction at the time of the deportation
5. Client is proceeding to trial
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III. FINE TUNING THE APPROACH: THE SECONDARY ANALYSIS

A. AEDPA/IIRIRA

There was a major change in immigration laws between April 24, 1996 and April 1, 1997 with
the enactment of AEDPA and IIRIRA.  Accordingly, lots of mistakes were made by immigration judges
during this period of time.  If your client’s immigration hearing was during this period of time and the
client was a green card holder, there is a good chance that an error occurred at the hearing.  If you can
find some prejudice that went along with that error, you have a motion to dismiss. 

Note, however, that this change in law did not do much to people without status except expand
the bounty of crimes that render the alien inadmissible, as well as relax the standard that an alien needs
to meet to be eligible for voluntary departure in lieu of deportation (see below). 

B. Waivers 

Immigration officials are masters at getting people to waive everything under the sun.  They
have form after form that individuals readily sign without counsel present and without a clear
understanding of what it contains.  When reviewing the A-file, it is important to identify every
document signed by your client.  A waiver of a right to relief will usually bar a motion, absent
explainable circumstances.  You want to know about these documents up front before they are thrown
in your face in the government’s opposition to your motion.  Also, more and more, the government is
using the defendant’s answers to questions posed by immigration officials to identify certain factual
issues, such as when the client unlawfully returned to the United States.  As illegal reentry is a
continuing offense, this date is important and serves as the trigger date for calculating criminal history
points.  Thus, if your client admitted to returning five years prior to being found by immigration
officials, they can count criminal history points going back 20 years from the charge.  On the flip side,
if there is evidence that your client was found by immigration more than five years before charges were
filed, say in a routine jail sweep, then you’ve got yourself a statute of limitations defense. 

C. Forms Sent To Client by ICE

After reviewing the waivers, it is important to look closely at the language of the forms sent or
received by your client from ICE.  May times, these forms are poorly worded and/or contain
misstatements of the law, particularly after major law changes such as 1997.  In such cases, you may
have a legitimate motion to dismiss based on your clients lack of adequate notice of certain proceedings
and relief. 

D. The Easiest Cases to Determine That There is No Motion Likely

While we regularly say “there is no such thing as a dead case” the following are situations where
you generally will not have a strong motion to file (although you may still have some great sentencing
mitigation issues):

1. No history of status AND aggravated felony after April 1, 1997 (committed
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before the initial deportation hearing)
2. No history of status AND “bad” criminal record (not able to prove good moral

character) pre-April 1, 1997
3. No history of status and no family ties to the United States (except for voluntary

departure, see below)

IV. The Most Readily Available Motions (Samples Are Included)

The following is a non-exhaustive list of the most common collateral attack motions to
challenge the legality of an alien’s deportation:

A. IJ Failed to Advise Client about Right To Pre-Hearing Voluntary Departure

1. Overview: After the enactment of IIRIRA in 1997, almost all non agg-felon
aliens in removal proceedings were eligible to ask the IJ permission to depart the
country voluntarily in lieu of deportation, regardless of status.  See 8 U.S.C. §
1229c(a).  Because this regulation was new in 1997, many immigration judges
neglected to inform aliens without status about this one-shot remedy (and
continue to err in such advisement through today).  Such failure on the part of an
IJ constitutes a due process violation if the alien was eligible.  See United States
v. Ortiz-Lopez, 385 F.3d 1202, 1204 n.2 (9th 2004); United States v. Nungaray-
Rubalcaba, 229 Fed.Appx. 436, 438 (9th Cir. 2007) (due process violated where
INS Special Agent failed to inform alien that he was eligible for fast-track
voluntary departure); United States v. Basulto-Pulido, 219 Fed.Appx. 717, 718
(9th Cir. 2007) (IJ’s statement that alien was ineligible to apply for any relief
from deportation was due process violation where alien was eligible for pre-
hearing voluntary departure).  Aliens who depart voluntary instead of being
removed cannot be liable under 8 U.S.C. § 1326 for illegal reentry following
removal, because a voluntary departure is not considered a removal.  See Ortiz-
Lopez, 385 F.3d at 1204, n 1.  

2. Eligibility:
(1) Initial deportation hearing must be after April 1, 1997
(2) No aggravated felonies prior to the initial deportation (later is okay)
(3) Must not have waived right to hearing or other forms of relief
(4) Must be able to show that the alien could have financed his way out of the
country
(5) Must not have any previous removals or grants of voluntary departure

3. In Absentia Deportations: In addition to IJ error, a due process violation may lie
if your client was eligible for voluntary departure but he never got the hearing he
was entitled to and thus, was never advised of such.  It is not uncommon for ICE
to deport aliens in absentia, meaning a hearing is conducted without the alien
being present.  Unbelievably, this does not violate due process as long as the
alien was notified by regular mail of the hearing - but it is important to check in
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the A-file for such notice if the predicate element deportation in your case is an
in absentia deportation.  See Andia v. Ashcroft, 359 F.3d 1181, 1185 (9th Cir.
2003) (“Had petitioners not received any notice satisfying constitutional
requirements – actual or constructive – of the deportation proceedings, it would
be a violation of their rights under the Fifth Amendment of the Constitution to
deport them in absentia.”).  It is also important to check with your client to see if
they actually received notice of the hearing and/or had grounds to file a motion to
reopen, as you may be able to challenge the in absentia deportation.  See
Sembiring v. Gonzales, 499 F.3d 981, 985 (9th Cir. 2007)(explaining the motion
to reopen process)(but see United States v. Hinojosa-Perez, 206 F.3d 832, 836
(9th Cir. 2000)(alien advised of his right to file motion to reopen could not
challenge prosecution under 8 U.S.C. § 1326.).   Moreover, if notice of hearing
was mailed to the wrong address, or told the alien to report to the wrong place,
the notice itself may have violated due process.  See Walters v. Reno, 145 F.3d
1032,1042-43 (9th Cir. 1998) (INS forms violated due process where forms were
confusing and affirmatively misleading).  In sum, if your client was denied a
hearing through no fault of his own and was potentially eligible for voluntary
departure, a motion may lie.

Practice Tip: This motion is best made for clients without status

B. St. Cyr - Failure to Advise of 212(c) Relief

1. Overview: Before the enactment of AEDPA, many legal permanent residents
pled guilty to certain felonies in reliance on the fact that such felony convictions
would not necessarily cause them to lose their green cards.  The form of relief
these aliens were relying on was codified in section 212(c) of the pre 1996
version of the Immigration and Nationality Act, which provided relief from
deportation for felon aliens who had served less than five years for their crimes. 
See 8 U.S.C. §1182(c)(1995). When AEDPA and IIRIRA effectively eliminated
212(c) relief, these aliens were out of luck until the Supreme Court found such
relief retroactive in INS v. St. Cyr, 553 U.S. 289 (2001).  Between 1996 and
2001, however, immigration judges routinely mistakenly advised green card
holders that 212(c) relief was dead, and accordingly ordered thousands of
erroneous deportations.  As a result, numerous aliens who were once green card
holders have successfully challenged prosecutions under 8 U.S.C. § 1326, based
upon receiving misadvice from the IJ that 212(c) relief was not available at the
time of their deportations.  See, e.g., United States v. Leon-Paz, 340 F.3d 1003,
1004 (9th Cir. 2003); United States v. Ubaldo-Figueroa, 364 F.3d 1042, 1049-50
(9th Cir. 2004); United States v. Pallares-Galan, 359 F.3d 1088, 1095 (9th Cir.
2004); United States v. Lopez-Hernandez, 2007 WL 608111 (N.D.Cal. 2007);
United States v. Andrade-Partida, 110 F.Supp.2d 1260, 1272 (N.D. Cal. 2000). 

2. Eligibility: Only past green card holders can file this form of collateral attack. 
Moreover, this motion is only available for individuals whose aggravated felony
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convictions predate AEDPA.  Please consult AFPD (D. Az) Heather Williams’
outline (included) for Checklist/Requirements. Moreover, you must show
“unusual or outstanding equities” if your client has a lengthy record.  For a
discussion of this standard, see Lopez-Hernandez, 2007 WL 608111 (N.D.Cal.
2007).

C. 212(h) Relief

1. Overview: This form of relief is a “waiver of excludability” designed to prevent
hardship to a U.S. citizen or green card holder spouse, parent or child.  See 8
U.S.C. § 1182(h); see also Bui v. INS, 268, 270 (9  Cir. 1996). The Ninth Circuitth

has found at least two cases in which an IJ erred by failing to advise an alien of
his eligibility to apply for such relief in the context of a prosecution under 8
U.S.C. § 1326.  See United States v. Arrieta, 224 F.3d 1076 (9th Cir. 2000);
United States v. Arce-Hernandez, 163 F.3d 559 (9  Cir. 1998).  Such a collateralth

attack will only lie when there is evidence in your client’s A-file of U.S. citizen
or LPR immediate relatives.  Moreover, there must be evidence that your client’s
deportation caused “extreme hardship” to LPR/citizen relative – and this standard
is very hard to meet.

2. Eligibility: This form of relief has been available to different groups over
different time periods – for example, it was not available to LPRs after April 1,
1997, but it may have been available prior.  It is arguably available to aggravated
felons, see United States v. Arrieta, 224 F.3d 1076 (9th Cir. 2000).  One of the
biggest deterrents to winning a 212(h) motion is that arguably, your client must
also show that he could have adjusted status to that of LPR after receiving the
“waiver of excludability” - which requires that a visa have been immediately
available.  See 8 U.S.C. § 1255(a); Arce Hernandez, 163 F.3d at 563.  At the very
least, it seems that there must be some evidence in the client’s file of a petition
for adjustment of status at the time of the deportation hearing – something very
few clients have.  Id.

D. Asylum and Withholding of Removal

1. Asylum: An alien can be granted asylum if the Attorney General determines that
the alien was a “refugee.”  See 8 U.S.C. § 1158(a).  A refuge is defined as a
person who was “unable or unwilling to return to” his or her home country
“because of persecution or a well-founded fear of persecution on account of race,
religion, nationality, membership in a particular social group, or political
opinion.”  8 U.S.C. § 1101(a)(42)(A).

An applicant may apply for asylum if she is “physically present in the United
States” or at the border.  8 U.S.C.§ 1158(a)(1). “The applicant may qualify as a
refugee either because he or she has suffered past persecution or because he or
she has a well-founded fear of future persecution.” 8 C.F.R. § 1208.13(b).
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2. Withholding of Removal: In order to qualify for withholding of removal an
applicant must show that her “life or freedom would be threatened” if she is
returned to her homeland, on account of race, religion, nationality, membership
in a particular social group, or political opinion. 8 U.S.C. § 1231(b)(3); 8 C.F.R.
§ 1208.16(b). The agent of persecution must be “the government or . . . persons
or organizations which the government is unable or unwilling to control.”
Reyes-Reyes v. Ashcroft, 384 F.3d 782, 788 (9th Cir. 2004) (internal quotation
marks omitted).

“To qualify for withholding of removal, an alien must demonstrate that it is more
likely than not that he would be subject to persecution on one of the specified
grounds.” Al-Harbi v. INS, 242 F.3d 882, 888 (9th Cir. 2001) (internal quotation
marks omitted); see also INS v. Stevic, 467 U.S. 407, 430 (1984); Hanna v.
Keisler, 506 F.3d 933, 940 (9th Cir. 2007); Zehatye v. Gonzales, 453 F.3d 1182,
1190 (9th Cir. 2006); 8 C.F.R. § 1208.16(b)(2). “This clear probability standard
for withholding of removal is more stringent than the well-founded fear standard
governing asylum.” Al-Harbi, 242 F.3d at 888-89 (internal quotation marks and
citation omitted).  

An applicant who fails to satisfy the lower standard of proof for asylum 
necessarily fails to satisfy the more stringent standard for withholding of
removal. See Farah v. Ashcroft, 348 F.3d 1153, 1156 (9th Cir. 2003). However,
if asylum is denied in the exercise of discretion, the applicant remains eligible for
withholding. See Huang v. INS, 436 F.3d 89, 95 (9  Cir. 2006).th

Mandatory Relief:  “Unlike asylum, withholding of removal is not discretionary.
The Attorney General is not permitted to deport an alien to a country where his
life or freedom would be threatened on account of one of the [] protected grounds
. . . .”  Al-Harbi v. INS, 242 F.3d 882, 888 (9th Cir. 2001) (fear of execution
based on U.S. evacuation from Iraq) (internal quotation marks and citation
omitted).

Nature of Relief: Under asylum, an applicant granted relief may apply for
permanent residence after one year. INS v. Cardoza-Fonseca, 480 U.S. 421, 429
n.6 (1987). Under withholding, the successful applicant is only given a right not
to be removed to the country of persecution. See INS v. Aguirre-Aguirre, 526
U.S. 415, 419-20 (1999). Withholding does not confer protection from removal
to any other country.  El Himri v. Ashcroft, 378 F.3d 932, 937-38 (9th Cir. 2004);
 Huang v. Ashcroft, 390 F.3d 1118, 1121 n.2 (9th Cir. 2004).

E. Derivative Citizenship (Can also be a trial defense to element alleging defendant is not
an alien) (chart attached)

1. The Children Citizenship Act of 2000 (“CCA”), 8 U.S.C. § 1431, went 
into effect on February 27, 2001.  This change in the law results in two basic eras
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for derivative citizenship: one law for people who turned 18 prior to February
27, 2001, and another – more defendant friendly law – for people who turned 18
on or after February 27, 2001.  See Hughes v. Ashcroft, 255 F.3d 752, 760 (9th
Cir. 2001) (“the CCA granted automatic citizenship only to those children who
were under the age of 18, and who met the other criteria, on February 27,
2001.”).  Rather, “derivative citizenship is determined under the law in effect at
time (sic) the critical events giving rise to eligibility occurred.”  Minasyan v.
Gonzalez, 401 F.3d 1069, 1075 (9th Cir. 2004).

2. Pre-CCA (turned 18 before Feb. 27, 2001): Child born outside the U.S. becomes
a U.S. Citizen as a matter of law upon: 

• the naturalization of both parents; the surviving parent; the parent having
legal custody of the child when there has been a legal separation of the
parents; or, of the mother if birth out of wedlock and the child has not
been legitimated; 

• such naturalization takes place while such child is under the age of
eighteen years; and,

• such child is a lawful permanent residence (LPR) at the time the parent
naturalized.

3. Post CCA (turned 18 on or after February 27, 2001): a child born outside of the
United States automatically becomes a citizen of the United States when: 

• at least one parent of the child is a citizen of the United States, whether
by birth or naturalization (no requirement that parents were legally
separated/divorced); 

• the child is under the age of eighteen; 
• the child is residing in the United States in the legal and physical custody

of the citizen parent; and,
• the child is a lawful permanent residence (LPR) at the time the parent

naturalized.  

F. SENTENCING ISSUES

A. The Guidelines: USSG Section 2L1.2

The Guideline section for illegal reentry cases, Section 2L1.2, presents many issues for a
defendant to challenge.  As discussed in more detail below, the defendant has a great deal of play in
arguing under the Taylor/Shephard categorical analysis that his/her conviction does not qualify for the
drastic Guideline enhancements.  Additionally, the structure of Section 2L1.2 has been deconstructed to
show the stark disparity yielded by this Guideline.  

§2L1.2       Unlawfully Entering or Remaining in the United States
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(a)       Base Offense Level: 8

(b)       Specific Offense Characteristic

(1)       Apply the Greatest:

If the defendant previously was deported, or unlawfully remained in the United States,
after—

A. a conviction for a felony that is (i) a drug trafficking offense for which the
sentence imposed exceeded 13 months; (ii) a crime of violence; (iii) a
firearms offense; (iv) a child pornography offense; (v) a national security
or terrorism offense; (vi) a human trafficking offense; or (vii) an alien
smuggling offense, increase by 16 levels if the conviction receives
criminal history points under Chapter Four or by 12 levels if the
conviction does not receive criminal history points;

B. a conviction for a felony drug trafficking offense for which the sentence
imposed was 13 months or less, increase by 12 levels if the conviction
receives criminal history points under Chapter Four or by 8 levels if the
conviction does not receive criminal history points;

(C)        a conviction for an aggravated felony, increase by 8 levels;

(D)       a conviction for any other felony, increase by 4 levels; or

(E)        three or more convictions for misdemeanors that are crimes of violence
or drug trafficking offenses, increase by 4 levels.

1. Deconstructing the Guideline

The 16-level increase applied under U.S.S.G. § 2L1.2(b)(1)(A), triples the starting offense level
of 8 based upon conduct for which defendants have already been punished.  The excessive nature of this
guideline range becomes starkly apparent when comparing it to the average sentences imposed for this
offense nationwide.  In 2007, the median sentence in immigration cases was 18 months.  See United
States Sentencing Commission, Sourcebook of Federal Sentencing Statistics Fig. E (2008), available at
http://www.ussc.gov/ANNRPT/2007/fige.pdf  (last visited July 24, 2009).  Indeed, before the adoption
of the Guidelines, the average time served by immigration offenders was 5.7 months.  See United States
Sentencing Commission, Supplementary Report on the Initial Sentencing Guidelines and Policy
Statements at 69 tbl. 3 (June 18, 1987), available at
http://www.fd.org/pdf_lib/Supplementary%20Report.pdf (Last visited July 24, 2009).  

The severity of the 16-level increase regularly yields Guideline ranges for illegal reentry
defendants that are approximately four years longer than they would be under the default base offense
level of 8.  See United States v. Hernandez-Castillo, 449 F.3d 1127, 1131 (10  Cir. 2006) (Guidelineth
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range was 57-71 months, but it would have been 6-12 months without the 16-level enhancement);
United States v. Otero, 502 F.3d 331, 333, 337 (3  Cir. 2007) (defendant sentenced to 60 months due tord

16-level enhancement where, had his counsel properly objected, his Guideline range would have been
18-24 months).  By generating a base offense level of 24, the increase grades reentry at the same level
as offenses that are far more serious.  These include sex trafficking of children, see U.S.S.G. §
2G1.3(a)(4); bombing an airport or mass transit facility, see U.S.S.G. § 2K1.4(a)(1); and robbery with a
dangerous weapon causing serious bodily injury, see U.S.S.G. § 2B3.1(a), (b)(3)(B).  The base offense
level yielded by the 16-level increase is higher than the levels assigned to the crimes of inciting a prison
riot with substantial risk of death (level 22), see U.S.S.G. § 2P1.3, and reckless manslaughter (offense
level 18), see U.S.S.G. § 2A1.4(a)(2)(A).  

Sample sentencing memos deconstructing this Guideline section are attached.

2. Notable Departures/Reductions Under the Guidelines

a. Cultural Assimilation

As of November 2010, an amendment to USSG § 2L1.2 now permits a downward departure for
illegal reentry cases where the defendant has established cultural ties to the United States from
childhood and those ties provided the primary motivation for the reentry or continued presence in the
United States. 

The Amendment provides as follows:

8. Departure Based on Cultural Assimilation.—There may be cases in which a downward
departure may be appropriate on the basis of cultural assimilation. Such a departure
should be considered only in cases where (A) the defendant formed cultural ties
primarily with the United States from having resided continuously in the United States
from childhood, (B) those cultural ties provided the primary motivation for the
defendant’s illegal reentry or continued presence in the United States, and (C) such a
departure is not likely to increase the risk to the public from further crimes of the
defendant.

In determining whether such a departure is appropriate, the court should consider, among
other things, (1) the age in childhood at which the defendant began residing continuously
in the United States, (2) whether and for how long the defendant attended school in the
United States, (3) the duration of the defendant’s continued residence in the United
States, (4) the duration of the defendant’s presence outside the United States, (5) the
nature and extent of the defendant’s familial and cultural ties inside the United States,
and the nature and extent of such ties outside the United States, (6) the seriousness of the
defendant’s criminal history, and (7) whether the defendant engaged in additional
criminal activity after illegally reentering the United States.

b. Reduced Offense Level if Prior is Stale
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As of November 2011, USSG § 2L1.2 now explicitly reduces the offense level by 4 levels if the
defendant’s prior is too old to count for criminal history points.  Specifically, subsection (b)(1) provides
an enhancement if the defendant previously was deported, or unlawfully remained in the United States,
after certain predicate convictions. The amount of the enhancement ranges from 16 levels to 4 levels,
depending on the nature of the prior conviction.  The amendment reduces the enhancements at
subsections (b)(1)(A) and (B) to 12 or 8 levels, respectively, if the prior conviction does not receive
criminal history points under Chapter Four.  Subsections (b)(1)(A) and (B) as amended continue to
provide a 16- or 12-level enhancement, as applicable, if the prior conviction receives criminal history
points under Chapter Four.

Notably, at least in the Ninth Circuit, you are not limited to the 4-level reduction and under,
United States v. Amezcua-Vasquez, 567 F.3d 1050, 1055 (9th Cir. 2009) can argue for a greater
variance based on the staleness of the prior conviction. 

c. No Supervision to Follow

Another new amendment to the Guidelines, which went into effect on November 1, 2011,
provides that the “court ordinarily should not impose a term of supervised release in a case in which
supervised release is not required by statute and the defendant is a deportable alien who likely will be
deported after imprisonment.”  USSG § 5D1.1(c). This amendment applies to all cases, not just illegal
reentry prosecutions.  

Notably, the Application Note specifically recognizes that supervised release is not ordinarily
warranted because if a defendant illegal returns to the United States, “the need to afford adequate
deterrence and protect the public ordinarily is adequately served by a ne prosecution.”  Be wary of
prosecutors trying to claim that every illegal reentry client is not ordinary and that his particular
circumstances warrant supervised release.  Such arguments fly in the face of the amendment and
commentary. 

***** BECAUSE IT IS NEARLY IMPOSSIBLE TO DEFEND
AN IMMIGRATION CASE WITHOUT A WORKING
UNDERSTANDING OF THE CATEGORICAL/MODIFIED
CATEGORICAL APPROACH, BELOW IS A SEPARATE
OUTLINE ON THAT ISSUE *****

A “S.A.F.E.” Approach to 
Defending Illegal Reentry Cases 16



I. Taylor/Shepard: The Basics 

A. Introduction: Particularly in the Ninth Circuit, the Taylor/Shepard analysis is the single
area of federal law that has the biggest impact for the most indigent clients. Defense
mastery of the Taylor/Shepard analysis can often produce remarkable reductions in a
client’s sentence – occasionally, with great results that can seem completely counter-
intuitive to the first quick impression of a case.

This area of law is also a morass of jurisprudential goo, with rapidly changing
approaches and rules and stark circuit splits. It is particularly glorious goo, because the
confusion almost inevitably helps our clients.

This outline will discuss the Taylor/Shepard analysis generally, describing why it exists,
what it means, and general principles underlying the approach. It will then provides
some tips for how to use this approach.

We begin with a strong caveat: there is no substitute for recent research. More than any
area of federal law, the Taylor/Shepard analysis is built on shifting sands: state statutes
of conviction often change, the federal statutes and guidelines that use the
Taylor/Shepard analysis are frequently amended, and this field is one of the hottest areas
of Ninth Circuit law. No outline can substitute for recent research in this constantly-
changing field.

B. Why Taylor? Before discussing what the approach is, it is helpful to review why this
method of analysis exists. In their collective “wisdom,” Congress, the United States
Sentencing Commission, and the Board of Immigration Appeals have often used prior
convictions as a predictor for future recidivism and as a gauge of culpability. Put plainly,
Congress and the Commission consider our clients with priors to be bad: bad risks for
recidivism, bad flight risks, more morally culpable, and more deserving of much greater
punishments because of their pasts.

As we’ll show below, this link between priors and punishment shows up throughout the
federal system: in a wide variety of criminal offenses, and in immigration proceedings. 

One of many problems with this approach is that the federal government legislates
within a framework of a federal system of fifty independent states (plus protectorates and
a Commonwealth). The meaning of a prior can vary dramatically between these different
sovereignties. Thus, while Congress or the Commission may feel that a defendant with a
statutory rape conviction deserves greater punishment, it turns out that “statutory rape”
means something radically different in California (where the age of consent of eighteen)
than in the forty-five other states that allow marriage (with parental consent) at the age of
sixteen. See Estrada-Espinoza v. Mukasey, 546 F.3d 1147, 1153 (9th Cir. 2008) (en
banc).  

Hence the conundrum: the feds want greater punishment based on priors, but most priors
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arise out state systems that use similar terms to describe radically different criminal
conduct. The Taylor/Shepard analysis is an attempt to deal with the problem of greater
federal punishment based on prior convictions, when there is no uniform definition of
these prior convictions. Or, as summarized by Judge Thomas in the important Estrada-
Espinoza decision, “The underlying theory of Taylor is that a national definition of the
elements of a crime is required so as to permit uniform application of federal law in
determining the federal effect of prior convictions.” Id. at 1157-58. 

II. When does Taylor/Shepard Apply? We’ll return in a moment to expand upon what the
Taylor/Shepard approach is and how it has evolved in the Ninth Circuit.  First, however, it is
useful to flag statutes and guidelines where the Taylor/Shepard categorical and modified
categorical approaches often arise.

While the Taylor case involved Section 924(e), the Armed Career Criminal Act, the method of
analysis used by the Court was immediately applied by federal courts to any federal statute
where a prior conviction increases punishment or restricts liberties. Below are some frequent
examples of statutes or guidelines that require Taylor analysis in federal court:

• Armed Career Criminal Act; 18 USC § 924(e). Increases sentence in felon-in-
possession cases to fifteen year mandatory minimum. See, e.g., Taylor.

• Career Offender. USSG § 4B1.1. See, e.g., United States v. Snellenberger, 548
F.3d 699 (9th Cir. 2008) (en banc) (using Taylor analysis in analyzing whether
burglary conviction was a “crime of violence” for the Career Offender guideline).

• Child pornography statutes, e.g., 18 USC § 2252A(a)(2). See, e.g., United
States v. Sinerius, 504 F.3d 737 (9th Cir. 2007) (using Taylor analysis to
determine whether state sexual assault prior qualified as a predicate sex offense
for Section 2252(A)(b)).

• Felon in Possession, 18 USC § 922(g)(1), USSG § 2K2.1 (increasing base
offense level if defendant has prior convictions for crimes of violence).

• Illegal reentry, 8 USC § 1326 and USSG § 2L1.2. See, e.g., United States v.
Aguila-Montes, 553 F.3d 1229, 1234 (9th Cir. 2009) (using Taylor analysis and
concluding that California first degree residential burglary conviction does not
qualify as a “crime of violence” under the illegal reentry guideline).

• Use of a gun during violent felony or drug trafficking offense, 18 USC §
924(c). See United States v. Munro, 394 F.3d 865 (10th Cir. 2005) (using Taylor
analysis to determine whether “using a device of interstate commerce to persuade
a minor to have sex” is a “crime of violence” that can trigger Section 924(c)
liability). 

III. The Categorical Approach: Generally, when analyzing whether a prior conviction (also
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referred to as the “predicate offense”) qualifies for an enhancement, the court should not look at
the underlying facts of the offense.  Rather, under the so-called “categorical approach” outlined
by the U.S. Supreme Court in Taylor v. United States, 495 U.S. 575 (1990), the court should
look only to “the fact of conviction and the statutory definition of the prior offense.”  Id. at 602.

In Taylor, the defendant was convicted of being a felon in possession of a gun. Id. at 578. He
also potentially fell within a dangerous enhancement statute, the “Armed Career Criminal Act.” 
Under the Armed Career Criminal Act, felons convicted of possessing a gun receive a fifteen
year mandatory minimum sentence if they have “three previous convictions by any court . . . for
a violent felony or a serious drug offense.” Id. (quoting 18 USC § 924(e)). A “violent felony” is
defined as a crime that has as an element the use, attempted use, or threatened use of physical
force against the person of another, or is burglary, arson, extortion, involves the use of
explosives, or otherwise involves conduct that presents a serious risk of physical injury to
another.” Id. 

Two of Taylor’s four prior convictions fit this statutory definition. He disputed, however,
whether two Missouri second-degree burglary convictions qualified. Id. at 579.

Writing for a unanimous Court, Justice Blackmun conceded that the word “burglary” used in the
statute had not been given a single accepted meaning by the state courts.  Id. at 580.  The Court
also rejected the idea of letting the state definition control: “That would mean that a person
convicted of unlawful possession of a firearm, would, or would not, receive a sentence
enhancement based on exactly the same conduct, depending on whether the State of his prior
conviction happened to call that conduct ‘burglary.’” Id. at 590-91. 

Instead, the Court identified a “generic” definition for burglary that included elements found in
the criminal codes of most states. Id. at 598.  The Court then concluded that a person has been
convicted of burglary for purposes of the enhancement “if he is convicted of any crime,
regardless of its exact definition or label, having the basic elements” of the generic crime of
burglary.  Id. at 599.

The Court thereby established the so-called “categorical approach.”  A court must first identify
the generic offense.  Then, the Court must compare the elements of the predicate offense to that
generic offense.  If the Court determines that statutory definition of the predicate offense
substantially corresponds to the “generic” offense – that is, the elements of the predicate offense
are substantially the same as the elements of the generic offense – the enhancement always
applies because the prior conviction would necessarily involve facts equating to the generic
offense. 

While undertaking this approach, the court does not look to the facts underlying the
conviction – only to the statute and its elements.

IV. The Modified Categorical Approach: What happens, however, if the predicate offense is
broader than the generic offense?  That is, what if the predicate statute may be violated both in
ways that qualify for enhancement and in ways that do not qualify for enhancement?  In such
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circumstances, you turn to the so-called “modified categorical approach.”  This approach was
briefly outlined in Taylor, but then greatly expanded in 2005 in the Supreme Court’s decision in
Shepard v. United States, 544 U.S. 13 (2005). 

      
In Taylor, the Court found a limited caveat to the categorical approach and held that where the
defendant is convicted after a jury trial of a “mixed” statute (one covering both qualifying and
non-qualifying conduct), the enhancement will be appropriate “in a narrow range of cases where
a jury was actually required to find all the elements of a generic burglary.”  Taylor, 495 U.S. at
602.  Thus, if “the charging paper and jury instructions [in the prior case] actually required the
jury to find all the elements of [a qualifying offense] in order to convict the defendant,” then the
enhancement applies.  Id.

Justice Blackmun’s brief discussion of the modified categorical approach in Taylor identified
just two sources of facts when comparing the prior conviction to the generic federal definition:
“the charging paper and jury instructions.”  Taylor, 495 U.S. at 602.  

In Shepard, the Supreme Court considered how the Taylor approach should be applied in cases
where the prior conviction was obtained by guilty plea, rather than by jury trial.  Shepard, 544
U.S. at 17.  The government argued that it should be able to use police reports or complaint
applications – even if the facts contained therein were never assented to by the defendant – to
establish an enhancement.  Id.  The Court disagreed and limited the sources of facts available
for the modified categorical analysis to those materials that would allow a later court to
determine “whether the plea had ‘necessarily’ rested on the fact[s]” required to establish the
elements of the generic crime.  Id. at 20-21.  

The Shepard Court did not limit the sources of facts to those outlined in Taylor.  Rather, in
cases where the defendant pleaded guilty to the prior conviction instead of going to trial, other
sources of facts are also fair game for the modified categorical analysis:

1. A bench-trial judge’s formal ruling of law and findings of fact;

2. The statement of factual basis for the charge, shown by a transcript of plea
colloquy or written plea agreement; or,

3. A record of comparable findings of fact adopted by the defendant upon entering
the plea.

Id. at 20. What cannot be used
are non-judicial documents,
such as police reports. Id. at 21-
26. 

But, beware: a police report can be used if
specifically incorporated into the factual
basis for a plea. See United States v.
Espinoza-Cano, 456 F.3d 1126, 1131 (9th
Cir. 2006). 
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The issue of what documents can be used in the modified categorical approach is a hot topic in
the Ninth Circuit, and the rules change frequently. For example, in 2007 the late Judge Ferguson wrote
that a clerk’s minute order cannot be used in the modified categorical analysis. United States v.
Snellenberger, 480 F.3d 1187 (9th Cir. 2007), rev’d  548 F.3d 699 (9th Cir. 2008) (en banc). In 2008,
however, an en banc court of the Ninth Circuit reversed this rule, and held that clerk minute orders are
fair game for the modified categorical analysis. 548 F.3d at 702.

In short, the following are worrisome sources of additional facts that can be relied upon by the
district court as it undertakes the modified categorical analysis:

! Charging documents if the charges are admitted at the plea and the conduct alleged is
narrower than the generic definition. United States v. Vidal, 504 F.3d 1072, 1088 (9th
Cir. 2007) (en banc) (“We have repeatedly held that charging documents are insufficient
alone to prove the facts to which a defendant admitted.”) (internal quotations and
citation omitted) (emphasis added);

! Jury Instructions. Taylor;

! The Judgment of Conviction. United States v. Martinez, 232 F.3d 728, 733 (9th Cir.
2000);

! Transcripts of the plea colloquy. United States v. Bonat, 106 F.3d 1472 (9th Cir.
1997);

! Signed plea agreements. United States v. Sweeten, 933 F.3d 765, 768-70 (9th Cir.
1991);

! Stipulated facts used as a factual basis for a plea. United States v. Hernandez-
Hernandez, 431 F.3d 1212 (9th Cir. 2005);

! Signed or handwritten (by the defendant) applications to enter a plea;

! Clerk minute orders. United States v. Snellenberger, 548 F.3d 699, 701 (9th Cir. 2008)
(en banc) (“We therefore hold that district courts may rely on clerk minute orders that
conform to the essential procedures described above in applying the modified categorical
approach.”); and, 

! Police reports, if those facts are admitted as the factual basis for the plea. United States
v. Espinoza-Cano, 456 F.3d 1126, 1131 (9th Cir. 2006). 

What cannot be used as sources of facts for the modified categorical analysis include:

! Presentence reports. United States v. Franklin, 235 F.3d 1165, 1172 (9th Cir. 2000)
(“The question of first impression that we must still address is whether the sentencing
court permissibly may have relied upon the charging papers (insufficient alone) in
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conjunction with the PSR (also insufficient alone) to enhance Franklin's sentence. The
probation office, in its addendum to the PSR, urges that such a conjunctive reliance is
permissible. We disagree.”); see also United States v. Vidal, 504 F.3d 1072, 1087 n.25
(2007) (en banc) (“Although the federal pre-sentence report includes some information
about Vidal's 1994 conviction under section 10851(a), we may not rely on this
document.”) 

! Police reports, if those facts weren’t admitted at the plea;

! Witness statements;

! Rap sheets.

V. Aguila-Montes de Oca and the now-gone Navarro-Lopez Line: “Missing an Element of the
Generic Conviction:” As stated above, prior convictions fall within the two approaches
described above – the prior will either be categorically within the generic definition, or it will be
broader and subject to a modified categorical analysis.  In the Ninth Circuit between 2007 and
2011, there was a unique, third option as well, and one that was extraordinarily valuable to the
defense: those priors “missing an element” of the generic offense laid out by the Navarro-
Lopez line of cases.  This authority, unfortunately, came to an end on August 11, 2011 when the
Ninth Circuit issued its en banc opinion in United States v. Aguila-Montes de Oca, 655 F.3d 915
(9th Cir. 2011) (en banc).

Let’s start with Navarro-Lopez v. Gonzalez, 503 F.3d 1063(9th Cir. 2007) (en banc), to explain
what has changed.  In Navarro-Lopez, the Ninth Circuit considered whether “accessory after the
fact” – a California crime – was a “crime of moral turpitude” under the Immigration and
Nationality Act.  The Court began with the typical Taylor analysis, comparing the California
statute of conviction with the generic definition of “moral turpitude.”  Id. at 1070.  The
California offense lacked a key element of the generic offense, the Court found, “the moral
turpitude, the requisite depravity.”  Id. at 1073.  Navarro-Lopez held that where the predicate
statute is missing an element of the federal generic definition, the court cannot go on to conduct
a modified categorical analysis and the predicate offense can never qualify for the generic
offense.

Sound too good to be true?  According to the Court in Aguila Montes de Oca:  yes, that’s too
good to be true.  Now, even if the predicate offense is missing an element of the generic offense,
you still turn to the modified categorical approach to determine: “in light of the facts in the
judicially noticeable documents, (1) what facts the conviction necessarily rested on (that is, what
facts the trier of fact was actually required to fine); and (2) whether these facts satisfy the
elements of the generic offense.”  Aguila Montes de Oca, 655 F.3d at 940.

In certain circumstances, the holding of Aguila Montes de Oca can nonetheless preclude the
court from determining that your client’s prior qualifies for an enhancement because the en banc
opinion even further limited what facts may be under the modified categorical approach to those
necessary to the conviction (not merely those admitted by the defendant).  “It is not enough that

A “S.A.F.E.” Approach to 
Defending Illegal Reentry Cases 22



an indictment merely allege a certain fact or that the defendant admit to a fact.”  Id. at 937.
Instead, to conclude that “the fact finder necessarily found the elements of the generic crime,”
the modified categorical approach requires that “the defendant could not have been convicted of
the offense of conviction unless the trier of fact found the facts that satisfy the elements of the
generic crime.”  Id; see Aguilar-Turcios v. Holder, 691 F.3d 1025, 1039 (9th Cir. 2012). 

While certiorari has not been granted in Aguila Montes de Oca, in a strange twist, the U.S.
Supreme Court granted certiorari to review a similar, but unpublished decision, Descamps v.
United States, 466 Fed. Appx 563 (9th Cir. 2012).  In Descamps, the defendant argued that his
prior California burglary conviction should not count as a violent felony for ACCA purposes
because the California burglary statute does not include the element of unlawfully entering or
remaining at the site of the alleged crime, thereby excluding the conviction from generic
burglary in its entirety.  The Ninth Circuit, however, based on Aguila Montes de Oca, went to
the modified categorical approach to determine that unlawful entry element had been met based
on the factual basis for the plea.  The Supreme Court granted certiorari to decide whether the
Ninth Circuit correctly applied the modified categorical approach in a situation such as this
where the predicate statute is entirely missing an element of the generic offense. --- S.Ct. ---,
2012 WL 1031489 (2012).

VI. Putting it all Together:  Does a prior conviction qualify for an enhancement?  To make this
determination, the court: (1) identifies the elements of the “generic” offense; then, (2) compares
the elements of the predicate conviction to the generic definition of the crime.  

A. Categorically Qualifies: If the prior crime of conviction is narrower than the generic
federal definition, or is the same as the generic definition, then it categorically qualifies
for the enhancement (facts are irrelevant).  Id. at 599. In other words, if one cannot
commit the predicate offense in a manner that would not also constitute the generic
crime, then it “categorically” meets the definition.  This is the categorical approach: a
comparison of the statutory definition of the prior offense with the federal enhancement
statute or guideline. Id. at 601-02. One does not look at the facts of conviction during
the categorical analysis.

B. Modified Categorical: If the prior crime of conviction is broader than the generic
offense, i.e., where the statute may be violated both in ways that qualify for enhancement
and in ways that do not qualify for enhancement, the court may look at certain judicially
noticeable, reliable documents to determine the precise factual basis for the defendant’s
conviction.  Only when the judicially noticeable facts – those facts admitted by the
defendant or found by the jury – establish the elements of the generic offense does the
enhancement apply.

C. Missing an Element???: If the prior crime of conviction is entirely missing a necessary
element of the generic crime, preserve your objection based on Descamps and hold your
breath until the U.S. Supreme Court decides whether it can ever qualify for the
enhancement.  
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VII. Taylor Tips: Following are some pointers to bear in mind when fighting the Taylor/Shepard
categorical or modified categorical analysis at sentencing.

A. Government Bears Burden: The factual burden is on the government to establish that a
prior conviction qualifies for an enhancement. United States v. Kovac, 367 F.3d 1116,
1119 (2004) (“The government has the burden to establish clearly and unequivocally that
the conviction was based on all of the elements of a qualifying predicate offense.”);
United States v. Franklin, 235 F.3d 1165, 1172 (2000) (“The government must prove
that a jury convicted a defendant of all of the elements of generic burglary, which
thereby were proved beyond a reasonable doubt; or, the government must prove that the
defendant by plea admitted to all of the elements of generic burglary.”)

B. Beware of Amendments: A Taylor categorical analysis requires comparison of three
discrete items: the state conviction with whatever elements were admitted or proven, the
federal term set forth in a statute or guideline, and the “generic” federal definition as set
forth in case law (or, in cases of first impression, in the Model Penal Code, state
decisions, and perhaps the federal code). 

Each one of those three items can and do change over time, and a change in any one item
can have a profound impact on the Taylor analysis. See, e.g., United States v. Becerril-
Lopez, 541 F.3d 881, 889 n.4 (9th Cir. 2008), cert. denied 129 S. Ct. 959  (2009)
(discussing amendment to § 4B1.2 that eliminated a reference to 18 USC § 16). An
accurate Taylor categorical or modified categorical analysis requires: 

1. The federal term at the time of the federal offense or sentencing (whichever is
more favorable); 

2. The state statute of conviction at the time of the state offense (which could be
decades earlier), and 

3. The current federal “generic” definition of the federal offense.

This means that an accurate Taylor analysis often requires pulling the state penal code
and checking if it has been amended since the date of conviction. If it has, remember that
it is the state penal code at time of state conviction that is used to check elements against
the generic offense – and this often requires some historical research in Westlaw or
Lexis.

A. Be Wary of Cross-Referenced Definitions: Federal statutes and guidelines that rely on
prior convictions are often written with similar – but not identical – language. (See
listing of “crime of violence” statutes below). As a result, it is not uncommon for the
Ninth Circuit to import a holding about a state statute from the context of one federal
definition to another. At times, this practice helps the defense. See United States v.
Narvaez-Gomez, 489 F.3d 970, 976 (9th Cir. 2007) (importing favorable rule regarding
“crime of violence” from context of 18 USC § 16 to USSG § 2L1.2). 
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More often, it seems, this cross-pollenation hurts the defense. See, e.g., United States v.
Martinez, 232 F.3d 728, 732-33 (9th Cir. 2000) (looking to federal drug statute, 21 USC
§ 952, for definition of term, “import” in Career Offender guideline).

It is sloppy analysis to assume that because a state offense qualifies as – for example – a
crime of violence for one federal statute it automatically qualifies under a different
federal definition. Many of the federal definitions have slight variations in their wording
that can have dramatic differences in their meaning. See, e.g., United States v. Becerril-
Lopez, 541 F.3d 881, 889 (9th Cir. 2008), cert. denied 129 S. Ct. 959  (2009) (discussing
and distinguishing the “crime of violence” definitions in USSG § 2L1.2 (illegal reentry),
USSG § 4B1.2 (Career Offender), and 18 USC § 16). Do not concede that a Ninth
Circuit decision that a state conviction qualifies to trigger one federal definition
necessarily controls the viability of that state conviction for a different federal definition.

B. Crimes of Violence: As alluded to above, there are many different federal statutes and
guidelines that increase a sentence – or that limit a defendant’s release – based on
whether there is a prior conviction for a “crime of violence.” See USSG § 2L1.2,
comment. n.1(B)(iii) (illegal reentry guideline); USSG § 4B1.2 (Career Offender
definitions); 18 USC § 16 (general federal definition of “crime of violence); 18 USC §
3156(a)(4) (definition of “crime of violence” for Bail Reform Act). These definitions
vary: do not assume that a state offense that is a “crime of violence” for an illegal reentry
case necessarily is for Career Offender.

Also note that the “crime of violence” federal generic definition has been under
methodical attack in the Ninth Circuit because the generic definition includes heightened
form of recklessness (or an intentional mens rea element), while many state “violent”
offenses can be satisfied by ordinary recklessness. See, e.g., United States v. Esparza-
Herrera, 557 F.3d 1019, 1022-23 (9th Cir. 2009) (holding that Arizona assault
conviction – which can be committed with ordinary recklessness – does not meet
categorical generic definition of assault for illegal reentry guidelines); see also United
States v. Navaez-Gomez, 489 F.3d 970, 976 (9th Cir. 2007) (“Fernandez-Ruiz limits
categorical crimes of violence to offenses committed through intentional use of force
against the person of another rather than reckless or grossly negligent conduct.”) Thus, a
good starting point if a client is facing an enhancement for a “crime of violence” prior is
to check whether the state offense can be satisfied with mere recklessness. If so, that
state conviction will not categorically qualify (though it may under the modified
categorical analysis).

C. Nolo pleas: In California, a defendant can plead nolo contendere (“nolo”), wherein he
admits factual guilt but does not admit the elements of the offense. This is also called a
West plea. See United States v. Vidal, 504 F.3d 1072, 1089 (9th Cir. 2007) (en banc).
Does a nolo plea block the government’s attempt to count a prior conviction under the
Taylor categorical or modified categorical analysis?

In general, no. While there is little direct published authority in the Ninth on this issue,
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the general rule is that a nolo plea makes no difference if the state offense categorically
qualifies – that is, if it categorically matches the federal generic definition. Similarly, a
nolo plea makes no difference if, as part of the plea, a police report or charging
document is incorporated as the factual basis. A nolo plea only derails the Taylor
modified categorical analysis when there are no permissible documents showing the
facts of the conviction, and the state offense does not categorically qualify. See, e.g.,
Vidal, 504 at 1089. 
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IMMIGRATION INFORMATION SHEET

PERSONAL AND FAMILY HISTORY A-FILE 

Name

Date of Birth

Age

Country of birth

Mother U.S. Citizen?                

Father U.S. Citizen?                

Spouse U.S. Citizen?                

1. Child U.S. Citizen?                

2. Child U.S. Citizen?                

3. Child U.S. Citizen?                

4. Child U.S. Citizen?                

5. Child U.S. Citizen?                

Education

ENTRY/REMOVAL HISTORY A-FILE

Date of first entry to
U.S.

Where entered

How entered

Date of first removal from
U.S.

Type of removal

Was there a hearing?

Was client advised of rights?



Date of second entry

Where entered

How entered

Date of second removal

Type of removal

Was there a hearing?

Was client advised of rights?

Date of third entry

Where entered

How entered

Date of third removal

Type of removal

Was there a hearing?

Was client advised of rights?

Date of fourth entry

Where entered

How entered

Date of fourth removal

Type of removal

Was there a hearing?

Was client advised of rights?



STATUS HISTORY A-FILE

Type of status

Date received

Date revoked

How revoked

Other family
members who have
status/what kind

Hardship for citizen
family members
when client
deported?

Eligible for
asylum?(“refugee”)

Eligible for
Withholding?
(“life or freedom
threatened”)

CONVICTION HISTORY A-FILE

Date charged

Charge

Date convicted

Felony/Misd

Sentence

Revocation?

Currently on
probation/parole?

Aggravated
Felony?



Date charged

Charge

Date convicted

Felony/Misd

Sentence

Revocation?

Currently on
probation/parole?

Agg. Felony?

Date charged

Charge

Date convicted

Felony/Misd

Sentence

Revocation?

Currently on
probation/parole?

Agg. Felony?

Date charged

Charge

Date convicted

Felony/Misd

Sentence

Revocation?

Prob/parole?

Agg. Felony?



Date charged

Charge

Date convicted

Felony/Misd

Sentence

Revocation?

Prob/parole?

Agg. Felony?

Date charged

Charge

Date convicted

Felony/Misd

Sentence

Revocation?

Prob/parole?

Agg. Felony?

Date charged

Charge

Date convicted

Felony/Misd

Sentence

Revocation?

Currently on
probation/parole?

Agg. Felony?



MISCELLANEOUS A-FILE

Where/how was
client picked up by
ICE?

Date of ICE
detainer

Found-in date

Was client under
18 and an LPR
when parents
naturalized?

Did client have IJ
hearing between
4/24/96-4/1/97?

Did client ever
waive rights?

Did client have Ag.
Fel. conviction
prior to initial
deportation?

Was client deported
in abstentia?

Did client have
green card and
plead to Ag fel
prior to 4/26/96?

Is Ag. Fel a
categorical offense?

NOTES: 



REMOVALS

 “UNDOCUMENTED” Persons       “DOCUMENTED” Persons

`

   

  YES           NO

Arriving

1. Legal Permanent Resident

2. Temporary Protected Status

3. Work Authorization

4. Visa- Current

“DEPORTABLE”“INADMISSIBLE”

Present in U.S.Paroled into

U.S. for

prosecution

IJ Hearing Required
Right to Relief from
Deportation Must Be

Explained

(INA § 240)

Check for Voluntary Departure

St. Cyr Relief (212(c))

212(h) 

Cancellation of Removal

Asylum/Withholding/
C.A.T.

1. Visa Overstay

2. Illegal Alien with 2

years continuous presence

“Expedited Removal”
No IJ Hearing Required

No Right to Voluntary Dep.
May Have Right to Withdraw
Application for Admission,

Asylum (if no agg. fel), C.A.T.
8 U.S.C. § 1225(b)

INA § 212(a)(6)(c) and (7)

IJ Hearing Required Unless Valid
Stipulation and Waiver Signed and

Adopted by IJ

Check for Voluntary Departure
212(h) 

Asylum/Withholding/C.A.T

Aggravated Felon?

1. Port of Entry
2. Caught within 100 miles

of border and less than
14 days presence in U.S.

“Administrative Removal”
 8 U.S.C. § 1228(b)

Watch for 212(h) relief (if
resident citizen or LPR family)

C.A.T. Relief
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,

Plaintiff,

v.

Defendant.

_____________________________________

)
)
)
)
)
)
)
)
)
)
)
)

No. CR-09-1090 SI

DEFENDANT’S MOTION AND
MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF
MOTION TO DISMISS INDICTMENT
DUE TO UNLAWFUL DEPORTATION

Hearing Date: March 26, 2010
Time: 11:00 am
Court:  Hon. Susan Illston

TO: UNITED STATES OF AMERICA, PLAINTIFF; AND JOSEPH RUSSONIELLO,
UNITED STATES ATTORNEY, NORTHERN DISTRICT OF CALIFORNIA; AND
BRIAN LEWIS, ASSISTANT UNITED STATES ATTORNEY:

PLEASE TAKE NOTICE that on March 26, 2010, at 11:00 a.m., before the Honorable

Susan Illston, defendant  will move this Court to dismiss the indictment on the

grounds that as a matter of law, the government cannot establish that Mr.  was previously

“deported” within the meaning of 8 U.S.C. § 1326 because the deportation proceedings giving

rise to the order of deportation were fundamentally flawed.  This motion is based on the instant

notice of motion, motion, and memorandum of points and authorities, supporting declarations, all

other applicable constitutional, statutory, and case authority, and such evidence and argument as

may be presented at the hearing of this motion. 
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MEMORANDUM OF POINTS AND AUTHORITIES

I.     INTRODUCTION

Defendant  is charged in a one count indictment with a violation of 8 U.S.C.

§ 1326, illegal reentry after deportation.  The indictment against Mr. should be

dismissed on the grounds that his prior deportations, as a matter of law, cannot constitute the

prior lawful deportation order necessary for the government to establish the deportation element

of a violation of 8 U.S.C. § 1326.  

At the time of his deportation proceedings in 1999, Mr.  had been diagnosed with

HIV and feared his return to Honduras because of that status.  Nonetheless, an immigration

official – not even an immigration judge – ordered Mr. deported without notifying him

of his right to seek relief from deportation, inquiring as to whether he had a fear of return to

Honduras, or even holding a hearing.  The immigration official overtly mis-advised Mr. 

that he had no possibility of relief from deportation, ordered him removed with the strike of a

pen, and deported him to Honduras.  Mr.  should not have been returned to Honduras as

he had a legitimate fear of returning there and was eligible for “withholding of removal” – a form

of relief from deportation.

Through this error, the immigration service denied Mr.  due process of law,

resulting in his unconstitutional deportation.  There is no question that Mr.  suffered

prejudice from this error because he was in fact eligible for relief from deportation and was

nonetheless removed to Honduras.  Under these circumstances, the underlying deportation order

cannot serve as a predicate for a prosecution for illegal reentry.  As Mr.  two other

removals were simply reinstatements of the flawed 1999 removal order, there is no lawful

deportation order against Mr.  thus, the indictment must be dismissed.

II.     STATEMENT OF FACTS

A. MR.  BACKGROUND

Mr.  was born in La Ceiba, Atlantida, Honduras on March 28, 1976.  Declaration
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of  (“  Decl.”), ¶ 2, attached to the Declaration of Jodi Linker (“Linker

Decl.”) at Ex. A.  He is one of five children.  Id.  His mother, Bidu Garin, separated from his

father and came to the United States around 1985, when Mr.  was just seven years old. 

Id.  She did not have money to bring all of her children with her, so one-by-one each of his

siblings came to the United States to live with their mother.  Id.  Mr.  however, stayed in

Honduras with his father for some time.  Id.  His father was an alcoholic, and often out of work,

so Mr.  was left fending for himself much of the time.  Id.  Around 1996, when he was

approximately eighteen years old, Mr.  came to the United States to be with his family

and away from the difficulties he faced in Honduras.  Id.  

On July 2, 1997, Mr.  mother became a lawful permanent resident of the United

States.  Id.  On July 20, 2004, she became a United States citizen.  Id. &  & Linker Decl., Ex. F

(proof of status).  His brothers and sisters have all become U.S. Citizens or lawful permanent

residents (brother Loel, U.S. Citizen; brother Lardin, U.S. Citizen; sister Lina, Lawful Permanent

Resident; sister Leny, U.S. Citizen).  Id. 

Shortly after arriving in the United States, Mr.  was not feeling well.  He went in

to the hospital for some tests, and on January 21, 1997 first tested HIV positive.  Linker Decl.,

Ex. C-D (two letters from Rosemary DePerez, Mr.  primary health provider regarding

his medical conditions).  He has been a patient at the San Francisco General Hospital since. 

Prior to his arrest on the current offense, Mr. was under the care of the UCSF-Positive

Health Program, which is the HIV Clinic at San Francisco General Hospital.  Linker Decl, Ex. D. 

According to his primary care provider he is currently being treated for “several life-threatening

conditions, including AIDS, Renal Insufficiency, and Diabetes.”  Id.  Because of those

conditions, he is “under a very complex regimen of medications” and his situation is dire:

As his primary care provider, I am convinced that Mr.  in the event that he is
deported to Honduras, will not have access to the appropriate treatment he needs in order
to stay alive. The kinds of medications and regular testing and monitoring of Mr.

 medical conditions are simply not available in his country of origin.  If
deported, Mr.  most likely will die.
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1Mr.  probation was revoked on December 15, 1999 and he was sentenced to
three years in state prison.  As this revocation sentence was after his deportation, it is irrelevant
to the instant analysis, which evaluates the situation at the time of his deportation proceeding. 

2At the time of his removal, the immigration service was known as the Immigration and
Naturalization Service (“INS”).  It is now known as Immigration and Customs Enforcement
(“ICE”).  For simplicity, those authorities will be referred to as “ICE” or the “immigration
service” throughout this memorandum regardless of the timing of the events.

3 Although a conviction for violating Cal. H&S Code section 11352 is not categorically
an aggravated felony, for purposes of this motion, Mr.  is not challenging ICE’s
conclusion that his conviction was an aggravated felony.  See United States v. Kovac, 367 F.3d
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Id. (emphasis added).   

Knowing that her son would not survive if he were forced to return to Honduras, on

January 14, 1998, Mr.  mother filed a petition for Mr.  to become a lawful

permanent resident of the United States.  See Petition for Alien Relative (Bates LA00088-90),

Linker Decl., Ex. G.  He was on his way to living in the United States lawfully when the process

was derailed.  

On July 15, 1998, an information was filed in San Mateo County Superior Court charging

Mr.  with several drug charges.  See Minutes from San Mateo County Superior Court,

Linker Decl., Ex. E.  On August 25, 1998, he pled no contest to one count of violating California

Health and Safety Code section 11352, transportation/sale of a controlled substance. Id.  For his

conviction, on December 8, 1998, he was sentenced to three years of probation, a condition of

which he spend one year in county jail (for which he had 321 days of credit).1  Id.     

B. MR.  REMOVAL FROM THE UNITED STATES

On October 8, 1998, while Mr.  was awaiting sentencing on his conviction for

Cal. H&S Code § 11352, the immigration service2 “found” Mr.  in the San Mateo County

Jail.  See Record of Deportable/Inadmissable Alien (Bates LA00288), Linker Decl., Ex. H.  At

that time, ICE recognized that he had a petition for lawful permanent residence on file and was

therefore seeking a way to lawfully remain in the United States.  Id.  ICE further concluded that

he had a conviction for an aggravated felony subjecting him to deportation proceedings.3

Case3:09-cr-01090-SI   Document16    Filed02/11/10   Page8 of 23
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Notably absent from the ICE report, however, is any evidence that ICE officials asked

Mr.  if he had a fear of return to Honduras.  See Record of Deportable/Inadmissable

Alien (Bates LA00288), Linker Decl., Ex. H.  Mr.  asserts that they did not ask him if he

had such a fear, and had they asked, he would have informed them that he did have such a fear. 

 Decl., ¶ 4, Linker Decl., Ex. A.

On January 7, 1999, after completing his sentence on the 11352 conviction, ICE served

on Mr.  a Notice of Intent to Issue a Final Administrative Removal Order (“Notice”). 

See Linker Decl., Ex. I (Bates LA00030).   In that Notice, ICE alleged that Mr.  was not a

citizen or national of the United States; that he was a citizen and national of Honduras; that he

entered the U.S. in April 1997 without permission; that he was not lawfully admitted to the U.S.;

and that he was convicted of violated Cal. H&S Code § 11352 and sentenced to one year.  Id. 

The notice charged that he was deportable for having been convicted of an aggravated felony.  Id.

The Notice further included the following advisement of rights:

Your Rights and Responsibilities

You may choose to be represented (at no expense to the United States government) by
counsel, authorized to practice in this proceeding.  If you wish legal advice and cannot
afford it, contact legal counsel from the list of available free legal services provided to
you.
You must respond to the above charges in writing to the Service address provided below
within 10 calendar days of service of this notice (or 13 calendar days if service is by
mail).  In your response you may: request, for good cause, an extension of time, rebut the
charges state above (with supporting evidence); request and opportunity to review the
government’s evidence; admit deportability; and/or designate the country to which you
choose to be deported in the event that a final order of removal is issued (which
designation the Service will honor only to the extent permitted under section 241 of the
Act).

You may seek judicial review of any final administrative deportation order by filing a
petition for review within 14 calendar days after the date such final administrative order
is issued, or you may waive such appeal by stating, in writing, your desire not to appeal.

Id. (Bates LA00030) 

At no time was Mr.  advised of his right to seek withholding of removal – not in
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this Notice or at any other time.  

When Mr.  was provided a copy of this Notice, he signed to acknowledge receipt,

but refused to sign any other documents because he did not want to be deported back to

Honduras – he was afraid of returning to Honduras and was hoping to find some form of relief

from deportation.  Linker Decl., Ex. I (Bates LA00034) &  Decl. ¶ 4, Linker Decl, Ex. A. 

Nonetheless, Mr.  was not asked about this fear and was affirmatively misadvised that he

had no right to relief from deportation.  Id.  

Rather than appearing before an immigration judge, Mr.  case was referred for

an expedited administrative removal proceeding under 8 U.S.C. Section 1228(b), pursuant to

which a Deputy Assistant District Director for Detention and Deportation signed a “Final

Administrative Removal Order” on January 22, 1999.  Linker Decl., Ex. J (Bates LA00025). 

Under this Administrative Removal Order, the immigration officer – a deputy assistant district

director – deemed the allegations in the Notice to be true.  She further concluded – incorrectly –

that Mr.  was “ineligible for any relief from deportation.”  Id.  Accordingly, without

advising him of his right to seek withholding of removal, she ordered him deported from the

United States to Honduras.  Id.  

On March 18, 1999, Mr.  was deported to Honduras.  Warrant of

Removal/Deportation (Bates LA00032), Linker Decl., Ex. K.  

Because he knew he could not survive in Honduras, Mr.  came back to the United

States.   Decl, ¶¶ 5-6.  On two subsequent occasions an immigration official simply

reinstated the flawed 1999 deportation order and again sent Mr.  back to Honduras.  See

Notice of Intent/Decision to Reinstate Prior Order dated February 20, 2001 (Bates LA00068),

Linker Decl., Ex. L & Notice of Intent/Decision to Reinstate Prior Order dated December 23,

2003 (Bates LA00052), Linker Decl, Ex. M.  Before he was deported in 2003, when finally asked

by ICE if he feared return, he said yes and informed ICE that he came back to the United States

because he need to return for his HIV medicines: “necesito regresar por mi medicina HIV.” 

Case3:09-cr-01090-SI   Document16    Filed02/11/10   Page10 of 23
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Record of Sworn Statement in Proceedings Under Section 241(a)(5) of the Act dated December

23, 2003 (Bates LA00184-85). Linker Decl., Ex. N.  Nonetheless, he was again deported. 

Fearing for his life, he came back to the United States again and was found by immigration

authorities in November 2009.  The instant indictment was filed on November 10, 2009. 

III.     ARGUMENT

A. MR.  WAS DENIED DUE PROCESS IN HIS DEPORTATION
PROCEEDING BECAUSE THE IMMIGRATION SERVICE FAILED TO
ADVISE HIM OF HIS ELIGIBILITY FOR RELIEF, BY WHICH HE WAS
SUBSTANTIALLY PREJUDICED, RESULTING IN A CONSTITUTIONALLY
FLAWED DEPORTATION ORDER

In general, in order to convict a defendant of violating 8 U.S.C. § 1326, illegal reentry

after deportation, the government must prove the following three elements beyond a reasonable

doubt: 1) the defendant is an alien; 2) the defendant was previously deported from the United

States; and 3) the defendant was found in the United States without the consent of the Attorney

General.  8 U.S.C. § 1326(a).  As such, a defendant’s prior deportation is a predicate element for

a prosecution under 8 U.S.C. § 1326.  The United States Supreme Court has long established that

a prior deportation order cannot serve as a predicate for a subsequent prosecution under 8 U.S.C.

§ 1326 when the deportation proceedings giving rise to the order were fundamentally flawed. 

See United States v. Mendoza-Lopez, 481 U.S. 828, 837 (1987).  

The Supreme Court’s holding is rooted in the Due Process Clause of the Constitution:  if

8 U.S.C. § 1326 “envisions that a court may impose a criminal penalty for reentry after any

deportation, regardless of how violative of the rights of the alien the deportation proceeding may

have been, the statute does not comport with constitutional requirement of due process.”  Id. at

838 (emphasis in original).  Accordingly, the Court held that a defendant in a prosecution

pursuant to 8 U.S.C. § 1326 must be permitted to challenge the lawfulness of the prior

deportation.  Id.      

In Mendoza-Lopez, the defendants were arrested and deported after a group hearing at

which they purportedly waived their rights to apply for suspension of deportation and to appeal. 

Case3:09-cr-01090-SI   Document16    Filed02/11/10   Page11 of 23
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Id. at 840.  They returned to this country, were once again arrested, and the government charged

them with a violation of 8 U.S.C. § 1326.  Id. at 831.  The underlying court found, and the

Supreme Court accepted as true, that the Immigration Judge failed to adequately explain the

defendants’ right to suspension of deportation or their right to appeal.  Id. at 840.  The Supreme

Court then held that because the Immigration Judge “permitted waivers of the right to appeal that

were not the result of considered judgments by [defendants], and failed to advise [defendants]

properly of their eligibility to apply for suspension of deportation . . . the violation of

[defendants’] rights . . . amounted to a complete deprivation of judicial review.”  Id. at 841. 

Thus, the government would not be permitted to rely on that prior deportation order as reliable

proof of an element of the § 1326 prosecution “[b]ecause [defendants] were deprived of their

rights to appeal and of any basis to appeal since the only relief for which they would have been

eligible was not adequately explained to them . . . .”  Id. at 841, 843.  The dismissal of the

indictments against the defendants was required.  Id. at 843.

In response to the holding of Mendoza-Lopez, Congress amended 8 U.S.C. § 1326 to

explicitly provide for a three part test for when a defendant can collaterally challenge a prior

deportation in a prosecution under section 1326: 

In a criminal proceeding under this section, an alien may not challenge the validity
of the deportation order described in subsection (a)(1) of this section or subsection (b) of
this section unless the alien demonstrates that-- 

(1) the alien exhausted any administrative remedies that may have been available
to seek relief against the order; 

(2) the deportation proceedings at which the order was issued improperly deprived
the alien of the opportunity for judicial review; and 

(3) the entry of the order was fundamentally unfair.  

8 U.S.C. § 1326(d).  To prevail on a collateral attack to a prior deportation on grounds that the

deportation proceedings were fundamentally flawed, the defendant must meet each prong of the

three-part test.  See United States v. Pallares-Galan, 359 F.3d 1088, 1095 (9th Cir. 2004) (citing

8 U.S.C. § 1326(d)).
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If a defendant succeeds in this three part test to collaterally attack the predicate

deportation order, the indictment against him must be dismissed.  See United States v. Chipres-

Madriz, 2010 WL 334372 (N.D.Cal. 2010); United States v. Lopez-Menera, 542 F.Supp.2d 1025,

1027 (N.D. Cal. 2008); United States v. Lopez-Hernandez, 2007 WL 608111 (N.D.Cal. 2007);

United States v. Andrade-Partida, 110 F.Supp.2d 1260, 1272 (N.D. Cal. 2000).

1. ENTRY OF THE DEPORTATION ORDER AGAINST MR. 
WAS FUNDAMENTALLY UNFAIR

Mr.  collateral challenge to his 1999 deportation order meets each prong of this

three-part test.  Because the first and second prongs are informed by the third, the below analysis

begins with the third prong, i.e., that the entry of the order was fundamentally unfair.  “An

underlying removal order is ‘fundamentally unfair’ if (1) an alien’s ‘due process rights were

violated by defects in the underlying deportation proceeding’ and (2) ‘he suffered prejudice as a

result of the defects.’”  Id. (citing United States v. Garcia-Martinez, 228 F.3d 956, 960 (9th Cir.

2000)).  

As detailed below, Mr.  was eligible for relief from deportation.  Specifically,

based on his legitimate fear of return to Honduras because of his HIV status, he was entitled to

seek what is called “withholding of removal” – a form of relief from deportation.  Every alien has

a protected interest, whether it is secured by statute or by the Constitution, to petition for asylum

or withholding of removal.  See Maldonado-Perez v. INS, 865 F.2d 328, 332 (D.C. Cir. 1989). 

The immigration service failed to advise Mr.  of his eligibility for withholding of

removal.  The immigration service’s failure rendered the deportation proceeding fundamentally

unfair.  Had the immigration service properly advised Mr. of his eligibility for relief, it

was more than plausible that he would have been granted relief and not deported back to

Honduras.  Accordingly, he suffered prejudice as a result of the defect in his immigration

proceeding. 

///
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immigration judge’s (“IJ”) duty and a violation of due process); see also United States v.
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a. Mr.  Due Process Rights Were Violated by the Defects in the
Underlying Deportation Proceeding Because He Was Eligible for
Withholding of Removal and Was Not Advised of this Opportunity for
Relief

During a deportation hearing, the requirement that the immigration service to inform an

alien of any apparent eligibility for relief from deportation and give the alien the opportunity to

pursue that form of relief is “mandatory.”  See United States v. Arrieta, 224 F.3d 1076, 1079 (9th

Cir. 2000) (quoting United States v. Arce-Hernandez, 163 F.3d 559, 565 (9th Cir. 1998)).  An

erroneous determination by an immigration official that the alien is statutorily ineligible for relief

from deportation also constitutes a denial of due process.4  Failure of the immigration official to

inform the defendant of his eligibility for a waiver of deportation in the underlying proceedings

establishes a violation of due process  in a collateral appeal in a case brought under 8 U.S.C. §

1326.  See Arrieta, 224 F.3d at 1079.  The failure of the immigration official to advise an alien of

his eligibility for a waiver of deportation violates the alien’s due process rights and “amount[s] to

a complete deprivation of judicial review of the determination.”  Mendoza-Lopez, 481 U.S. at

840.  “Even if the alien’s eligibility is not clearly disclosed in the record, the IJ has a duty to

discuss discretionary relief with the alien so long as the record as a whole raises a reasonable

possibility of eligibility of such relief.”  Andrade-Partida, 110 F.Supp.2d at 1268.

It is clear here that Mr.  due process rights were violated through the

deportation process: although Mr.  was eligible for withholding of removal, he was not

advised of that opportunity.  Not only did the immigration service fail to advise Mr.  of

eligibility for relief, it overtly mis-advised Mr.  that he was not eligible for any relief

when he was, in fact, so eligible.  Instead, without even bringing Mr.  before an
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Immigration Judge, an immigration official signed an “Administrative Removal Order” and sent

him back to Honduras.  

The immigration benefit described as “withholding of removal” is set forth in 8 U.S.C. §

1231(b)(3), which states: 

Notwithstanding paragraphs (1) and (2) [pertaining to countries to which aliens may be
removed], the Attorney General may not remove an alien to a country if the Attorney
General decides that the alien's life or freedom would be threatened in that country because
of the alien's race, religion, nationality, membership in a particular social group, or political
opinion.

8 U.S.C. § 1231(b)(3); see also 8 C.F.R. § 1208.16 (setting forth factors to be considered in

reviewing withholding application).  To qualify for withholding of removal, “an alien must

demonstrate that it is more likely than not that he would be subject to persecution on one of the

specified grounds.”  Al-Harbi v. INS, 242 F.3d 882, 888 (9th Cir. 2001) (internal quotations and

citations omitted). “Unlike asylum, withholding of removal is not discretionary.  The Attorney

General is not permitted to deport an alien to a country where his life or freedom would be

threatened on account of one of the same protected grounds that apply under the asylum statute.” 

Id. (internal quotations and citations omitted).  An alien must be granted withholding of removal

if he demonstrates the following: (1) he fits within one of the specified protected grounds; (2) it

is more likely than not that his life or freedom would be threatened based on his membership in

the protected group if he is returned to his home country; and (3) he is not disqualified from

eligibility based on one of the exceptions set forth in section 1231(b)(3)(B).  INS v. Aguirre-

Aguirre, 526 U.S. 415, 419 (1999).

The principle that an individual should not be returned to a country where he fears

persecution is so strong that the law requires that an alien be notified of that right even if he is

subject to an expedited removal procedure for having committed an aggravated felony. 

Specifically, pursuant to 8 C.F.R. Section 238.1(b)(2), in an expedited removal proceeding of an

aggravated felon, the alien must be provided with a Notice of Intent to Issue a Final

Administrative Deportation Order that advises the alien of certain rights, including an
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advisement of the right to request withholding of removal.  See 8 C.F.R. § 238.1(b)(2) (stating

that among other things, the Notice must advise that the alien: “may request withholding of

removal to a particular country if he or she fears persecution or torture in that country”).

Here, Mr.  meets the criteria for eligibility for withholding of removal.  First, he

falls within a particular social group: HIV positive men from Honduras.  See Declaration of

Angela Bean (“Bean Decl.”), ¶ 10, attached to Linker Decl. at Ex. B.  A “particular social group”

is one in which the members are “united by a voluntary association, including a former

association, or by an innate characteristic that is so fundamental to the identities or consciences

of its members that members either cannot or should not be required to change it.” 

Hernandez-Montiel v. INS, 225 F.3d 1084, 1093 (9th Cir.2000) (holding that gay men with

female sexual identities in Mexico constitute “particular social group”).  For example,

individuals who may be subject to female genital mutilation in their home countries qualify as

members of a particular social group.  See Mohammed v. Gonzales, 400 F.3d 785, 796-98 (9th

Cir.2005) (holding that a Somali woman under threat of female genital mutilation was a member

of a particular social group).  Additionally, individuals who may be discriminated against on the

basis of sexual orientation constitute a particular social group.  See Karouni v. Gonzales, 399

F.3d 1163, 1172 (9th Cir.2005) (holding that “ all alien homosexuals are members of a

‘particular social group’ ”).  ICE recognized as early as 1996 that “in certain circumstances ...

persons with HIV or AIDS may constitute a particular social group under refugee law.”  Karouni

v. Gonzales, 399 F.3d 1163, 1171 (9th Cir. 2005) (quoting Memorandum from David A. Martin,

INCS office of General Counsel (Feb. 16, 1996)).  

Second, because he is an HIV positive man from Honduras, it is more likely than not that

his life or freedom would be threatened if he is deported to Honduras.  This is not just an abstract

thought or potential occurrence.  His primary care provider asserts that Honduras does not have

the medical care to treat Mr.  life-threatening conditions.  Linker Decl., Ex. D.  She

plainly pronounces that “Mr.  most likely will die” if he is deported to Honduras.  Id.   
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Mr.  asserts that those with AIDS in Honduras are often discriminated against in

employment matters.   Decl., ¶ 5, attached to Linker Decl, Ex. A.  He also states that

gangs, such as Mara Salvatrucha, often target people with AIDS, and assault or even kill

individuals suffering from AIDS.  Id.  He further asserts that this persecution has been out-of-

control and the government has never been able to control it.  Id. 

Immigration expert Angela Bean confirms these fears as a valid and demonstrable basis

for withholding of removal.  Bean Decl., ¶ 11, attached to Linker Decl., Ex. B.  In her research

and experience, HIV positive men from Honduras are frequently persecuted.  Id.  She has

provided evidence to the immigration service in such cases to show that HIV positive men from

Honduras are often denied medical care or employment on account of their HIV status, and are

also commonly assaulted by members of the public or often law enforcement.  Id.  She has

brought several claims for asylum and withholding of removal for HIV positive men from Latin

America, including Honduras, and prevailed based on these circumstances.  Id. 

Third, and finally, Mr.  is not disqualified based on any of the exceptions set forth

in section 1231(b)(3)(B).  See Bean Decl., ¶¶ 5-8, attached to Linker Decl, Ex. B.  This

subsection provides exceptions that pertain to the alien’s prior criminal history.  An alien who

has a prior aggravated felony conviction is still eligible for withholding as long as his prior

aggravated felonies are not “particularly serious.”  8 U.S.C. § 1231(b)(3)(B)(ii) (stating that alien

is not eligible for withholding if he has “been convicted by a final judgment of a particularly

serious crime is a danger to the community of the United States”).  There is a statutory

presumption that the prior aggravated felony is “particularly serious” if the alien received an

aggregate sentence on aggravated felony offenses of more than five years.  8 U.S.C. § 

1231(b)(3)(B) (“For purposes of clause (ii), an alien who has been convicted of an aggravated

felony (or felonies) for which the alien has been sentenced to an aggregate term of imprisonment

of at least 5 years shall be considered to have committed a particularly serious crime.  The

previous sentence shall not preclude the Attorney General from determining that,
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notwithstanding the length of sentence imposed, an alien has been convicted of a particularly

serious crime.”). 

Mr.  had not been convicted of a “particularly serious crime.”  See Bean Decl., ¶

8, attached to Linker Decl, Ex. B.  At the time of his deportation, he had been convicted of a

violation of Cal. H&S Code Section 11352, transportation/sale of a controlled substance.  For

that conviction he received a sentence of three years of probation and one year in county jail. 

Even if Mr.  conviction is considered an aggravated felony, the sentence was

substantially lower than five years and was not a “particularly serious crime” under the law.  Id. 

Accordingly, Mr.  prior conviction did not disqualify him from obtaining withholding

of removal.  Id. 

Mr.  had a strong withholding of removal claim based on his membership in a

particular social group of HIV positive men and meets all of the requirements for withholding of

removal.  See Bean Decl., ¶ 10, attached to Linker Decl., Ex. B.  Despite this, he was never

advised of that right.  Under 8 C.F.R. Section 238.1(b)(2), the charging document in an expedited

removal proceedings (here, the Notice of Intent to Issue a Final Administrative Removal Order)

must include an advisal about the opportunity to seek withholding of removal.  Id.  The advisal

of rights on Mr.  Notice failed to include that advisal of rights.  Id.  There is absolutely

no evidence that Mr.  ever was advised of his right to seek withholding of removal.  Id.

&  Decl, ¶ 4, attached to Linker Decl., Ex. A.  In fact, there is no indication that Mr.

 was ever asked before he was deported whether he feared return to Honduras.  Id.  

Accordingly, Mr.  due process rights were violated at this expedited

administrative removal proceeding.  He was eligible for relief from deportation based on his

legitimate fear of return to Honduras because of his HIV status.  Nonetheless, the immigration

service failed to advise Mr.  of his eligibility for withholding of removal.  The

immigration service’s failure rendered the deportation proceeding fundamentally unfair. 
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b. Mr.  Suffered Prejudice as a Result of the Defect in his Removal

To satisfy a showing of prejudice, an “alien does not have to show that he actually would

have been granted relief.  Instead, he must only show that he had a ‘plausible’ ground for relief

from deportation.”  See United States v. Ubaldo-Figueroa, 364 F.3d 1042, 1050 (9th Cir. 2004)

(quoting United States v. Arrieta, 224 F.3d 1076, 1079 (9th Cir. 2000)).  Although the Ninth

Circuit has not defined the term “plausible,” “this standard would seem to encompass borderline

cases, perhaps even where the equities are in equipoise.  Stated differently, it seems fair to

interpret this standard as granting defendants in illegal entry cases the benefit of the doubt, even

if they have a borderline claim of prejudice, as long as they establish that their deportation

proceeding was procedurally deficient.”  Brent S. Wible, The Strange Afterlife of Section 212(c)

Relief: Collateral Attacks on Deportation Orders in Prosecutions for Illegal Reentry After St.

Cyr, 19 GEO. IMMIGR. L.J. 455, 475 (Summer 2005).  Thus, under applicable law, Mr.  

need not show that he actually would have been granted relief, or even that there was a

reasonable probability that he would have been granted relief.  See United States v. Muro-Inclan,

249 F.3d 1180, 1184 (9th Cir. 2001).  A showing of plausible or possible granting of relief is

sufficient.  

Here, there is no question that Mr.  was prejudiced by the defect in his

immigration proceeding: had the defect not occurred, he would not have been returned to

Honduras, a country where he feared for his life.  Had he properly been advised of the availability

of withholding of removal, Mr.  would have presented evidence of his HIV status and his

legitimate fear of return to Honduras. He would have been able to show that HIV positive men in

Honduras are unable to get medical treatment and employment, are routinely assaulted by

members of the public and law enforcement, and are generally persecuted.  His U.S. Citizen

mother and any number of his U.S. Citizen siblings, as well as his medical providers, would have

been able to present evidence to establish that Mr.  was HIV positive, that he had a

complex regimen of medications, that the appropriate treatment was not available in Honduras,
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and that he would likely die if returned to Honduras. 

Mr.  circumstances at the time of his deportation proceeding demonstrate that it

was more than plausible that he would have been granted withholding of removal had the

immigration official informed him of his eligibility for relief.  The failure of the immigration

service to advise Mr.  of his eligibility for withholding of removal resulted in his

immediate deportation.  The immigration service informed Mr.  that he was not eligible

for any form of relief from deportation.  That was plainly wrong.  Had it not been for the defect

in Mr.  deportation proceeding, he would not have been deported back to the very

country that he legitimately feared.  Mr.  thus suffered substantial prejudice:  he was

eligible for withholding of removal and it is more than plausible that he would have received

relief from deportation had he been properly advised.

2. MR.  HAS EXHAUSTED ALL ADMINISTRATIVE REMEDIES
AND WAS DENIED THE OPPORTUNITY FOR JUDICIAL REVIEW

Now that Mr.  has satisfied the third prong of 1326(d) by showing that the entry

of the 1999 Administrative Removal Order was fundamentally unfair, he next turns to the first

and second prongs of the analysis: (1) the exhaustion of any administrative remedies that may

have been available; and (2) the deprivation of the opportunity for judicial review.  As Mr.

 was administratively removed from the United States in an expedited removal

proceeding, he had very few, if any, remedies and opportunities for judicial available – all of

which are deemed exhausted by the immigration service’s failure to advise him of his rights.

a. Mr.  is Deemed to Have Exhausted his Administrative Remedies

Because an immigration official determined that Mr.  was not a lawful permanent

resident of the United States and had committed an aggravated felony, he was placed in an

expedited administrative removal proceeding.  See 8 U.S.C. § 1228(b); see also, Bean Decl., ¶ 3,

attached to Linker Decl., Ex. B.  Expedited removal proceedings are conducted by immigration

officials, not immigration judges, and provide only limited, if any, administrative remedies.

Case3:09-cr-01090-SI   Document16    Filed02/11/10   Page20 of 23



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

MTN TO DISMISS INDICTMENT

U.S. v.  CR 09-1090 SI 1717

The exhaustion requirement of 8 U.S.C. § 1326(d)(1) “cannot bar collateral review of a

deportation proceeding when the waiver of right to an administrative appeal did not comport with

due process.”  Ubaldo-Figueroa, 364 F.3d at 1048 (citing United States v. Muro-Inclan, 249 F.3d

1180, 1183-84 (9th Cir. 2001)).  The Due Process Clause requires that an alien’s waiver of his

right to appeal a deportation order be “considered and intelligent.”  See id. at 1049; see also

Mendoza-Lopez, 481 U.S. at 839.   An alien who is not advised of his rights cannot make a

“considered and intelligent” waiver, and is thus not subject to the exhaustion of administrative

remedies requirement of 8 U.S.C. § 1326(d).  See Ubaldo-Figueroa, 364 F.3d at 1049-50;

Pallares, 359 F.3d at 1096 (“Where ‘the record contains an inference that the petitioner is

eligible for relief from deportation,’ but the IJ fails to ‘advise an alien of this possibility and give

him an opportunity to develop the issue,’ we do not consider an alien’s waiver of his right to

appeal his deportation order to be ‘considered and intelligent.’”) (citing Muro-Inclan, 249 F.3d at

1182) (remaining citations omitted).  As such, under Ninth Circuit precedent, the undisputed

failure of the immigration official to correctly advise Mr.  of his eligibility for

withholding of removal – and the affirmative mis-statement of his right to such relief – excuses

Mr.  from the administrative remedies exhaustion requirement of his collateral attack

under 8 U.S.C. § 1326(d)(1).  

b. Mr.  Was Deprived of An Opportunity for Judicial Review

Because Mr.  has a non-frivolous claim to withholding of removal, he was

similarly deprived of an opportunity for judicial review based on the defects in his immigration

proceeding.  Indeed, an immigration official is obligated to advise an alien regarding apparent

avenues for relief from deportation.  See, e.g., Duran v. INS, 756 F.2d 1338, 1341-42 (9th

Cir.1985) (citing 8 C.F.R. § 242.17(a) (1984)).  When the official fails to so advise, the Ninth

Circuit has held that aliens are deprived a meaningful opportunity for judicial review.   See, e.g,

Pallares-Galan, 359 F.3d at 1098 (“For the same reasons [as those stated to find that Pallares’

waiver of appeal was procedurally defective] we hold that Pallares was deprived of a meaningful
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opportunity for judicial review”); see also Ubaldo-Figueroa, 364 F.3d at 1050 (same); see also

Andrade-Partida, 110 F. Supp 2d. at 1271 (finding that the IJ’s failure to advise of section 212(c)

relief deprived the alien of judicial review).  In this case, the defects in the immigration

proceeding entirely deprived Mr.  of the opportunity for judicial review as it meant that

he was deported without any judicial review whatsoever.  He was never advised that he had the

right to have his withholding claim heard by an immigration judge, and never once saw an

immigration judge.  Mr.  thus meets this prong of a collateral attack on his deportation

proceeding.  

B. THE GOVERNMENT CANNOT USE EITHER REINSTATEMENT OF THE
CONSTITUTIONALLY DEFECTIVE DEPORTATION ORDER AS A
PREDICATE ELEMENT OF ILLEGAL REENTRY

While the 1999 deportation was Mr.  first deportation, it was not his last.  In

addition to the 1999 deportation, the government alleges two additional deportations in the

indictment as predicate elements for its prosecution under 8 U.S.C. § 1326.  Each of these

remaining deportation orders are reinstatements of the January 22, 1999 deportation order.  See

Notice of Intent/Decision to Reinstate Prior Order dated February 20, 2001 (Bates LA00068),

Linker Decl., Ex. L & Notice of Intent/Decision to Reinstate Prior Order dated December 23,

2003 (Bates LA00052), Linker Decl, Ex. M.  As argued above, however, the January 22, 1999

deportation violated due process.  Because the government cannot rely on a “reinstatement” of a

constitutionally defective deportation order, the government cannot use either of the deportations

authorized by these reinstatements to prosecute Mr. for illegal re-entry.  In other words,

the government cannot cure the defects in the 1999 deportation with the later deportations; rather,

the flaw in the earlier deportation taints the subsequent reinstatements.  Accordingly, once this

Court holds that the January 22, 1999 deportation order violated due process, the indictment must

be dismissed.

///

///
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 Every court in this District that has addressed this same question has come to the same

conclusion: the government cannot rely on the reinstatement of a flawed deportation order to

establish a predicate element of illegal reentry.  See United States v. Chipres-Madriz, 2010 WL

334372, (N.D.Cal 2010) (Judge Patel) at *8-13; United States v. Lopez-Hernandez, 2007 WL

608111, (N.D.Cal. 2007)(Judge Alsup) at *4-6; see also PACER, United States v. Arias-

Ordonez, CR-07-738 MMC, Docket Entry 53 (filed 7/2/2008) at *5-12, attached for this Court’s

convenience to Linker Decl., Ex O.  (The government has appealed Judge Chesney’s ruling on

this issue.  See Ninth Circuit PACER, United States v. Arias Ordonez, Cir. No. 08-10259 (2008). 

The Ninth Circuit has yet to rule on the appeal, although the case has been fully briefed and

argued.)  

Should the government continue to assert this flawed argument, the defense will respond

more thoroughly in its reply brief.  

 IV.     CONCLUSION

For the foregoing reasons, Mr.  respectfully requests that this Court dismiss the

indictment in the instant case.

Dated: February 11, 2010

Respectfully submitted,

BARRY J. PORTMAN
Federal Public Defender

/s/

JODI LINKER
Assistant Federal Public Defender
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BARRY J. PORTMAN
Federal Public Defender
ELIZABETH M. FALK
Assistant Federal Public Defender
450 Golden Gate Avenue
San Francisco, CA  94102
Telephone:  (415) 436-7700

Counsel for Defendant 

IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, 

Plaintiff,

v.

  

Defendant.
____________________________________

)
)
)
)
)
)
)
)
)
)
)
)
)

No. CR 07-  MMC

DEFENDANT’S NOTICE OF MOTION,
MOTION, AND MEMORANDUM OF
POINTS AND AUTHORITIES IN SUPPORT
OF MOTION TO DISMISS INDICTMENT 
 
Date: April 2, 2008
Time: 2:30 p.m.
Court: Hon. Maxine M. Chesney

TO: UNITED STATES OF AMERICA, PLAINTIFF; AND JOE RUSSONIELLO,
UNITED STATES ATTORNEY; AND OWEN PETER MARTIKAN, ASSISTANT
UNITED STATES ATTORNEY:

PLEASE TAKE NOTICE that on April 2, 2008 at 2:30 p.m., before the Honorable Maxine

M. Chesney, defendant   (hereinafter “Mr.  will move this Court

to dismiss the indictment on grounds that the one prior deportation order at issue in this case was

entered after constitutionally defective removal proceedings; therefore, it cannot serve as a predicate 

for a prosecution under 8 U.S.C. § 1326 in light of the Fifth Amendment.
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MEMORANDUM OF POINTS AND AUTHORITIES

INTRODUCTION

Mr.  is charged in a one count indictment with a violation of 8 U.S.C. § 1326,

illegal reentry after deportation.  The indictment against Mr.  should be dismissed on

the grounds that his deportation in 2003, as a matter of law, cannot constitute the prior lawful

deportation order necessary for the government to establish the deportation element of a violation of 8

U.S.C. § 1326.   Although the Immigration and Naturalization Service (hereafter “INS”) had been

given both his residential address and mailing address, Mr.  never received notice of

his deportation hearing and was deported in absentia.  Because Mr.  did not receive

notice of the deportation hearing and because he was eligible for prehearing voluntary departure but

was never told of such relief, the underlying in absentia order was fundamentally unfair.  Under these

circumstances, the underlying deportation order cannot serve as a predicate for a prosecution for

illegal reentry.  This Court should accordingly dismiss the indictment in this matter.

STATEMENT OF FACTS

A. Mr.  Background

              Mr.  entered the United States as a young boy.  See Declaration of  

 (hereinafter “  Dec”), attached to Declaration of Elizabeth Falk Authenticating

Documents (hereinafter, “Falk Auth. Dec”) as Exhibit I, at ¶ 1.  He believes he may have been 10

years old.  Id.; see also Immunization Records, attached to Falk Auth. Dec. at Exhibit J.  He attended

elementary school in Sonoma, California and grew up there with his family.  See  Dec, Exhibit I,

at ¶ 2.  He lived with his mother and father and brothers and sisters.  Id.  As a child, he participated in

the Youth Conservation Corps and received recognition for his hard work and outstanding leadership. 

See Letter of Reference, Award and Certificate of Achievement, attached to Falk Auth. Dec. as

Exhibit L.   As an adult, Mr.  often had more than one job.  Prior to his incarceration

and at the time of his deportation, he was a general manager at one restaurant and an assistant
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manager at another restaurant.  See  Dec., Exhibit I at ¶ 3.  He had also recently received a

Certificate of Achievement from the Sonoma County Office of Education in recognition of his

achievement in Mathematics.  See Certificate of Achievement, attached to Falk Auth. Dec. as Exhibit

M.  

Mr.  met Christina Gonzalez, a United States citizen, who became his

girlfriend.  See  Dec, Exhibit I at ¶ 4.  They had a child together, Marisa Sofia Gonzalez.  Id. 

Their daughter was born on May 8, 2000.  Id.; see also Declaration of Paternity Statement attached to

Falk Auth. Dec. as Exhibit K.

In 2002, Mr.  was arrested and convicted of misdemeanor possession of a

controlled substance, a violation of California Health and Safety Code § 11377(a).  See Criminal

Alien Processing Checklist attached to Falk Auth. Dec. as Exhibit A.  He was sentenced to serve six

months in custody.  Id.  Near the end of his custodial term, an INS hold was placed on him.  See

Immigration Detainer, attached to Falk Auth. Dec. as Exhibit B.  He was later picked up by the INS

and placed in removal proceedings.  See Warrant for Arrest of Alien, attached to Falk Auth. Dec. as

Exhibit C.

B. Mr.  Removal From the United States

Sofia Sanchez-  Mr.  mother, bonded him out of INS custody.  See

Immigration Bond, attached to Falk Auth. Dec. as Exhibit D.  She had borrowed the money from a

family friend.  See Declaration of Sofia Sanchez  (hereinafter “Sanchez Dec.”), attached to

Falk Auth. Dec. as Exhibit N at ¶ 13.  Mr.  knew that she had borrowed the money and

he told his mother that they would get the money back from INS after the hearing.  See  Dec., 

Exhibit I at ¶ 9; Sanchez Dec., Exhibit N at ¶ 13.  He told his mother this because that is what the INS

told him.  See  Dec., Exhibit I, at ¶ 9.  

When he was in INS custody, Mr.  gave the INS his residential address.  Id. at ¶

11.  Mrs. Sanchez-  also gave the INS the family’s mailing address – P.O. Box 1060, Boyes
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Hot Springs, California, 95416.  See Immigration Bond at Exhibit D; see also Sanchez Declaration,

Exhibit N, at ¶ 12.  It appears however that the INS official who took the address wrote it as:   P.O.

Box 1060, BOYES H SPITS, CA 95416.  Id.  This appears to have been later interpreted on another

INS document as P.O. Box 1060, BOYS HOT SPRINTS, SONOMA, CA 95416.  See October 2,

2003 letter from Dept. of Homeland Security, attached to Falk Auth. Dec. as Exhibit E.    

Although both the aforementioned documents are in the A-file, neither are a Notice to Appear. 

There are no documents noticing a hearing date and time in the A-file.  Mr.  had been

given a Notice to Appear while in custody,  however on the form given to Mr.  the

time and date for the immigration hearing had not been set.  See Notice to Appear, attached to Falk

Auth. Dec. as Exhibit F.  On the form, where time and date should have been entered, there was the

phrase “to be set.”  Id.  This is the only Notice to Appear that is present in Mr.  A-file. 

In addition, there is no indication in the A-file that proper notice of the hearing date was mailed –

whether to either the residential address, the correct mailing address or an incorrect mailing address.    

On June 6, 2003, Mr.  was not present at his removal proceedings.  See IJ

Order, attached to Falk Auth Dec. as Exhibit G; see also Transcription of Immigration Hearing,

attached to Declaration of Amy Lucas attaching Transcription of Audio Recording and Audio File at

Exhibits A and B, (filed herewith).  The immigration judge (hereafter ‘IJ’) noted that Mr. 

 had been personally served and marked the notice to appear as Exhibit 1.  See id. at 1.  The

IJ also stated that the court had sent notice to the address given to the INS after Mr. 

had bonded out from service custody.  Id.  The IJ stated that notice of the hearing date was also sent to

that address and marked the “bond-out notice” as Exhibit 2.  Id.  The notice of hearing that was sent

to this address was marked into the record as Exhibit 3.  Id.  The IJ granted the government’s motion

to proceed in absentia and Mr.  was ordered removed to Mexico.  Id. at 1-2. 

It remains unclear exactly what documents the IJ marked as exhibits and entered into the

record.  There are no documents in the A-file provided by the government that indicate notice of a
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specific hearing date and time and there are no documents that indicate that service of the notice of

hearing was attempted.  Defense counsel has requested a copy of the court file from the government

and has yet to receive it.  Counsel has also filed a FOIA request for the court file with the Office of

the General Counsel of the Executive Office for Immigration Review.  There has been no response

from General Counsel as of the filing date of this motion.  

C.  Legal Flaws in the Removal Proceedings

First, Mr.  never received any notice of his hearing from the INS.  See 

Dec., Exhibit I at ¶ 14-15; Sanchez Dec., Exhibit N at ¶ 14-15.  There is nothing indicating otherwise

in his A-file.  Had Mr.  received notice of the hearing date, he would have been present

at the hearing.  Mr.  parents, at that time, were in the process of becoming legal

permanent residents.  See  Dec., Exhibit I at ¶ 22.  Mr.  wanted to be able to

become a legal permanent resident as well.  Id. at ¶ 13, 22.  He would have gone to the hearing

because he believed that speaking with the judge would present him with a chance to become a legal

permanent resident.  Id.  He also did not want his family to lose the bond money that they had

borrowed from the family friend and he did not want to do anything that would jeopardize his parents’

own chance at becoming legal permanent residents.  Id. at ¶ 22.   

Second, at no time during the removal proceedings was Mr.  told that he was

eligible for prehearing voluntary departure under 8 U.S.C. § 1229c(a)(1) for a period of 120 days.  See

Declaration of Angela M. Bean, Esq. (“Bean Dec.”), attached to Falk Auth. Dec. as Exhibit 0, at 4. 

Yet, Mr.  was clearly eligible for prehearing voluntary departure as he met all the

requirements:  Mr.  had never been convicted of an aggravated felony at the time of his

deportation; he had never been previously granted voluntary departure; and Mr.  could

have financed his way out of the United States.  Id.  Although Mr.  came from a poor

family, his family had already paid a $5000 bond on his behalf; they would have paid for

transportation costs and given him further assistance with any bail amount.  See  Dec., Exhibit I
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at 24; Sanchez Dec., Exhibit N at ¶ 18.  According to expert immigration law witness Angela Bean,

Mr.  was a candidate for voluntary departure, and he should have been so advised by

the INS.  See Bean Dec., Exhibit 0 at ¶ 4; see also 8 U.S.C. §1229c (aliens not eligible for voluntary

departure).  Had Mr.  received proper notice of the deportation hearing date, he would

have been present and would have been advised of his eligibility for prehearing voluntary departure. 

See United States v. Gonzalez-Valerio, 342 F.3d 1051, 1052 (9th Cir. 2003)(“The duty of the IJ to

inform an alien of eligibility for relief is mandatory, and the failure to do so constitutes a violation of

the alien’s due process rights.”)

ARGUMENT

I. Mr.  Was Denied Due Process When He Was Deported in Absentia
Without Receiving Proper Notice.

A prior deportation order cannot serve as a predicate for a subsequent prosecution under 8

U.S.C. § 1326 when the deportation proceedings giving rise to the order were fundamentally flawed. 

See United States v. Mendoza-Lopez, 481 U.S. 828, 837 (1987).  If a defendant succeeds in a

collateral attack on the predicate deportation order, the indictment against him must be dismissed. 

See United States v. Andrade-Partida, 110 F.Supp.2d 1260, 1272 (N.D. Cal. 2000). To prevail in a

collateral attack on a prior deportation on grounds that the deportation proceedings were

fundamentally flawed, the defendant must show that (1) he exhausted administrative remedies that

were available to him; (2) the deportation proceedings at which the order was issued denied the

opportunity for judicial review; (3) the entry of the order was fundamentally unfair.  See United States

v. Pallares-Galan, 359 F.3d 1088, 1095 (9th Cir. 2004)(citing 8 U.S.C. § 1326(d)).  “An underlying

removal order is ‘fundamentally unfair’ if (1) an alien’s ‘due process rights were violated by defects

in the underlying deportation proceeding’ and (2) ‘he suffered prejudice as a result of the defects.’” 

Id. (citing United States v. Garcia-Martinez, 228 F.3d 956, 960 (9th Cir. 2000)).  Here, Mr. 

 collateral challenge to his 2003 deportation order meets each of these three prongs. 
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A. The Entry of the Deportation Order Against Mr.  was
Fundamentally Unfair (8 U.S.C. § 1326(d)(3)).

1. Due Process

“Aliens facing deportation are entitled to due process under the Fifth Amendment to the

United States Constitution, encompassing a full and fair hearing and notice of that hearing.”  Dobrata

v. INS, 311 F.3d 1206, 1210 (9th Cir. 2002); Farhoud v. INS, 122 F.3d 794, 796 (9th Cir. 1997).  At

the time of Mr.  removal proceedings, written notice was required to be given in

person to the alien unless it was not practicable to do so and then notice may be accomplished by

mail.  See 8 U.S.C. § 1229(a) (West 2003).  If an alien was not in custody and had provided an

address to the Attorney General, then service by mail is presumptively sufficient where there is proof

of an attempted delivery to the last address provided by the alien.  See Sembiring v. Gonzales, 499

F.3d 981, 982-83 (9th Cir. 2007).  

Here, Mr.  did not receive any notice of his hearing date and time either via

personal service or via delivery via the United States mail.  See  Dec., Exhibit I at ¶ 14-16;

Sanchez Dec.,  Exhibit N at ¶ 14-15.  Although there are copies of a notice in the A-file, in the area

where the time and date of the hearing should be entered, there is the phrase “to be set.”  See Notice to

Appear at Exhibit F.  Although Mr.  signed this and acknowledged service of this

Notice, the Notice did not in fact provide any notice as to the date and time of his hearing.  Id.  There

is no other Notice in the A-file providing an actual date and time of the hearing.  Because Mr. 

 did not receive notice as to the hearing date and time, the deportation order entered in

absentia violated his due process rights.    

2. Prejudice

To satisfy a showing of prejudice, an “alien does not have to show that he actually  would

have been granted relief.  Instead, he must only show that he had a ‘plausible’ ground for relief from

deportation.”  See United States v. Ubaldo-Figueroa, 364 F.3d 1042, 1050 (9th Cir. 2004) (quoting
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United States v. Arrieta, 224 F.3d 1076, 1079 (9th Cir. 2000)).  Although the Ninth Circuit has not

defined the term “plausible”, “this standard would seem to encompass borderline cases, perhaps even

where the equities are in equipoise.  Stated differently, it seems fair to interpret this standard as

granting defendants in illegal entry cases the benefit of the doubt, even if they have a borderline claim

of prejudice, as long as they establish that their deportation proceeding was procedurally deficient.” 

Wible, Brent S., The Strange Afterlife of Section 212(c) Relief: Collateral Attacks on Deportation

Orders in Prosecutions for Illegal Reentry After St. Cyr, 19 GEO. IMMIGR. L.J. 455, 475 (Summer

2005).  Thus, under applicable law, Mr.  need not show that he actually would have

been granted relief, or even that there was a reasonable probability that he would have been granted

relief.  See United States v. Muro-Inclan, 249 F.3d 1180, 1184 (9th Cir. 2001).  A showing of

plausible or possible granting of relief is sufficient.  

Here, Mr.  was eligible for prehearing voluntary departure, pursuant to 8 U.S.C. 

§ 1229(c)(1); had he been granted that relief, he would not have been deported.  See Bean Dec.,

Exhibit O at ¶ 4.  No INS official ever advised Mr.  that he was eligible for voluntary

departure for a period of 120 days, which was relief from deportation. Given the fact that the

deportation hearing was less than 120 days from Mr.  release date, he could have met

the requirement that he depart the United States within 120 days of the hearing.  Moreover, Mr. 

 circumstances in 2003 demonstrate that it was more than plausible that he would have

obtained voluntary departure had he known about that form of relief and applied for it.  See Bean

Dec., Exhibit O at ¶ 6.  Mr.  had the financial resources to finance his trip out of the

United States via family and family friends, was not an aggravated felon and had not previously

availed himself of voluntary departure.  See Bean Dec., Exhibit O at ¶ 4;  Dec., Exhibit I at ¶ 24.  

 Mr.  declaration that he would have sought voluntary departure had he known

about it is credible.  In Mr.  case, a grant of voluntary departure would have preserved
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his ability to return to the United States legally.  This was extremely important to Mr. 

because he wanted to do everything he could to adjust his status like his parents were attempting to do

at that time and continue to live in the United States to be with his family including Marisa, his U.S.

citizen daughter.  See  Dec., Exhibit I at ¶ 22.  Mr.  thus suffered substantial

prejudice since he met the requirements of voluntary departure and it is plausible that he would he

have applied for and received voluntary departure had he been properly advised that he was eligible

for it.

Numerous Ninth Circuit panels have found an alien proved prejudice on a collateral attack in a

prosecution under 8 U.S.C. § 1326 when they were denied their right to apply for voluntary departure. 

  See, e.g., United States v. Basulto-Pulido, 219 Fed. Appx. 717, 719 (9th Cir. 2007)(district court

erred in denying motion to dismiss indictment, because IJ failed to advise defendant about right to

voluntary departure; reversing district court’s denial of motion); United States v. Nungaray

Rubalcaba, 228 Fed. Appx. 436, 438 (9th Cir. 2007)(district court erred in denying motion to dismiss

indictment, because IJ failed to advise defendant about his eligibility for voluntary departure;

reversing district court’s denial of motion); United States v. Alonza-Mendoza, 239 Fed. Appx. 330 (9th

Cir. 2007)(holding that defendant’s due process rights were violated when the IJ did not individually

inform him of his right to fast-track voluntary departure under 8 U.S.C. § 1229c(a) and his right to

appeal).

Here, the failure of the Immigration Judge to advise Mr.  of his right to

voluntary departure rests in the failure of the INS to issue proper notice of the deportation hearing to

Mr.   Had Mr.  known of the date and time, he would have shown up to

apply for this important relief.  The failure of the INS to properly notice the hearing date and time

accordingly prejudiced Mr. 

\\
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B. Mr.  Should Be Deemed to Be Exempted from the Exhaustion Bar
Because He Never Received Notice of His Deportation Hearing and He Was
Deported Hours after He Was Arrested, without Access to an Immigration Judge. 
(8 U.S.C. § 1326(d)(1))

Title 8 U.S.C. § 1326(d)(1) requires that an alien exhaust all administrative remedies before a

collateral attack will succeed.  Here, however, although the INS had both the residential and mailing

addresses for Mr.  Mr.  never received notice of his deportation hearing. 

See  Dec. at Exhibit J.  Months after the deportation hearing had been held and a deportation

order entered, Mr.  received the first and only letter he had received from the INS up to

that point.  See October 2, 2003 letter at Exhibit E.  The letter instructed him to present himself to the

INS on November 4, 2003.  Id.  When he did so, the INS officials would not permit him to enter the

building.  See  Dec., Exhibit I at ¶ 17.  He went home and called the INS to ask how he should

present himself if they would not let him in the building.  Id.  The INS told him to come back two

days later on November 6, 2003.  Id. at ¶ 18.; see also DACS Case Comments from A-File, attached

to Supplement to Falk Authentication Dec. as Exhibit P.  Mr.  did so – he turned

himself in and was later termed “stupid” by INS officials for doing so.  Id. at ¶ 20-21.; see also DCAS

Notes, Exhibit P.    

Upon turning himself in, Mr.  was immediately handcuffed and arrested.  Id. 

He did not see a judge and when he asked about court, he was told that he was going to Mexico.  Id. 

Hours later on that same day, he was deported.  See Warrant of Removal, attached to Falk Auth. Dec.

as Exhibit H; see also Supp. Falk Authentication Dec., Exhibit P. 

In the hours between his arrest and his deportation, Mr.  had neither the

opportunity nor the ability to file a motion to reopen the deportation hearing based on improper

notice.  He was not familiar with the appeal process; he had not been represented by counsel at any

stage of his removal proceedings.  Cf. United States v. Hinojosa-Perez, 206 F.3d 832 (9th Cir. 2000)

(defendant deemed to have failed to exhaust administrative remedies where defendant had eight days
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between arrest and deportation and failed to file motion to reopen where defendant was familiar with

appeals process and had successfully used it to his advantage in same proceedings; and had benefitted

from services of attorney at original deportation hearing).  As Mr.  could not possibly

have exhausted his administrative remedies when he was provided no opportunity to see a judge or

otherwise stop the deportation process on November 6, 2003, he should be deemed to be exempted

from the exhaustion bar.  

B. Mr.  was Also Deprived of An Opportunity for Judicial Review (8
U.S.C. ¶ 1326(d)(2)).

Although federal courts “regularly grant emergency relief against arbitrary rulings in

immigration procedures . . .” a petitioner must first exhaust his administrative appeals.  Hinojosa-

Perez, 206 F.3d at 836 (quoting Zapon v. United States Dept of Justice, 53 F.3d 283, 285 (9th Cir

1995)).  Because Mr.  had neither the time nor the ability to exhaust his administrative

remedies, he was also deprived of an opportunity for judicial review.  Courts in the Ninth Circuit have

routinely held that an alien who successfully meets the first prong of a collateral attack (regarding

exhaustion of administrative remedies) also meets the second prong’s requirements that the alien was

denied an opportunity for judicial review.    See, e.g, Pallares-Galan, 359 F.3d at 1098 (“For the same

reasons [as those stated to find that Pallares’ waiver of appeal was procedurally defective] we hold

that Pallares was deprived of a meaningful opportunity for judicial review”); see also Ubaldo-

Figueroa, 364 F.3d at 1050; (holding same); see also Andrade-Partida, 110 F. Supp at 1271 (finding

that the IJ’s failure to advise of section 212(c) relief deprived the alien of judicial review).

An alien who is deported the same day he is arrested, against his will, without the opportunity

to present himself to the Immigration Judge and plead his case has been denied the opportunity for

judicial review.  Here, Mr.  was deported hours after he turned himself in to the INS. 

He failed to receive adequate notice of the date and time of his immigration hearing, which precluded

him from presenting and arguing defenses to deportation that he had.  The INS’ failure to mail Mr.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

DEF. MOT . TO DISM. INDICT. 

No CR 07-  MMC 11

 notice constituted a breakdown of the lawful deportation process, and resulted in a

complete denial of Mr.  right to judicial review as an undocumented person.  Mr.

 accordingly meets the second prong of the collateral attack requirement.

As Mr.  meets all three prongs of the collateral attack required under 8 U.S.C. §

1326, his motion to dismiss should be granted, and the indictment should be dismissed.  By failing to

mail him proper notice of the deportation time, date and location, the INS effectively denied Mr.

 the opportunity to exhaust administrative remedies, and also denied him the

opportunity for judicial review.  This failure constituted a defect in the deportation process, and

denied Mr.  the due process to which he was entitled as an alien facing deportation. 

Moreover, Mr.  had a lawful remedy to request at that hearing.  He was both eligible

for voluntary departure, and had a plausible claim to obtaining this relief.  The INS’ failure to notify

Mr.  of the hearing accordingly prejudiced him, as the result of the deportation hearing

could have been far different had Mr.  appeared, been informed of his right to

voluntary departure, and applied for same.

CONCLUSION

For the aforementioned reasons, Mr.  respectfully submits that he has met the

requirements of a collateral attack listed in 8 U.S.C. § 1326(d).  He requests this Court to dismiss the

indictment in the instant case.

Dated: March 5, 2008

Respectfully submitted,

BARRY J. PORTMAN
Federal Public Defender

/S/

ELIZABETH M. FALK
Assistant Federal Public Defender
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1  Contrary to the government’s recollection, defense counsel, in a voicemail message,
notified the government of the basis of the Motion to Dismiss the week of February 18, 2008.  At
that time, defense counsel specifically requested any and all information regarding Mr. 

 that could possibly bear on the notice issue, separate and apart from the already disclosed
A-file.  After receiving no response from the government, defense counsel filed a FOIA request on
March 3, 2008 with the Office of the General Counsel of the Executive Office for Immigration
Review.  See attached Exhibit AA, Declaration of Elizabeth Falk.  As of the date of the filing of
defendant’s initial motion, the government had not disclosed the IJ’s court file.  See Govt. Opp. at
4:21-23.
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Federal Public Defender
ELIZABETH M. FALK
Assistant Federal Public Defender
450 Golden Gate Avenue
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Telephone:  (415) 436-7700
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, 

Plaintiff,

v.

  

Defendant.
____________________________________

)
)
)
)
)
)
)
)
)
)
)
)
)

No. CR 07-  MMC

DEFENDANT’S REPLY TO
GOVERNMENT’S OPPOSITION TO
MOTION TO DISMISS INDICTMENT 
 
Date: April 2, 2008
Time: 2:30 p.m.
Court: Hon. Maxine M. Chesney

INTRODUCTION

Without legal support, the government makes numerous arguments in its Opposition to

Defendant’s Motion to Dismiss that are without merit.  First, unless the government has further

discovery that has yet to be disclosed,1 the government cannot accurately state that it has provided
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the Court with conclusive proof that Mr.  was actually served; the Notice provided is

not the end of the due process test.   Service by mail is only presumptively effective if the address

was accurate; here, the address was inaccurate.  Moreover, even if applicable, the presumption that

Mr.  was served has been rebutted by Mr.  with credible evidence.  This

Court should find that Mr.  due process rights were violated when he failed to receive

notice of the deportation hearing; that he was prejudiced by that defect, and accordingly meets the

collateral attack requirement under 8 U.S.C. § 1326(d)(3).  

The government’s responsive argument that Mr.  does not meet the

requirements of 8 U.S.C. § 1326(d)(1-2) because he 1) failed to exhaust administrative remedies and

2) was not deprived any opportunity for judicial review is also flawed, as Mr.  was

deported hours after he self-surrendered, and had no opportunity to apply for administrative remedies

or receive any sort of judicial process. Because the entry of the deportation order was fundamentally

unfair and because Mr.  should be deemed to be exempted from the exhaustion bar,

Mr.  meets the requirements for a collateral attack under 8 U.S.C. § 1326(d)(1-3). 

This Court should accordingly grant his Motion to Dismiss. 

ARGUMENT

I. MR.  DUE PROCESS RIGHTS WERE VIOLATED BY THE
DEPORTATION PROCESS BECAUSE HE DID NOT RECEIVE PROPER NOTICE
OF THE DEPORTATION HEARING DATE

A. At Most, the Notice Supplied by the Government Creates a Rebuttable
Presumption that Mr.  Was Served, But Does Not Constitute
Concrete Proof that He Was Actually Served

Post IIRIRA, the INS is no longer required to send a notice of hearing via certified mail.  See

Sembiring v. Gonzales, 499 F.3d 981, 985 (9th Cir. 2007).  Instead, pursuant to 8 U.S.C. § 1229(a)(1),

regular first class mail is permitted to be used.  Id.  Service by regular first class mail is presumptively
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2 The certificate of service similarly indicates that the Notice was mailed to the INS. 
However, this Notice is not in Mr.  A-file.  Had the INS actually received Mr. 

 Notice, the document should have been present in the defendant’s A-file. As with the
Notice allegedly sent to Mr.  there is no indication other than the certificate of service
that the Notice was, in fact, ever sent to either Mr.  or the INS.  
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sufficient where there is proof of an attempted delivery to the last address provided by the alien.  Id. at

982-83.  Here, the government provides the Court with a Notice of Hearing addressed to Mr. 

 on which appears a certificate of service indicating that the initialee had served a copy of the

Notice by mail to the ‘Alien’ and to the INS.  See Notice of Hearing, attached to Gov. Oppn.,

Martikan Dec. as Exhibit A.  However, this does not prove that the Notice was actually sent to Mr.

2  The government cannot possibly know whether “the Immigration Court did in fact

notify  of his upcoming hearing” (see Government’s Opposition at 4:13-15 (emphases

added); 1:25-27) or that it was “the clerk of the Immigration Court [who] sent  a Notice

of Hearing in Removal Proceedings via regular mail . . . .” See Government’s Opposition at 2:14-16

(emphases added).  

Just as the government does not know who initialed the certificate of service, the government

cannot know whether the notice was sent regular or certified mail or, in fact, that it was sent at all. 

The government has submitted no proof of actual service.  The most the government can legally argue

is that if the address on the Notice is correct and if the Notice was indeed mailed, service by mail is

presumptively effective.  See Sembiring v. Gonzales, 499 F.3d 981, 986 (9th Cir. 2007).  Even if

applicable, this presumption is not a “strong presumption” and can be rebutted by the alien.  Id. 

B. The  Address on the Notice of Hearing Is Incorrect and Thus, the Presumption of
Service by Mail Is Not Applicable.  

In its Opposition, the government erroneously states that “the notice of hearing contains the

correct address.”  Although addressed to a Mr.  the Notice has the wrong address; 

rather than Boyes Hot Springs, which is the city where Mr.  lived, the city is written as

Boyes Hotspring.  Id.  Regarding the likelihood of actual receipt, the United States Postmaster of the
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Boyes Hot Springs, California Post Office has stated, that even if the address was clearly printed on

an envelope, there was only an 85% chance that the post office would have received the letter. See

Declaration of Christine Miles, attached hereto as Exhibit BB at 2:9-11.  If delivery via regular mail

was indeed attempted and this incorrect address was utilized, service was not effected in a proper

manner and no presumption of receipt should apply.  See Terezov v. Gonzales, 480 F.3d 558, 565 (7th

Cir. 2007) (cited favorably in Sembiring, 499 F.3d at 988).    Because no presumption is triggered,

this Court should find that Mr.  declaration regarding nonreceipt is sufficient to prove

that he never received notice of the hearing, and that his due process rights were violated. 

C. Even if the Presumption Is Applied, the Declarations and Evidence Submitted to
this Court in Support of the Motion to Dismiss Are Sufficient to Overcome the
Presumption of Service by Regular Mail.

Pre-IIRIRA, when the INS was required to utilize certified mail, proof of attempted delivery

and notification of certified mail triggered “ a strong presumption of effective service.”  Sembiring,

499 F.3d at 986.  This strong presumption is no longer applicable now that there is no requirement to

use certified mail.  Id. (strong presumption “clearly has no application under a regular mail regime.”) 

Less evidence is now required to overcome the presumption of effective service via regular mail; this

reasoning is based upon the common experience that while “[m]ost letters are delivered . . . some

aren’t.”  Id. (quoting Joshi v. Ashcroft, 389 F.3d 732, 735 (7th Cir. 2006) (inner quotations omitted)). 

The test for determining when the presumption of effective service has been rebutted is “practical and

commonsensical, rather than rigidly formulaic.”  Id. at 988. 

In Sembiring, petitioner had overstayed her visa and later applied for asylum.  499 F.3d at 983. 

After filing her application, the INS initiated removal proceedings against her, and petitioner was

personally served with a notice to appear at a hearing before an IJ.  Id.  The INS thereafter

rescheduled her hearing to an earlier date.  Id.  The administrative record on appeal contained 1) the

notice to appear, 2) the rescheduling notice and 3) an envelope that based on its placement in the

record was assumed to have been the envelope used to mail the notice.  Id.  Although a return address
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was discernible, there was “no indication whatsoever of a name or address of an addressee anywhere

on the envelope.”  Id.  The petitioner did not appear at the rescheduled hearing and she was ordered

deported in absentia.  Id. at 984.  When petitioner appeared, pro se, on the original hearing date (six

days after a deportation order had been entered) she was told that she had been ordered deported.  Id. 

Eight days later, the petitioner submitted a letter stating that she had never received the notice

rescheduling the hearing and requested a motion to reopen.  Id.   The IJ denied the petitioner’s request

to reopen and the BIA upheld the denial.  Id at 984-85.  

On appeal, the Ninth Circuit initially determined that because the “notice to appear that

rescheduled her hearing was sent via regular mail (if it was sent at all), . . . the weaker presumption . .

. applies . . . .”  Id. at 987.  The court held that the petitioner had successfully rebutted the

presumption where she had initiated the proceeding to obtain a benefit “thereby bringing herself to the

attention of the government,” and noted that she had appeared on her originally scheduled hearing

date.  Id. at 988-989.  The court also found that the government’s evidence that the rescheduling

notice was actually mailed was weak based in part on the lack of any indication of an addressee’s

name or address on the front of the envelope.  Id. at 989-90. 

In Cao v. Mukasey, 2008 WL 194921 (9th Cir. 2008), the Ninth Circuit remanded to the BIA

where the BIA had not properly considered relevant factors regarding a claim of lack of notice,

including “the sufficiency of the government’s evidence supporting the government’s contention that

the notice of hearing was mailed to [petitioner’s] address; and whether [petitioner] had a motive to

avoid the hearing, given her potential eligibility for asylum, withholding of removal and protection

under the Convention Against Torture, and the $5,000 bond she paid.”  Id. at *1.  There, as here,

petitioner had produced evidence that the factors involved in her case made it more likely than not

that she would have shown up for her hearing had she known about it – and that petitioner had

sufficient motivation to attend the hearing, as was true with Mr.  in this case.

Here, the government has provided no proof of actual mailing; moreover, the address on the



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

DEF. REPLY TO GOVT. OPP.  

No CR 07-  MMC 6

Notice of Hearing is not accurate.  Regarding the likelihood of actual receipt with the address error,

the United States Postmaster of the Boyes Hot Springs, California Post Office has stated, that even if

the address listed was clearly printed on an envelope, there was only an 85% chance that the post

office would have received the letter.  See Exhibit BB at 2:9-11.  In contrast to this weak evidence of

effective mailing and service, Mr.  has provided credible evidence to the Court that 1)

he did not receive the Notice of Hearing, 2) had he received said Notice, he would have shown up to

the hearing as required.  Independent evidence from the INS in the form of printout detailing the

events of November, 2003 shows that Mr.  and his mother voluntarily went to INS

once they received actual notice of deficiency, and that Mr.  turned himself into the

immigration authorities voluntarily once he found out that he had missed his hearing.  See Opening

Motion, Supplemental Declaration of Elizabeth M. Falk at Exhibit P.  This independent evidence,

above and beyond Mr.  testimony, shows that he did nothing to avoid INS process, but

instead presented himself to the INS when he finally did receive a directive telling him to.  Id.  

Aside from this independent evidence, Mr.  states in his declaration that he

looked forward to speaking with the judge to determine how he could remain legally in the U.S with

his parents and daughter.  He also states that he, along with his mother, was determined to get the

$5,000 bond money back so that his family could repay the family friend from whom they had

borrowed the bond money.  He adds that he did not avoid the INS even after he finally received the

October, 2003, letter and even after they refused to let him enter the building.  See Declaration of 

 Exhibit I at 3:25, 4:1-16.  Rather than simply disappearing, Mr.  upon

receiving the first and only letter he received from the INS, went to the INS on the date he was told to

go.  Id. at 3:9-18.  When he was not permitted to enter the building without identification, he called

the INS to find out how he could get into the building and then returned exactly as instructed by the

INS.  Id.  These are not the actions of an individual who would have “dodged” the INS purposely

back in June, 2003.  All of Mr.  actions taken after receiving a certified mailing in
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receipt of the Notice of Hearing.  See Bean Declaration, Opening Motion Exhibit O.
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October, 2003 show that he was responsible and driven to comply with the INS’ directives.  In

addition, both Mr.  and his mother have filed declarations attesting to the fact that

neither ever received notice of the hearing.  See Exhibit I at 3:5-12; Declaration of Sofia 

Sanchez, attached to Falk Auth Dec. as Exhibit N at 2:19.  

Given the government’s weak evidence on actual service vis a vis the strength of the evidence

submitted by Mr.  regarding 1) lack of notice, and 2) his motivation to actually attend

his deportation hearing, this Court should find that, even if a presumption is applicable, Mr. 

 has sufficiently rebutted the presumption of effective service.   Under 8 U.S.C. §1326(d)(3),

the entry of the deportation order against Mr.  was fundamentally unfair, because 1) his

due process rights were violated when he failed to receive notice, and 2) he was prejudiced through

the Immigration Court’s failure because he was not permitted to apply for relief from deportation. 3 

See Dobrata v. INS, 311 F.3d 1206, 1210 (9th Cir. 2002) (“Aliens facing deportation are entitled to

due process under the Fifth Amendment to the United States Constitution, encompassing a full and

fair hearing and notice of that hearing.”)  Mr.  accordingly meets the third requirement

of a collateral attack under 8 U.S.C. § 1326(d)(3).

II. MR.  ALSO MEETS THE REQUIREMENTS OF 8 U.S.C. §
1326(d)(1-2)    

A. Mr.  Should Be Deemed to Have Exhausted Administrative
Remedies, Because He Had No Reasonably Opportunity to Pursue Them

The government additionally argues that Mr.  “cannot claim that he should be

excused from the administrative exhaustion requirements because he had no time to pursue them.” 

See Govt. Opp. at 5:23-24.  In making this argument, the government ignores both the facts of Mr.
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 deportation and relevant Ninth Circuit caselaw..   

First, the government mistakenly states that Mr.  had eight months to

administratively appeal the IJ’s entry of the in absentia deportation order.  This is simply wrong. 

Instead, Mr.  had, at best, mere hours to attempt to appeal.  The deportation order was

entered on June 6, 2003.  See IJ Order, attached to Falk Auth. Dec. as Exhibit G.  At that time, Mr.

 had no idea he had been ordered deported; he was simply waiting for notice of his

hearing.  Mr.  was then arrested when he delivered himself to the INS on November 6,

2003.  See  Declaration, attached to Falk Auth. Dec. at Exhibit I at 3:19.  Following his

arrest, Mr.  asked about court and when the hearing would be and INS officials found

this to be funny and began making jokes.  Id. at 3:21-22.   Rather, than taking the opportunity to

explain to Mr.  what had happened or to inform him of his right to administratively

appeal or seek judicial review, the INS officials stopped laughing long enough only to tell Mr. 

 that he was going to Mexico.  Id.  At 3:19-22.  He was deported hours later.  See Warrant of

Removal/Deportation, attached to Falk Auth. Dec. as Exhibit H.  Not only did the INS fail to provide

Mr.  with an opportunity to appeal; it also deported him within hours of his voluntary

surrender, thereby negating any reasonable opportunity he had to take any legal action.  

  In United States v. Hinojosa-Perez, the defendant claimed that he had not received proper

notice of his hearing and thus, the deportation order entered in absentia could not serve as the basis

for a prosecution of a violation of 8 U.S.C. § 1326.  See id. at 206 F.3d 832, 834 (9th Cir. 2000).  In

that case, the government similarly argued that the defendant could not collaterally attack the

underlying deportation because he had not exhausted his administrative remedies.  Id. at 835.  There,

the defendant had been arrested based on the outstanding deportation order after appearing with his

wife for an INS interview in connection with his application to adjust his immigration status based on

the marriage.  Id. at 834.  He was deported eight days later.  Id.  The Ninth Circuit determined that,

because the defendant had previously received free legal assistance and had prior experience with the
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appellate process, “the eight days [between his arrest on the outstanding order and his deportation]

was a sufficient period for Hinojosa to have challenged the order for lack of proper notice.”  Id. at

836.  Under these circumstances, the defendant was deemed to have failed to exhaust his

administrative remedies.  Although the Ninth Circuit has therefore held that eight days is a sufficient

amount of time in which to file a Motion to Reopen where the defendant is familiar with the appellate

process and had been represented by counsel, the Ninth Circuit has never held that mere hours is a

sufficient amount of time to seek administrative review especially where the defendant is not

represented by counsel and has no familiarity with the appellate process. 

In contrast to the Ninth Circuit’s focus in Hinojosa-Perez on the time between the arrest on

the deportation order and the actual deportation (which in this case, is a mere couple of hours), the

government instead argues about the time that passed between Mr.  initial placement

into INS custody and the point at which he was deported.  See Govt. Opp. at 5 (“For the eight

preceding months [from March, 2003 when the INS first took custody of Mr.  to

November, 2003, when he was deported], he had done nothing.”).  In essence, the government is

arguing that Mr.  should have had the foresight to file an appeal for relief from

deportation back in March, 2003, at which time he didn’t even know whether or not he would be

deported!  Because this Court cannot reasonably require that an alien appeal an order prior to its entry

(or that an alien appeal an order he or she does not know about), the government’s efforts to compare

Mr.  case to Hinojosa-Perez are flawed.

The government additionally argues, absent legal support, that Mr.  had both a

duty to inquire about the date and time of his deportation hearing and had a duty to challenge his

deportation without having received any notice that a deportation order had in fact been issued.  See

Govt. Opp. at 5:11-14; 24-27.  The government so argues, despite the fact that the INS had told Mr.

 that his deportation hearing was “to be set” and that they would contact him (see

Exhibit F, Notice to Appear, filed with initial Motion; Exhibit I at 3:5-6).  This is in direct contrast to
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existing case law.  Due process requires the INS to notify Mr.  of his hearing date –

there is no comparable duty on Mr.  part to encourage, cajole or remonstrate the INS

on a day by day or month by month basis to ensure that they honor his right to due process.  See

Dobrata, 311 F.3d at 1210.   Moreover, in this case the INS specifically told Mr.  that

they would notify him as to the time and date of the hearing and that he should wait until he received

their letter.  See Declaration of Mr.  attached to Falk Auth. Dec. as Exhibit I at 3:5-8.

Defendant could find no relevant caselaw to support the government’s proposition that Mr. 

 was somehow required to hire an “an immigration lawyer or an immigration aid clinic” to

ensure that his due process right to notice is honored or that the IJ dutifully notify him of all relief for

which he is eligible.  See Govt.’s Opp. at 5:27-6:1. 

Finally, the Seventh Circuit case cited by the government is inapposite.  In Santiago-Ochoa,

the defendant, having been convicted of an aggravated felony, had been previously deported in an

expedited proceeding and upon reentry was charged with a violation of 8 U.S.C. § 1326.  See id. at

447 F.3d 1015, 1018 (7th Cir. 2006).  The court found that the defendant had been informed as to

potential applicable remedies and that by waiving his right to contest his removal, the defendant had

failed to exhaust his administrative remedies.  Id. at 1019.  Here, in contrast, Mr.  had

not been placed in expedited proceedings; he had a right to a hearing before an IJ and he had a right to

receive proper notice of that hearing.  He was 1) never informed of any relief from deportation, 2) was

not informed of any right to either administrative or judicial review, and 3) importantly, did not waive

his right to either appear at the hearing or contest the deportation order.  Instead, Mr. 

was deported hours after he was arrested, based on an in absentia process that took place without any

valid waiver of a hearing on his part.   He was not represented by counsel and had no experience with

appealing prior IJ orders.  Accordingly, the caselaw cited by the government does not successfully

show that Mr.  should be considered exempt from the exhaustion of administrative

remedies.  
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B. Mr.  Was Denied the Opportunity for Judicial Review

For the same reasons cited above, Mr.  was also deprived of the opportunity for

judicial review.  In an analogous context, the Ninth Circuit regularly conflates the two prongs of §

1326(d)(1-2) regarding administrative remedies and judicial review; the government’s arguments to

the contrary are without legal support.  See Govt. Opp. at 6:13-14 (“the Court should reject 

 attempt to conflate two parts of a three-part test.”).   For example, when a defendant is not

told of his eligibility for relief from deportation by an IJ and he subsequently waives his right to

appeal the entry of the deportation order, the Ninth Circuit has found both the “administrative

remedies” prong and the “judicial review” prong of a collateral attack satisfied.  See United States v.

Pallares-Galan, 359 F.3d 1088, 1096 (9th Cir. 2004) (“where a waiver of the right to appeal a

removal order is not ‘considered and intelligent,’ an alien has been deprived of his right to that appeal

and thus to a meaningful opportunity for judicial review . . . .”).  The “[e]ffective deprivation of an

alien’s administrative appeal serves to deprive him of the opportunity for judicial review as well.” 

Id.; see also United States v. Ubaldo-Figueroa, 364 F.3d 1042, 1049-50 (9th Cir. 2004)(same); see

also United States v. Lopez-Menera, 2008 WL 413736, *4 (N.D.Cal. 2008) (Ilston, J.) (“Because the

IJ failed to inform defendant that he could apply for such relief, defendant’s waiver of his right to

appeal was invalid. As such, the Court holds that defendant has satisfied the exhaustion and

deprivation requirements in § 1326(d).”).  No contrary caselaw has been presented to this Court. 

Factually, Mr.  did not have the time nor the ability to file an administrative

appeal or to seek judicial review in the hours between his arrest and his subsequent deportation. 

Upon his arrest after he presented himself to the INS, he inquired as to court and when his hearing

would be held.  See  Declaration, attached to Falk Auth Dec. as Exhibit I at 3:19-22.  In

response, no hearing or judicial process was provided.   Unlike the defendant in Hinojosa-Perez, Mr.

 had hours, not days, to seek judicial review; he had never been represented by a lawyer

and had no experience appealing an IJ’s order.  This Court should accordingly find that Mr. 
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 was deprived of the opportunity for judicial review.

The government’s reliance on Walters v. Reno, 145 F.3d 1032 (9th Cir. 1998) is misplaced. 

Walters is a class action case dealing with a collateral challenge to INS practices and does not address

a merits challenge to the adjudication of deportation claims.  There, aliens alleged that they were

denied due process when they were given inadequate notice of deportation procedures.  The Ninth

Circuit upheld the district court’s injunction which required the INS to parole class members into the

United States to attend hearings.  145 F.3d at 1051.  The Ninth Circuit found that the requirement

would be limited to those aliens who were entitled to reopen their document fraud proceedings and

that parole was permissible solely for the purpose of remedying that constitutional violation.  Id.  This

case does not stand for the government’s proposition that Mr.  “could sue from outside

the U.S. to contest his removal” and be paroled into the U.S. to attend hearings associated with his

suit.  See Govt. Opp. at 7:7-11.  Nor has the Ninth Circuit ever reached the conclusion that post-

deportation remedies to attack a deportation from outside the country must be endeavored before the

administrative remedies prong is satisfied on a collateral attack in a 1326 case.

Because Mr.  meets all three prongs of § 1326(d), his motion to dismiss should

be granted, and the indictment should be dismissed.  

CONCLUSION

For the aforementioned reasons, Mr.  respectfully requests this Court to dismiss

the indictment in the instant case.

Dated: March 26, 2008

Respectfully submitted,

BARRY J. PORTMAN
Federal Public Defender

/S/

ELIZABETH M. FALK
Assistant Federal Public Defender
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,

Plaintiff,

v.

Defendant.
_____________________________________

)
)
)
)
)
)
)
)
)
)
)
)
)
)

No. CR-08-  JSW

DEFENDANT 
MOTION AND MEMORANDUM OF
POINTS AND AUTHORITIES IN
SUPPORT OF MOTION TO DISMISS
INDICTMENT ON GROUNDS THAT
PRIOR DEPORTATION CANNOT
SERVE AS PREDICATE FOR ILLEGAL
REENTRY PROSECUTION

Hearing Date: July 2, 2008 
Time: 10:00 am
Court:  Hon. Jeffrey S. White

TO: UNITED STATES OF AMERICA, PLAINTIFF; AND JOSEPH RUSSONIELLO,
UNITED STATES ATTORNEY, NORTHERN DISTRICT OF CALIFORNIA; AND
DEREK OWENS, ASSISTANT UNITED STATES ATTORNEY:

PLEASE TAKE NOTICE that on July 2, 2008, at 10:00 a.m., before the Honorable

Jeffrey S. White, defendant  (hereinafter “Mr.  will move

this Court to dismiss the indictment on the grounds that the prior deportation order was entered

after constitutionally defective deportation proceedings and therefore cannot serve as a predicate

for a prosecution under 8 U.S.C. § 1326.  
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MEMORANDUM OF POINTS AND AUTHORITIES

I.     INTRODUCTION

Defendant  is charged in a one count indictment with a violation of 8

U.S.C. § 1326, illegal reentry after deportation.  The indictment against Mr. 

should be dismissed on the grounds that his deportation in 1996, as a matter of law, cannot

constitute the prior lawful deportation order necessary for the government to establish the

deportation element of a violation of 8 U.S.C. § 1326.  

At the time of the deportation proceedings in 1996, Mr.  had already been

granted asylum and withholding of removal after an immigration judge recently determined that

he had a legitimate fear of returning to Guatemala because there was a “clear probability” that he

would be persecuted if returned.   While knowing this, the Immigration Judge (hereinafter “IJ”) –

contrary to clear authority – sent Mr.  back to the very country that he feared.  

The IJ did not ask about his fear of return to Guatemala, nor did he make any of the

necessary inquiries into whether he could lawfully be returned to Guatemala; instead, he overtly

mis-advised Mr.  that he had no possibility of relief from deportation and ordered

him removed.  Mr.  should not have been returned to Guatemala after having

already established his fear of return.  Through this error, the IJ denied Mr.  due

process of law, resulting in the defendant’s unconstitutional deportation.  There is no question

that Mr.  suffered prejudice from this error because he was in fact eligible for relief

from deportation and was nonetheless ordered removed from the United States.  Under these

circumstances, the underlying deportation order cannot serve as a predicate for a prosecution for

illegal reentry.  As the aforementioned deportation was Mr.  sole deportation or

removal from the United States, this case presents an unusual situation requiring that the

indictment be dismissed. 

///

///
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II.     STATEMENT OF FACTS

A. Mr. Background

 Mr.  was born on July 14, 1975 in Guatemala City, Guatemala, as one of

eight children.  See Request for Asylum in the United States, attached to Linker Auth. Decl. as

Exhibit A.   His father died when he was only four years old and his mother was left to care for

the entire family, all of whom lived in one room.  Id.  As a result of his family’s extreme poverty,

Mr.  spent much of his adolescence living in the streets.  Id.  While he was not a

street child, he certainly looked like one.  While in Guatemala, he only attended school for a total

of five years, from age 7 to age 11, and then again at age 14.  Id.  At age 14, he had only

completed the fourth grade.  Id.  When he was just 11 years old, he had to leave school to work

because his mother had a stroke that paralyzed the right side of her body.  Id.  He worked for a

few years to help support the family, but was finally able to go back to school at age 14.  Id.  

A short time later, at the age of 15, Mr.  fled to seek refuge in the United

States based on his fear of persecution in Guatemala.  He arrived in the United States in March of

1991, and on August 5, 1991, at the age of 16, Mr.  applied for asylum and

withholding of removal based on his fear of returning to Guatemala.  Id.  At the time of his

asylum application, he was living in a group home in Pittsburg, California called Amir Two. 

As documented in greater detail in his asylum application, Mr.  had several

grounds for fearing return to Guatemala.  Id.  During his time in Guatemala, he was involved in

political demonstrations, and feared the government would take retributive action against him for

those actions.  Id.  He was also abused by the police on several occasions.  Id.  He was beaten

and kicked by the police and despite reports to authorities, he was never provided any relief.  Id. 

Many of the children he was associating with were “disappeared” and then later found dead.  Id. 

He also lived in fear of being abducted and sent into the army.  Id.  He saw many people he knew

be taken and forced into the military.  Id.  

   A hearing on Mr.  asylum application was held on October 17, 1991, at
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which time the immigration judge concluded that his fear of returning to Guatemala was

legitimate.  To so conclude, the immigration judge had to determine that Mr.  had a

“well-founded fear” of persecution on account of race, religion, nationality, membership in a

social group, or political opinion, and therefore granted Mr.  asylum under Section

208(a) of the Immigration and Naturalization Act (hereinafter “INA”).  8 U.S.C. § 1158 (1991). 

In addition, the immigration judge also concluded that Mr.  was entitled to a

separate and distinct form of relief entitled withholding of deportation under section 243(h) of

the INA, which precluded returning an alien to a country where he would face persecution and

required a higher standard of proof.  See Memorandum of Oral Decision dated October 17, 1991,

attached to Linker Auth. Decl. as Exhibit B; see also 8 U.S.C. § 1253 (1991).  By establishing

that there was a “clear probability” that he would face persecution if returned to Guatemala, Mr.

 was also granted withholding of removal.  Id.  

The government was prohibited from returning Mr.  to Guatemala having

granted him withholding of removal and he was therefore permitted to remain in the United

States.  Having no family in Northern California, he continued to reside at the group home.  After

experiencing little socialization, supervision and support in Guatemala, and experiencing

similarly deficient support in the group home, Mr.  found it somewhat difficult to

adapt to life in the United States.  He knew very little English and had a hard time keeping-up

with life in California.  Mr. was enrolled in high school, even though he had only

completed the fourth grade in Guatemala.  On March 8, 1994, while in his second year in high

school and just 18 years of age, he made a mistake that he has regretted his entire adult life.  He

was accused and eventually convicted of sexually assaulting a fellow student who was 16 years

of age, pursuant to California Penal Code Section 289(a) (1994), rape by a foreign object.  Mr.

 was sentenced to the lowest term of confinement, three years (the highest term

being eight years).  Because of his young age, at the discretion of the sentencing judge, he was

committed to the California Youth Authority (hereinafter “CYA”), rather than a state prison.  See
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Abstract of Judgement dated July 14, 1994 & Notice from California Department of Youth

Authority dated March 21, 1996., attached to Linker Auth. Decl. as Exhibit C.   Upon his release

from custody, Mr.  was placed in immigration proceedings.  

B. Mr.  Removal From the United States

On March 7, 1996, the then Immigration and Naturalization Service (hereinafter “INS”)

(now “ICE”) issued an Order to Show Cause and Notice of Hearing (hereinafter “OSC”) for Mr.

  See Order to Show Cause and Notice of Hearing dated March 7, 1996, attached

to Linker Auth. Decl. as Exhibit D.  The OSC alleged that Mr.  was not a citizen of

the United States, was a citizen of Guatemala, and had entered the country in 1991 without

inspection.  Id.  It also alleged that he had been granted political asylum.1  Id.  It further alleged

that he had been convicted on July 14, 1994 for violating California Penal Code Section 289(a),

rape by a foreign object, and that he was sentenced to three years confinement for that offense. 

Id.  The OSC charged that based on that information he was subject to deportation pursuant to

Section 241(a)(2)(A)(i) of the Immigration and Nationality Act because he had been convicted of

a crime involving moral turpitude committed within five years of entry and sentenced to

confinement for one year or longer.  Id.

On March 21, 1996, an immigration judge ordered that Mr.  could be

released on bond pending the determination of his immigration proceeding.  See Notification to

Alien of Conditions of Release or Detention dated March 21, 1996, attached to Linker Auth.

Decl. as Exhibit E.  On that same date, an immigration official indicated that his conviction was

an aggravated felony.  See Los Angeles District Office Deportation Officer Action Worksheet

dated March 21, 1996, attached to Linker Auth. Decl. as Exhibit F.  This was incorrect as a

matter of law since Mr.  conviction did not fall under the then-definition of

aggravated felony.  
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On April 26, 1996, Mr.  was placed in removal proceedings before an

immigration judge.  See Transcription of Immigration Hearing, attached to Linker Auth. Decl. as

Exhibit H.  He was not represented by counsel.  At the hearing, the IJ erroneously informed Mr.

 that he was not entitled to “any relief.”  Id.  Mr.  not understanding

this, asked the IJ to explain it to him.  Id.  The IJ again erroneously responded, “Relief to avoid

the deportation, under the laws of the United States based on the conviction that you have there is

nothing that would uhh, prevent an order of deportation entered against you.”  Id.  The IJ then

found Mr.  removable and ordered him removed to Guatemala.  Id.   

At no time did any immigration official, including the IJ, discuss or inquire about Mr.

 legitimate fear of returning to Guatemala.  Nor did anyone discuss anything

about asylum or withholding of removal in general.  Indeed, as Mr.  attests, no

official ever informed him that he was eligible for any relief from deportation.  See 

Declaration, attached to Linker Auth Decl. as Exhibit G.  Instead, he was only told what the IJ

informed him on the record: that he was not eligible for any form of relief.  Relying on the IJ’s

statement, he believed there was nothing he could do to avoid his deportation; therefore, he

waived his appeal and was deported to Guatemala.  Id.  

C. Legal Flaws in the Removal Proceeding

Mr.  was eligible for relief from deportation.  Specifically, based on his

legitimate fear of return to Guatemala, he was entitled to continued status as an asylee and to

withholding of removal – two separate and distinct forms of relief.  Every alien has a protected

interest, whether it is secured by statute or by the Constitution, to petition for asylum or

withholding of removal.  See Maldonado-Perez v. INS, 865 F.2d 328, 332 (D.C. Cir. 1989).  The

IJ failed to advise Mr. of his eligibility for asylum and withholding of removal,

despite being on notice that Mr.  had recently been granted such relief.  The IJ’s

failure rendered the deportation proceeding fundamentally unfair.  Had the IJ properly advised

Mr.  of his eligibility for relief, it was more than plausible that he would have been
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granted relief and not deported back to Guatemala.  Accordingly, he suffered prejudice as a result

of the defect in his immigration proceeding. 

At no point – before, during or after the immigration proceeding – was Mr. 

informed of his eligibility for any relief from deportation.  To the contrary, he was affirmatively

mis-advised that he was not eligible for any type of relief.  Having been misadvised by the IJ of

his eligibility for relief, Mr. did not knowingly and intelligently waive his right to

appeal, and it was not a valid waiver of his appeal.  As such, the deportation proceeding was

clearly flawed. 

III.     ARGUMENT

A. MR.  WAS DENIED DUE PROCESS AT HIS DEPORTATION
HEARING BECAUSE THE IJ FAILED TO ADVISE HIM OF HIS ELIGIBILITY
FOR DISCRETIONARY RELIEF, BY WHICH HE WAS SUBSTANTIALLY
PREJUDICED, RESULTING IN A CONSTITUTIONALLY FLAWED
DEPORTATION ORDER

In general, in order to convict a defendant of violating 8 U.S.C. § 1326, illegal reentry

after deportation, the government must prove the following three elements beyond a reasonable

doubt: 1) the defendant is an alien; 2) the defendant was previously deported from the United

States; and 3) the defendant was found in the United States without the consent of the Attorney

General.  8 U.S.C. § 1326(a).  As such, a defendant’s prior deportation is a predicate element for

a prosecution under 8 U.S.C. § 1326.  The United States Supreme Court has long established,

however, that a prior deportation order cannot serve as a predicate for a subsequent prosecution

under 8 U.S.C. § 1326 when the deportation proceedings giving rise to the order were

fundamentally flawed.  See United States v. Mendoza-Lopez, 481 U.S. 828, 837 (1987).  

The Supreme Court’s holding is rooted in the Due Process Clause of the Constitution:  if

8 U.S.C. § 1326 “envisions that a court may impose a criminal penalty for reentry after any

deportation, regardless of how violative of the rights of the alien the deportation proceeding may

have been, the statute does not comport with constitutional requirement of due process.”  Id. at

838 (emphasis in original).  Accordingly, the Court held that a defendant in a prosecution
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pursuant to 8 U.S.C. § 1326 must be permitted to challenge the lawfulness of the prior

deportation.  Id.      

In Mendoza-Lopez, the defendants were arrested and deported after a group hearing at

which they purportedly waived their rights to apply for suspension of deportation and to appeal. 

Id. at 840.  They returned to this country, were once again arrested, and the government charged

them with a violation of 8 U.S.C. § 1326.  Id. at 831.  The underlying court found, and the

Supreme Court accepted as true, that the Immigration Judge failed to adequately explain the

defendants’ right to suspension of deportation or their right to appeal.  Id. at 840.  The Supreme

Court then held that because the Immigration Judge “permitted waivers of the right to appeal that

were not the result of considered judgments by [defendants], and failed to advise [defendants]

properly of their eligibility to apply for suspension of deportation . . . the violation of

[defendants’] rights . . . amounted to a complete deprivation of judicial review.”  Id. at 841. 

Thus, the government would not be permitted to rely on that prior deportation order as reliable

proof of an element of the § 1326 prosecution “[b]ecause [defendants] were deprived of their

rights to appeal and of any basis to appeal since the only relief for which they would have been

eligible was not adequately explained to them . . . .”  Id. at 841, 843.  The dismissal of the

indictments against defendants was required.  Id. at 843.

In response to the holding of Mendoza-Lopez, Congress amended 8 U.S.C. § 1326 to

explicitly provide for a three part test for when a defendant can collaterally challenge a prior

deportation in a prosecution under section 1326: 

In a criminal proceeding under this section, an alien may not challenge the validity
of the deportation order described in subsection (a)(1) of this section or subsection (b) of
this section unless the alien demonstrates that-- 

(1) the alien exhausted any administrative remedies that may have been available
to seek relief against the order; 

(2) the deportation proceedings at which the order was issued improperly deprived
the alien of the opportunity for judicial review; and 

(3) the entry of the order was fundamentally unfair.  
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8 U.S.C. § 1326(d).  To prevail on a collateral attack to a prior deportation on grounds that the

deportation proceedings were fundamentally flawed, the defendant must meet each prong of the

three-part test.  See United States v. Pallares-Galan, 359 F.3d 1088, 1095 (9th Cir. 2004) (citing

8 U.S.C. § 1326(d)).

If a defendant succeeds in this three part test to collaterally attack the predicate

deportation order, the indictment against him must be dismissed.  See United States v. Lopez-

Menera, 542 F.Supp.2d 1025, 1027 (N.D. Cal. 2008); United States v. Lopez-Hernandez, 2007

WL 608111 (N.D.Cal. 2007); United States v. Andrade-Partida, 110 F.Supp.2d 1260, 1272

(N.D. Cal. 2000).

1. ENTRY OF THE DEPORTATION ORDER AGAINST MR. 
 WAS FUNDAMENTALLY UNFAIR (8 U.S.C. § 1326(D)(1))

Here, Mr.  collateral challenge to his 1996 deportation order meets each

prong of this three-part test.  Because the first and second prongs are informed by the third, the

below analysis begins with the third prong, i.e., that the entry of the order was fundamentally

unfair.  “An underlying removal order is ‘fundamentally unfair’ if (1) an alien’s ‘due process

rights were violated by defects in the underlying deportation proceeding’ and (2) ‘he suffered

prejudice as a result of the defects.’”  Id. (citing United States v. Garcia-Martinez, 228 F.3d 956,

960 (9th Cir. 2000)).  As detailed below, Mr.  due process rights were violated by

defects at his 1996 deportation proceeding and he suffered prejudice as a result of those defects.

a. Mr.  Due Process Rights Were Violated by the Defects in
the Underlying Deportation Proceeding Because He Was Eligible for
Asylum and Withholding of Removal

During a deportation hearing, the requirement that the IJ inform an alien of any apparent

eligibility for relief from deportation and give the alien the opportunity to pursue that form of

relief is “mandatory.”  See United States v. Arrieta, 224 F.3d 1076, 1079 (9th Cir. 2000) (quoting

United States v. Arce-Hernandez, 163 F.3d 559, 565 (9th Cir. 1998)).  An erroneous

determination by an IJ that the alien is statutorily ineligible for relief from deportation also
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constitutes a denial of due process.  See United States v. Ubaldo-Figueroa, 364 F.3d 1042, 1049-

50 (9th Cir. 2004) (an inaccurate statement that an alien is ineligible for any relief constitutes a

breach of the IJ’s duty and a violation of due process).  Failure of the IJ to inform the defendant

of his eligibility for a waiver of deportation in the underlying proceedings establishes a violation

of due process in a collateral appeal in a case brought under 8 U.S. C. §  1326.  See Arrieta, 224

F.3d at 1079.  The failure of the IJ to advise an alien of his eligibility for a waiver of deportation

violates the alien’s due process rights and “amount[s] to a complete deprivation of judicial

review of the determination.”  Mendoza-Lopez, at 840.  “Even if the alien’s eligibility is not

clearly disclosed in the record, the IJ has a duty to discuss discretionary relief with the alien so

long as the record as a whole raises a reasonable possibility of eligibility of such relief.” 

Andrade-Partida, 110 F.Supp.2d at 1268.

i. The IJ Failed To Advise Mr.  That He Was
Eligible for Asylum and Withholding of Removal

Mr.  due process rights were clearly violated through the deportation

process by the IJ’s failure to advise him of his eligibility for relief.  Based on the documents in

the record before the IJ – as an asylee who had recently been determined to have a well-founded

fear of return to Guatemala – the record as a whole raised a reasonable possibility of Mr.

 eligibility for asylum and withholding of removal.  Indeed, the IJ twice stated on

the record that Mr.  had previously been granted asylum and the prior order

granting asylum and withholding was in Mr.  alien and nationality file (“A-File”). 

Given that he had already been granted asylum, the IJ had a duty to discuss with Mr. 

 his eligibility for asylum and withholding of removal.  The IJ’s failure to do so violated

Mr.  due process rights.  Furthermore, not only did the IJ fail to advise Mr.

 of eligibility for relief, he overtly mis-advised Mr.  that he was not

eligible for any relief when he was, in fact, so eligible.  The IJ erroneously advised Mr. 

 that “based on the conviction that you have there is nothing that would uhh, prevent an
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order of deportation entered against you,” which was untrue given the fact that Mr. 

had not been convicted of an aggravated felony.  This mis-advice further violated Mr. 

 due process rights.

On October 17, 1991, Mr.  was granted asylum and withholding of removal

based on an immigration judge’s determination that there was a clear probability that he would

be persecuted if he were returned to Guatemala.  See Memorandum of Oral Decision, attached to

Linker Auth. Decl. as Exhibit B.  At his deportation proceeding in 1996, Mr. still

met the standard for asylum and withholding of removal.  Indeed, nothing had changed regarding

his legitimate fear of returning to Guatemala.  The only factor that had changed in that interim

period was that Mr.  had been convicted of a crime of moral turpitude within five

years of his entry into the United States, therefore making him subject to deportation

proceedings.  Because his criminal conviction was not an aggravated felony, he was still eligible

for asylum and withholding of removal.  See 8 U.S.C. § 1158(a) & (d) (1996); 8 U.S.C. §

1253(h) (1997).  

At the time of Mr.  deportation proceeding on April 26, 1996, the law

regarding asylum provided that an alien could be granted asylum if the Attorney General

determined that the alien was a “refugee.”  See 8 U.S.C. § 1158(a).  A refuge was defined as a

person who was “unable or unwilling to return to” his or her home country “because of

persecution or a well-founded fear of persecution on account of race, religion, nationality,

membership in a particular social group, or political opinion.”  8 U.S.C. § 1101(a)(42)(A)

(1996); see Melkonian v. Ashcroft, 320 F.3d 1061, 1064 (9th Cir. 2003).  In addition to other

exceptions not relevant here, only those who had been convicted of an aggravated felony were

precluded from applying for asylum.  8 U.S.C. § 1158(d) (1996).

While asylum and withholding of removal are separate and distinct forms of relief, an

application for asylum under 8 U.S.C. § 1158 is generally considered an application for

withholding of removal as well.  See 8 C.F.R. 208.3(b); Ghadessi v. INS, 797 F.2d 804, n.1 (9th
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Cir. 1986).  Withholding codified the international norm of “nonrefoulement” or non-return to a

country where an applicant would face persecution.  See Sale v. Haitian Centers Council, Inc.,

509 U.S. 155, 179 (1993); Borja v. INS, 175 F.3d 732, 738 (9th Cir. 1998) (en banc).  At the time

of Mr.  deportation proceeding in 1996, in order to qualify for withholding of

removal, an applicant had to show that his or her “life or freedom would be threatened” if

returned to his or her homeland, on account of race, religion, nationality, membership in a

particular social group, or political opinion.  See 8 U.S.C. § 1253(h) (1997).  To qualify for

withholding of removal, “an alien must demonstrate that it is more likely than not that he would

be subject to persecution on one of the specified grounds.”  Al-Harbi v. INS, 242 F.3d 882, 888

(9th Cir. 2001) (internal quotations and citations omitted). “Unlike asylum, withholding of

removal is not discretionary.  The Attorney General is not permitted to deport an alien to a

country where his life or freedom would be threatened on account of one of the same protected

grounds that apply under the asylum statute.”  Id. (internal quotations and citations omitted).     

At his 1996 deportation proceeding, the IJ knew that Mr.  had already been

granted asylum based on his legitimate fear of returning to Guatemala.  Twice, the IJ recognized

this fact on the record.  See Transcription of Immigration Hearing, attached to Linker Auth. Decl.

as Exhibit H.  Accordingly, there is no question that he was on notice of Mr. 

legitimate fear of return to his home country.  At a minimum, he should have inquired about Mr.

 continued fear of return to Guatemala.  See Declaration of Angela Bean, Esq,

(hereinafter “Bean Decl.”) attached to Linker Auth. Decl. as Exhibit J.   Had he done so, Mr.

 would have informed him that he was, indeed, still in fear of returning to

Guatemala.  See  Declaration, attached to Linker Auth Decl. as Exhibit G.  

There was absolutely nothing in the record to suggest that his fear of return to Guatemala

had changed.  As such, the IJ was required to advise Mr.  of his right to seek relief

from deportation and avoid deportation back to the very country from which he had been granted

asylum and withholding of removal.  See Orantes-Hernandez v. Smith, 451 F. Supp. 351, 355-58
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(C.D. Cal 1982).  The IJ completely failed to inform Mr.  of his eligibility for

either form of relief (asylum or withholding of removal), and instead, affirmatively informed Mr.

 that there was “nothing that would prevent” his deportation.  See Bean Decl.,

attached to Linker Auth. Decl. as Exhibit J.  The contrary was true.  Mr.  was not

only eligible for asylum and withholding of removal, it was more than probable that he would

have been granted such relief if the IJ had advised him correctly.  Id.   

ii. Mr.  Was Also Eligible for Relief Under the UN
Protocol

At the time of Mr.  deportation proceeding, the standard for withholding

of removal under 8 U.S.C. § 1253(h) recently had been expanded as part of the Antiterrorism and

Effective Death Penalty Act of 1996 (hereinafter “AEDPA”).2   Under the expanded withholding

provision, those whose life or freedom would be threatened in their home country were eligible

for withholding of removal regardless of the exceptions provided in 8 U.S.C. § 1253(h)(2) if such

withholding was necessary to “ensure compliance with the 1967 United Nations Protocol

Relating to the Status of Refugees.”  8 U.S.C § 1253(h)(3) (1997); see Miguel-Miguel v.

Gonzalez, 500 F. 3d 941, 946 (9th Cir. 2007).   

As such, Mr.  was also eligible for relief under the UN Protocol; yet, as

with asylum and withholding of removal, the IJ failed to advise him accordingly.  While the IJ’s

failure to notify Mr.  of his eligibility for relief under the UN Protocol may have

been understandable due to the recency of the law’s amendment (the expanded provision

regarding the UN Protocol had gone into effect only two days prior to his immigration hearing),

the IJ nonetheless had a duty to advise Mr.  of all discretionary relief to which he
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was reasonably entitled.  See Andrade-Partida, 110 F.Supp.2d at 1268.  The IJ’s failure to do so

further violated Mr. due process rights.

b. Mr.  Suffered Prejudice As a Result of These Defects

To satisfy a showing of prejudice, an “alien does not have to show that he actually would

have been granted relief.  Instead, he must only show that he had a ‘plausible’ ground for relief

from deportation.”  See Ubaldo-Figueroa, 364 F.3d at 1050 (quoting United States v. Arrieta,

224 F.3d 1076, 1079 (9th Cir. 2000)).  Although the Ninth Circuit has not defined the term

“plausible,” “this standard would seem to encompass borderline cases, perhaps even where the

equities are in equipoise.  Stated differently, it seems fair to interpret this standard as granting

defendants in illegal entry cases the benefit of the doubt, even if they have a borderline claim of

prejudice, as long as they establish that their deportation proceeding was procedurally deficient.” 

Wible, Brent S., The Strange Afterlife of Section 212(c) Relief: Collateral Attacks on

Deportation Orders in Prosecutions for Illegal Reentry After St. Cyr, 19 GEO. IMMIGR. L.J. 455,

475 (Summer 2005).  Thus, under applicable law, Mr.  need not show that he

actually would have been granted relief, or even that there was a reasonable probability that he

would have been granted relief.  See United States v. Muro-Inclan, 249 F.3d 1180, 1184 (9th Cir.

2001).  A showing of plausible or possible granting of relief is sufficient.  

Here, there is no question that Mr. was prejudiced by the defects in his

deportation proceeding: had the defects not occurred, he would not have been returned to

Guatemala, the very country that the INS had recently determined he had a well-founded fear of

return.  The INS had already determined that there was a “clear probability” that he would be

persecuted if returned to Guatemala, yet, while knowing of Mr.  asylee status –

and without a single question or finding regarding his fear of return – the IJ sent him back to

Guatemala.  Such a fundamental flaw cannot stand. 

At the time of his 1996 deportation proceeding, the standard for asylum and withholding

of removal had not changed since his original grant of such relief in 1991; therefore, if properly
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advised, he would have sought and been granted relief.  Asylum still applied to “any person who

is outside any country of such person’s nationality . . . and who is unable or unwilling to return

to, and is unable or unwilling to avail himself or herself of the protection of, that country because

of persecution or a well-founded fear of persecution on account of race, religion, nationality,

membership in a particular social group, or political opinion,” just as it did in 1991. Compare 8

U.S.C. § 1158 (1996) & 8 U.S.C. 1101(a)(43)(A) (1996) with 8 U.S.C. § 1158 (1991) (an “alien

may be granted asylum in the discretion of the Attorney General if the Attorney General

determines that such alien is a refugee within the meaning of section 1101(a)(42)(A) of this

title.”) & 8 U.S.C. § 1101 (1991) (“The term “refugee” means (A) any person who is outside any

country of such person’s nationality . . . and who is unable or unwilling to return to, and is unable

or unwilling to avail himself or herself of the protection of, that country because of persecution

or a well-founded fear of persecution on account of race, religion, nationality, membership in a

particular social group, or political opinion.”). 

In addition, the standard for withholding of removal had not changed between the time of

his 1991 granting of withholding and his 1996 deportation proceeding.  At his deportation

hearing on April 26, 1996, the standard for withholding of removal was still as follows: “The

Attorney General shall not deport or return any alien (other than an alien described in section

1251(a)(4)(D) of this title) to a country if the Attorney General determines that such alien’s life

or freedom would be threatened in such country on account of race, religion, nationality,

membership in a particular social group, or political opinion.”  8 U.S.C. § 1253(h)(1) (1997)

(emphasis added); compare 8 U.S.C. § 1253(h)(1) (1991) (“The Attorney General shall not

deport or return any alien (other than an alien described in section 1251(a)(4)(D) of this title) to a

country if the Attorney General determines that such alien's life or freedom would be threatened

in such country on account of race, religion, nationality, membership in a particular social group,

or political opinion.”).  

Accordingly, there is no question that Mr.  still met the standard for asylum
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and withholding of removal because the standard had not changed since he had recently been

granted such relief.  The IJ’s complete failure to advise him of his eligibility for this relief,

therefore prejudiced him.  Had he been properly advised, he would have sought such relief, and it

is, at a minium, probable that he would have been granted such relief.  Indeed, the defect in Mr.

 deportation proceeding resulted in the precise situation that the asylum and

withholding statutes sought to avoid: he was sent back to the very country that the feared return.  

The government may try to argue that Mr.  would not have been granted

either form of relief because of his prior conviction..  Such an argument is utterly baseless.  At

the time of Mr.  conviction and also at the time of his deportation proceeding,

Mr. prior conviction was not an aggravated felony; therefore, his prior

conviction did not render him ineligible for relief from deportation.  See Bean Decl., attached to

Linker Auth. Decl. as Exhibit J; see also INS v. St. Cyr, 533 U.S. 289 (2001) (regarding

retroactivity of amendments to immigration laws)  and Kankamalage v. INS, 335 F.3d 858, 863-

64 (9th Cir. 2003) (same). 

Under 8 U.S.C. § 1158(d), only those “convicted of an aggravated felon . . . may not

apply for or be granted asylum.”  8 U.S.C § 1158(d) (1996).   Moreover, under section

1253(h)(2), an alien was ineligible for withholding of removal if the Attorney General

determined the alien “having been convicted by a final judgment of a particularly serious crime,

constitutes a danger to the community of the United States.”  8 U.S.C. § 1253(h)(2)(B) (1997). 

Congress was not silent about what constituted a “particularly serious crime” at that time. 

Indeed, Congress explicitly provided that “an alien who has an aggravated felony shall be

considered to have committed a particularly serious crime.”  Because Mr. 

conviction was not an aggravated felony, it was likely that he would have been granted relief

from deportation.  See Bean Decl., attached to Linker Auth. Decl. as Exhibit J. 

To be considered an aggravated felony, the IJ would have had to have determined that his

prior conviction was a crime of violence for which the term of imprisonment was at least five
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3AEDPA amended the definition of “aggravated felony” under 8 U.S.C. § 1101(a)(43). 
Pub. L. 104-132, Title IV § 440(e), April 24, 1996.  That amendment, however, did not apply to
the type of felony for which Mr.  was convicted.  Id.  Moreover, the amendments to
Section 1101 only applied to “convictions entered on or after” April 24, 1996.  Id. at § 440(f). 
As Mr.  date of conviction was July 14, 1994 – well before April 24, 1996 –
AEDPA’s amendments to the definition of aggravated felony do not apply.  Similarly, the
amendments to the definition of aggravated felony contained in IIRIRA do not apply to Mr.

 as that act was enacted on September 30, 1996 and went into effect on April 1,
1997 – long after Mr.  conviction and deportation proceeding.  See Kankamalage,
335 F. 3d at 864.

4At the time of Mr. Alfridi’s deportation proceeding, the law regarding withholding of
removal had been amended such that it did not exclude from eligibility all aliens convicted of
aggravated felonies, but only those who had committed aggravated felonies where the sentence
imposed was at least five years.  Id. at 1217. 
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years.  8 U.S.C. Section 1101(a)(43) (1996) (“The term ‘aggravated felony’ means – . . . (F) a

crime of violence . . . for which the term of imprisonment (regardless of any suspension of

imprisonment) is at least five years.”).3  As Mr.  was only sentenced to three years

imprisonment, his conviction was not an aggravated felony and therefore was eligible for both

asylum and withholding of removal.  See Kankamalage, 335 F. 3d at 864 (“Under the

immigration laws in effect at that time, his conviction was not an aggravated felony because the

sentence imposed was less than five years.”) (citing United States v. Velasco-Medina, 305 F.3d

839 (9th Cir. 2002)).   

Indeed, in Afridi v. Gonzalez, the Ninth Circuit concluded that the immigration judge

could not generalize that a certain type of crime categorically excluded an alien for eligibility for

relief, but instead had to examine the underlying facts and circumstances of the conviction.  442

F. 3d 1212, 1220 (9th Cir. 2006).  There, Mr. Afridi had been convicted of an offense that the

court determined was sexual abuse of a minor, an aggravated felony under the law that applied to

him.4  Id. at 1215.  The Ninth Circuit concluded that even though crimes involving sexual abuse

of a minor generally involve force, that is not sufficient to determine that one is ineligible for

relief.  Id. at 1219.  Rather, it is still plausible that one convicted of such an offense may not be a

danger to the community.  The Ninth Circuit held that the immigration court “leapt directly from
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the fact of conviction to the determination that it could not withhold deportation,” rather than

examining the particularized circumstances of the case.  Id.  Thus, where an offense does not

categorically exclude an applicant from withholding, the immigration judge must conduct a case

specific analysis and not simply rely on the type of conviction because – despite the type of

offense – the alien may not be found to be a danger to the community.

Here, Mr.  was similarly denied the opportunity to establish his eligibility

for both asylum and withholding of removal.  Had Mr.  been given that

opportunity, the IJ would have learned that his conviction was not an aggravated felony. 

Significantly, his offense was not even on the cusp of being considered an aggravated felony;

instead, his sentence was two years shy of what was considered an aggravated felony at the time. 

The fact that he was sentenced to the lowest possible sentence for his offense further exemplifies

that the sentencing judge did not feel that Mr.  was a danger to the community. 

Additionally, the offense was committed when Mr.  was just eighteen years old,

and in the tenth grade.  Because of his youth, he was not sent to prison, but was instead sent to

the California Youth Authority to serve his sentence. Just as in Afridi, the type of conviction did

not categorically exclude Mr.  from relief from deportation.  To the contrary, Mr.

 was eligible for relief, and given the particular circumstances of Mr. 

 offense and his personal situation, had Mr.  been provided what he was

entitled – an individualized determination of his eligibility for asylum and withholding – it was

more than plausible that he would have been granted relief from deportation. 

In sum, the failure of the IJ to advise Mr.  of his eligibility for withholding

of removal resulted in Mr.  immediate deportation.  The IJ informed Mr. 

 that he was not eligible for any form of relief from deportation.  That was plainly wrong. 

Had it not been for the defect in Mr.  deportation proceeding, he would not have

been deported back to the very country that the United States government had already determined

he legitimately feared.  Accordingly, Mr.  thus suffered substantial prejudice:  he
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was eligible for both asylum and withholding of removal and it is more than plausible that he

would have received relief from deportation had he been properly advised.

2. AS MR.  WAS MIS-ADVISED BY THE IJ, HIS
WAIVER OF APPEAL WAS NOT KNOWING AND INTELLIGENT AND
HE WAS DENIED THE OPPORTUNITY FOR JUDICIAL REVIEW (8
U.S.C. § 1326(D)(1) AND (D)(2))

a. Because Mr.  Waiver of Appeal was Not Knowing and
Intelligent, He is Deemed to Have Exhausted his Administrative
Remedies

Although 8 U.S.C. § 1326(d)(1) requires that an alien exhaust all administrative remedies

before a collateral attack will succeed, the exhaustion requirement “cannot bar collateral review

of a deportation proceeding when the waiver of right to an administrative appeal did not comport

with due process.”  Ubaldo-Figueroa, 364 F.3d at 1048 (citing United States v. Muro-Inclan, 249

F.3d 1180, 1183-84 (9th Cir. 2001)). The Due Process Clause requires that an alien’s waiver of

his right to appeal a deportation order be “considered and intelligent.”  See id at 1049; see also

Mendoza-Lopez, 481 U.S. at 839.   An alien who is not advised of his rights cannot make a

“considered and intelligent” waiver, and is thus not subject to the exhaustion of administrative

remedies requirement of 8 U.S.C. § 1326(d).  See Ubaldo-Figueroa, 364 F.3d at 1049-1050;

Pallares, 359 F.3d at 1096 (“Where ‘the record contains an inference that the petitioner is

eligible for relief from deportation,’ but the IJ fails to ‘advise an alien of this possibility and give

him an opportunity to develop the issue,’ we do not consider an alien’s waiver of his right to

appeal his deportation order to be ‘considered and intelligent.’”)(citing Muro-Inclan, 249 F.3d at

1182)(remaining citations omitted.)  As such, under Ninth Circuit precedent, the undisputed

failure of the IJ or any immigration official to correctly advise Mr.  of his eligibility

for asylum and withholding of removal – and the affirmative statement that Mr. 

was not eligible for any form of relief – excuses Mr.  from the administrative

remedies exhaustion requirement of his collateral attack under 8 U.S.C. § 1326(d)(1).  See Muro-

Inclan, 249 F.3d at 1183; Lopez-Menera, 542 F.Supp.2d at 1027.
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b. Mr.  was Also Deprived of An Opportunity for Judicial
Review

An immigration judge is obligated to advise an alien regarding apparent avenues for relief

from deportation.  See, e.g., Duran v. INS, 756 F.2d 1338, 1341-42 (9th Cir.1985) (citing 8

C.F.R. § 242.17(a) (1984)).  When the IJ fails to so advise, the Ninth Circuit has held that aliens

are deprived a meaningful opportunity for judicial review.   See, e.g, Pallares-Galan, 359 F.3d at

1098 (“For the same reasons [as those stated to find that Pallares’ waiver of appeal was

procedurally defective] we hold that Pallares was deprived of a meaningful opportunity for

judicial review”); see also Ubaldo-Figueroa, 364 F.3d at 1050 (same); see also Andrade-

Partida, 110 F. Supp at 1271 (finding that the IJ’s failure to advise of section 212(c) relief

deprived the alien of judicial review).  Mr.  thus meets this prong of a collateral

attack on his deportation proceeding.

B. IN SUM, THE INDICTMENT MUST BE DISMISSED BASED ON THE
FUNDAMENTAL FLAW IN THE APRIL 26, 1996 DEPORTATION HEARING

An immigration judge has a duty to inform an alien of any relief to which he may be

entitled.  See Arce-Hernandez, 163 F.3d at 562.  The Supreme Court has long recognized that

because deportation “visits a great hardship on the individual and deprives him of the right to

stay and live and work in this land of freedom[, ] . . . [m]eticulous care must be exercised lest the

procedure by which he is deprived of that liberty not meet the essential standards of fairness.” 

Bridges v. Wixon, 326 U.S. 135, 154 (1945); see e.g., United States v. Ortiz-Lopez, 385 F. 3d

1202 (9th Cir. 2004) (holding that the IJ’s failure to advise an individual of eligibility for

voluntary departure was violation of due process requiring remand to the district court, and

placing the burden on the government to present evidence that procedural violation could not

have changed the outcome of the proceedings).  The high stakes of a removal proceeding and the

maze of immigration rules and regulations make evident the necessity that the IJ carefully guide

the unrepresented person in immigration proceedings.  The proliferation of immigration laws and

regulations has aptly been called a labyrinth that only a lawyer could navigate.  Castro-Ryan v.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Mtn to Dismiss Indictment

US v.  Case No. CR 08-  JSW 21

INS, 847 F.2d 1307, 1312 (9th Cir. 1988). 

Here, because the IJ (1) failed to advise Mr.  of his eligibility for asylum

and withholding of removal, and (2) affirmatively mis-advised Mr.  that he was not

eligible for any form of relief, Mr.  due process rights were violated.  Given that

Mr.  was eligible for both asylum and withholding of removal and has

demonstrated that he was a plausible candidate for such relief, he was prejudiced by the IJ’s

erroneous advice.  Accordingly, Mr.  deportation proceedings were

fundamentally flawed.  Under Ninth Circuit precedent, the aforementioned circumstances excuse

Mr.  from the administrative exhaustion requirement.  Under the same reasoning,

Mr.  was denied the opportunity for judicial review.  Thus, Mr. 

successfully meets all three prongs of a collateral attack on the April 26, 1996 deportation that is

a necessary element for his conviction under 8 U.S.C. § 1326.  Given that the April 26, 1996

deportation is the only deportation Mr.  has suffered, the United States cannot meet

its burden of proof on an essential element of the charge under 8 U.S.C. § 1326.   Accordingly,

the indictment must be dismissed.

 IV.     CONCLUSION

For the foregoing reasons, Mr.  respectfully requests that this Court dismiss

the indictment in the instant case.

Dated: June 5, 2008

Respectfully submitted,

BARRY J. PORTMAN
Federal Public Defender

/s/

JODI LINKER
Assistant Federal Public Defender
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BARRY J. PORTMAN
Federal Public Defender
ELIZABETH M. FALK
Assistant Federal Public Defender
450 Golden Gate Avenue
San Francisco, CA  94102
Telephone:  (415) 436-7700

Counsel for Defendant 

IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,

Plaintiff,

v.

Defendant.

)
)
)
)
)
)
)
)
)
)
)

No. CR 04-  PJH

DEFENDANT  
MOTION AND MEMORANDUM OF
POINTS AND AUTHORITIES IN
SUPPORT OF MOTION TO
DISMISS INDICTMENT ON
GROUNDS THAT PRIOR
DEPORTATION CANNOT SERVE
AS PREDICATE FOR ILLEGAL
REENTRY PROSECUTION

Date:   May 26, 2004
Time:   1:30 p.m.
Court:  Hon. Phyllis J. Hamilton

TO: UNITED STATES OF AMERICA, PLAINTIFF; AND KEVIN V. RYAN, UNITED
STATES ATTORNEY; AND JOSEPH A. FAZIOLI, ASSISTANT UNITED STATES
ATTORNEY:

PLEASE TAKE NOTICE that on May 26, 2004, at 1:30 p.m., before the Honorable Phyllis J.

Hamilton, defendant  (hereinafter “Mr.  will move this Court to

dismiss the indictment on grounds that the prior deportation order was entered after constitutionally

defective deportation proceedings and therefore cannot serve as a predicate for a prosecution under 8

U.S.C. § 1326. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

UNITED STATES V.  CR 04-  PJH;

DEFENDANT’S  MOTION TO DISMISS INDICTMENT

- 2 -

MEMORANDUM OF POINTS AND AUTHORITIES

INTRODUCTION

Defendant  is charged with one count of violating 8 U.S.C. § 1326,

illegal reentry after deportation.  The indictment against Mr.  should be dismissed on

the grounds that his prior deportation in 1997, as a matter of law, cannot constitute the prior lawful

deportation order necessary for the government to establish the deportation element of a violation of

8 U.S.C. § 1326.  The erroneous failure to the Immigration Judge to advise Mr.  of

possible relief from deportation denied him due process and rendered the resulting deportation order

constitutionally flawed.  Consequently, Mr.  suffered substantial prejudice because he

was in fact eligible for relief from deportation and was nonetheless ordered removed from the United

States.  The underlying deportation order cannot serve as a predicate for the prosecution for illegal

reentry and the indictment must be dismissed.  

FACTUAL BACKGROUND

In 1977, at age fourteen, Mr.  came to this country lawfully from Mexico as the

son of a lawful permanent resident.  At that young age, Mr.  filled out all the requisite

paperwork and began residing in San Francisco with his parents.  See Application for Immigrant

Visa and Alien Registration paperwork (“Alien Registration”) attached hereto as Exhibit B.  On

September 27, 1985, after residing in this country for eight years, Mr.  himself was

granted legal permanent resident status and obtained an I-551 card lawfully.  See 1-551 Data,

attached hereto as Exhibit C.  His entire extended family continues to reside here, all of whom have

legal status in this country, either as United States citizens or lawful permanent residents.   Mr.

 also has children, all of whom are United States citizens.  His father, now deceased,

lived his entire life in the United States; his mother remains in the United States legally as a lawful

permanent resident and currently resides in Santa Rosa, California.  

As a youth, however, Mr.  became heavily addicted to alcohol and controlled

substances.  As a result, he has several alcohol and drug related offenses on his criminal record.  His
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courtesy copy of this motion is a recording of the deportation proceedings on CD.  Defense counsel
encourages your Honor to listen to the portion of the deportation tape reflecting Mr. 
portion of the proceedings, as the transcript alone does not adequately capture the obvious level of
confusion and disorganization that transpired at the February 10, 1997 deportation hearing.
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last state conviction, which was the subject of the 1997 deportation proceedings at issue in the instant

case, was for a felony possession of a controlled substance for sale. Mr.  obtained this

conviction as a result of a plea bargain on February 2, 1996, which resulted in a two year sentence. 

See Abstract of Judgment – Prison Commitment Form, attached hereto as Exhibit D.

 Mr.  was taken into INS custody directly from the state prison after serving his

sentence for the 1996 drug case, where he was held without bond.  See INS Bond Forms, attached

hereto as Exhibit E; see also INS Arrest Warrant, attached hereto as Exhibits G and H.  He was

served an Order to Show Cause why he should not be deported on January 27, 1997.   See Order to

Show Cause, attached hereto as Exhibit F.  The Order to Show Cause erroneously accused Mr.

 of entering the country illegally, absent inspection.  See Exhibit F at 3.  However, the

Order also correctly stated that Mr.  had been convicted of a crime that was, as of

January 27, 1997, considered an aggrevated felony.  See id.

On February 10, 1997, Immigration Judge Richard Knuck (“IJ Knuck”) conducted the

deportation proceedings of fifteen respondents, including Mr.  in Imperial, California. 

See Transcript of Deportation Proceedings (“Transcript”) and Declaration of Frederick Anderson,

attached hereto as Exhibit A.  During the proceedings, Mr.  was not represented by

counsel.  The proceedings with respect to Mr.  were nothing short of an administrative

fiasco.1  First, IJ Knuck was not aware that Mr.  was a LPR until midway through Mr.

 proceedings.  The charging documents against Mr.  “mistakenly”

charged him as an illegal alien.  See Exhibit A at 9-10.  As evidenced by this “mistake,” Mr. 

 did not receive any administrative consideration of his resident status pre-hearing.

After correcting this “mistake,” IJ Knuck found that Mr.  had been convicted of 
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an aggrevated felony, possession of a controlled substance for sale, while legally resident in the

United States as a lawful permanent resident.  Following this finding, IJ Knuck made an additional,

fatal “mistake” by affirmatively stating that Mr.  was not eligible for a “pardon:”

“Now, under the law as it was before April of last year, if you were a permanent
resident for seven years or more, you can ask for a pardon.  However, the law changed in April
of last year, and it took away that pardon.  Then there was another law changed in September
that says the same thing.  Persons convicted of an aggravated felony, such as trafficking and
heroin must be deported.”

Transcript at 10: 15-20 (emphasis added.) 

After seemingly obtaining Mr.  waiver of appeal, which Mr.  now

argues was invalid, the Immigration Judge ordered Mr.  removed from the United States

based upon his affirmative finding that Mr.  was ineligible for relief from deportation. 

See Transcript at 11.

LEGAL BACKGROUND

The core of Mr.  motion to dismiss rests on the Supreme Court’s ruling in INS v.

St. Cyr, 121 S. Ct. 2271, 2271 (2001), a case with strikingly similar factual circumstances as this

case.  As such, a discussion of both the factual and legal underpinnings of the Snt. Cyr decision is

appropriate to this Court’s analysis of the instant case.

In St. Cyr, the respondent had pled guilty to a charge of selling a controlled substance ten years

after his admission to the United States as a lawful permanent resident on March 9, 1996.  See id. at

2275.  Although this conviction made the respondent deportable under the immigration laws that

existed in March of 1996, Snt. Cyr would have been eligible for a form of relief from deportation

known as “Section 212(c)” relief from the Immigration and Nationality Act of 1952.  See id. at 2276. 

This relief was the “pardon” referred to by IJ Knuck at Mr.  February 10, 1997

deportation proceedings.  However, Congress’ enactment of the Antiterrorism and Effective Death

Penalty Act of 1996 on April 24, 1996, (“AEDPA”) as well as the Illegal Immigration Reform and

Immigrant Responsibility Act of 1996 on September 30,1996 (“IIRIRA”) effectively eliminated

Section 212(c) relief for individuals convicted of crimes similar to Snt. Cyr’s and Mr.  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

UNITED STATES V.  CR 04-  PJH;

DEFENDANT’S  MOTION TO DISMISS INDICTMENT

- 5 -

Id.  As Snt. Cyr’s deportation proceeding was held after the AEDPA and the IIRIRA became

effective, the Attorney General retroactively applied the amendments to the respondent’s case and

found that he was ineligible for Section 212(c) relief from deportation.  See id.    

  In Snt. Cyr, The Supreme Court held that the Attorney General’s retroactive application of the

AEDPA to Snt. Cyr’s case was incorrect.  Instead, the Court held that former  “§ 212(c) relief

remains available for aliens whose convictions were obtained through plea agreements and who,

notwithstanding those convictions, would have been eligible for § 212(c) relief at the time of their

plea under the law then in effect.”  St. Cyr, 121 S. Ct. at 2293.  As a result of this decision, Section

212(c) relief is still available for legal aliens who faced deportation as a result of convictions through

plea agreements that were entered into prior to April 24, 1996, when pre-AEDPA Section 212(c)

relief was still available.

 In the instant case, Mr.  could not be more similarly situated with Snt Cyr.  Mr.

 conviction for possession for sale of heroin occurred on February 7, 1996, prior to the

effective date of both AEDPA and IIRIRA – one month before Snt Cyr’s conviction date of March 8,

1996.  Moreover, Mr.  was convicted of the exact same offense as Snt. Cyr - possession

for sale of a controlled substance.  As with Snt. Cyr, Mr.  was convicted pursuant to a

plea agreement he entered into before AEDPA’s enactment date of April 24, 1996, in reliance that he

would be eligible for 212(c) relief.  In sum, St. Cyr conclusively establishes that Mr. 

should have been advised of and permitted to apply for former § 212(c) relief at the time of his

deportation hearing in February of 1997.

However, as evidenced by the deportation hearing transcript, IJ Knuck mistakenly applied the

AEDPA and the IIRIRA retroactively by failing to inform Mr.  of his opportunity for

discretionary relief from deportation via former § 212(c).  Thus, IJ Knuck utterly erred in 1997, not

only by failing to advise Mr.  of his eligibility to apply for former § 212(c) relief under

the law in effect at the time of his convictions, but also by conclusively stating the Mr. 

was not eligible for any form of relief whatsoever.   Specifically, IJ Knuck informed Mr. 
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 that “the law changed in April of last year, and it took away that pardon.”  Exhibit A at 10. 

The IJ’s failure to correctly advise Mr.  of his due process right to apply for section

212(c) relief is the linchpin of this collateral attack on his deportation order. 

ARGUMENT

I. MR.  WAS DENIED DUE PROCESS AT HIS DEPORTATION
HEARING BECAUSE ALTHOUGH HE WAS ELIGIBLE FOR 212(c) RELIEF, HE
WAS TOLD HE WAS NOT ELIEGIBLE, RESULTING IN A CONSTITUTIONALLY
FLAWED DEPORTATION ORDER

A. Mr.  Successful Collateral Attack on the 1997 Deportation
Proceedings Must Result in a Dismissal of his Indictment under 8 U.S.C Section
1326.

A prior deportation order cannot serve as a predicate for a subsequent prosecution under 8

U.S.C. § 1326 when the deportation proceedings giving rise to the order were fundamentally flawed. 

See United States v. Mendoza-Lopez, 481 U.S. 828, 837 (1987); 8 U.S.C. § 1326(d).  If a defendant

succeeds in a collateral attack on the predicate deportation order, the indictment against him must be

dismissed.  See United States v. Andrade-Partida, 110 F.Supp.2d 1260, 1272 (N.D.Cal. 2000). To

prevail in a collateral attack on a prior deportation on grounds that the deportation proceedings were

fundamentally flawed, the defendant must show that (1) he exhausted administrative remedies that

were available to him; (2) the deportation proceedings at which the order was issued denied the

opportunity for judicial review; (3) the entry of the order was fundamentally unfair.  See United

States v. Pallares-Galan, 359 F.3d 1088, 12 (9th Cir. 2004)(citing 8 U.S.C. § 1326(d)).  “An

underlying removal order is ‘fundamentally unfair’ if (1) an alien’s ‘due process rights were violated

by defects in the underlying deportation proceeding’ and (2) ‘he suffered prejudice as a result of the

defects.’”  Id. (citing United States v. Garcia-Martinez, 228 F.3d 956, 960 (9th Cir. 2000)).  Here,

Mr.  collateral challenge to his 1997 deportation order meets each of the three prongs. 

B. As Mr.  Waiver of his Right to Appeal was Invalid, Mr. 
 Exhausted his Administrative Remedies

Although 8 U.S.C. § 1326(d)(1) requires that an alien exhaust all administrative remedies
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before a collateral attack will succeed, the exhaustion requirement “cannot bar collateral review of a

deportation proceeding when the waiver of right to an administrative appeal did not comport with

due process.”  United States v. Ubaldo-Figueroa, 347 F.3d 718, 725 (9th Cir. 2003)(citing United

States v. Muro-Inclan, 249 F.3d 1180, 1183-84 (9th Cir. 2001)). The Due Process Clause requires

that an alien’s waiver of his right to appeal a deportation order be “considered and intelligent.”  See

id; see also Mendoza-Lopez, 481 U.S. at 839.   

An alien who does not validly waive his right to appeal is not subject to the exhaustion of

administrative remedies requirement of 8 U.S.C. § 1326(d).  See Ubaldo-Figueroa, 347 F.3d at 726;

Pallares, 359 F.3d at14-15 (“Where ‘the record contains an inference that the petitioner is eligible

for relief from deportation,’ but the IJ fails to ‘advise an alien of this possibility and give him an

opportunity to develop the issue,’ we do not consider an alien’s waiver of his right to appeal his

deportation order to be ‘considered and intelligent.’”) Id. (citing Muro-Inclan, 249 F.3d at

1182)(remaining citations omitted.)

Here, as the Ninth Circuit specifically decided in United States v. Leon-Paz,2 340 F.3d 1003,

1007 (9th Cir. 2003), Mr.  waiver of his appellate rights was not “considered and

intelligent” because the IJ failed to advise him of his right to seek relief under Section 212(c).

Instead, the Immigration Judge specifically and erroneously informed Mr.  that he was

statutorily ineligible for any relief from deportation.  “The requirement that the IJ inform an alien of

his or her ability to apply for relief from removal is ‘mandatory’ and ‘failure’ to so inform the alien

[of his eligibility for relief from removal] is a denial of due process that invalidates the underlying

deportation proceeding.”  Ubaldo-Figueroa, 347 F.3d at 726(citing Muro-Inclan, 249 F.3d at 1183.) 

The Immigration Judge’s erroneous advisement regarding Mr.  rights and remedies



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

UNITED STATES V.  CR 04-  PJH;

DEFENDANT’S  MOTION TO DISMISS INDICTMENT

- 8 -

under Section 212(c) of the INA thus resulted in an invalid waiver of his right to appeal, and Mr.

 meets the exhaustion requirement prong set forth in section 1326(d)(1).

C. The Immigration Judge’s Categorical and Unequivocal Representation that Mr.
 was Ineligible for Relief Amounted to a Fundamental Due Process

Error that Deprived Mr.  an Opportunity for Judicial Review.

As a result of the Snt. Cyr decision, it is clear that IJ Knuck was required to advise Mr. 

 of the relief that was available to him at the time of his underlying convictions, or, prior to the

enactment of AEDPA and the IIRIRA in 1996.  Had the IJ correctly advised Mr.  on the

state of the law and applied former  § 212(c) to his prior conviction, he would have found that Mr.

 was not barred from relief from deportation.  Because (1) Mr.  was a

lawful permanent resident with seven years of lawful unrelinquished domicile, (2) was not

deportable under the firearms/explosives ground, and (3) had not been incarcerated for five years for

one or more aggravated felonies, Mr.  was eligible for § 212(c) relief.  See Snt. Cyr, 533

S. Ct. at 2275.  The IJ’s fundamental error in this regard denied Mr.  the opportunity for

judicial review.  See Andrade-Partida, 110 F. Supp at 1271 (finding that the IJ’s failure to advise of

section 212(c) relief deprived the alien of judicial review).

An immigration judge is obligated to advise an alien regarding apparent avenues for relief from

deportation.  See, e.g., Duran v. INS, 756 F.2d 1338, 1341-42 (9th Cir.1985) (citing 8 C.F.R. §

242.17(a) (1984)). Using the same analysis employed in section IB above regarding Mr. 

 invalid waiver of appeal, the Ninth Circuit has held that aliens in the exact position as Mr.

 were deprived a meaningful opportunity for judicial review.  See, e.g, Pallares-Galan,

359 F.3d at p. 22 (“For the same reasons [as those stated to find that Pallares’ waiver of appeal was

procedurally defective] we hold that Pallares was deprived of a meaningful opportunity for judicial

review.”); see also Ubaldo-Figueroa, 247 F.3d at 726; (holding same.)  Mr.  thus meets

the second prong in this collateral attack on his deportation proceeding.

D. The Entry of Mr. Deportation Order was Fundamentally Unfair

As cited in Section IA of this brief, Mr.  successfully meets the third prong of his
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collateral attack by proving that the entry of the deportation order against him was “fundamentally

unfair.” In doing so, Mr.  makes the requisite showing that (1) his due process rights

were violated by defects in the underlying deportation proceeding; (2) he suffered prejudice as a

result of the defects.

1. Mr.  Due Process Rights were Violated by the Defects in the
Underlying Deportation Proceeding Previously Described

 The Ninth Circuit has reiterated, utilizing the same reasoning described above in Section IB

and IC, that an erroneous determination by an immigration judge that an alien is statutorily ineligible

for relief from deportation such as section 212(c) relief is a basic denial of due process.  See, e.g.,

Ubaldo-Figueroa, 347 F.3d at 724 (stating that the IJ’s failure to inform alien that he may be eligible

for relief under former INA § 212(c) deprived him of due process); Leon-Paz, 340 F.3d at 1007

(“[Leon] was entitled to be considered for § 212(c) relief.  When he was given advice to the contrary

and thus, deprived of that possibility and of an appeal, his due process rights were violated.”) Mr.

 thus clearly meets the first aspect of the third prong of this collateral attack.

2.. Mr.  was Prejudiced by the Due Process Violations in the
Underlying Deportation Proceedings.

In order to establish that he has been prejudiced by the defect in the deportation proceedings,

Mr.  “does not have to show that he actually would have been granted relief.  Instead,

he must only show that he had a ‘plausible’ ground for relief from deportation.”  United States v.

Arrieta, 224 F.3d 1076, 1079 (9th Cir. 2000)(citing United States v. Arce-Hernandez 163 F.3d 559,

563 (9th Cir. 1998).

Former section 212(c) of the Act created a form of relief from deportation for (1) lawful

permanent residents with seven years of lawful unrelinquished domicile, (2) who are not deportable

under the firearms/explosives ground, and (3) who have not been incarcerated for five years for one

or more aggravated felonies.  See § 11.10 Immigration Waivers: Section 212(c) Relief, California

Criminal Law and Immigration, 1995 Edition, attached hereto as Exhibit M.  This type of relief is



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

UNITED STATES V.  CR 04-  PJH;

DEFENDANT’S  MOTION TO DISMISS INDICTMENT

- 10 -

discretionary and a permanent resident can apply for this relief even if he has been convicted of

serious offenses such as narcotics violations, aggravated felonies, or crimes involving moral

turpitude.  See id.  The immigration court must then determine whether the application for relief will

be granted.  Generally, the discretionary factors considered by the immigration judge at the hearing

are whether the individual has shown rehabilitation and the strength of equities such as length of

time in the United States, close family members with lawful status, residence of long duration in this

country, evidence of hardship to the alien and the alien’s family upon deportation, history of

employment, good character, service in the United States Armed Forces, and evidence of

rehabilitation.  See Andrade-Partida, 110 F. Supp at 1267.

Prior to enactment of the AEDPA, immigration judges and the Board of Immigration Appeals

(“BIA”) granted over half of the section 212(c) petitions they considered.  See Tasios v. Reno, 204

F.3d 544, 551 (4th Cir. 2000).  The class of aliens whose continued residence in this country has

depended on their eligibility for § 212(c) relief is extremely large, and a substantial percentage of

their applications for § 212(c) relief have been granted.  See St. Cyr,  533 S.Ct. at 2277. 

“Consequently, in the period between 1989 and 1995 alone, § 212(c) relief was granted to over

10,000 aliens.”  Id.  

Pursuant to former  § 212(c), Mr.  was eligible for discretionary relief from

deportation.  Mr.  was a lawful permanent resident with far more than seven years of

lawful unrelinquished domicile.  At the time of his deportation, Mr.  had lived in the

United States since 1977, when he entered with his parents and siblings from Mexico when he was

14 years old.  See Immigration Application, Exhibit B.  This duration of residence is a strong

positive equity for consideration.  See Pallares-Galan, 359 F.3d at p. 38.  Mr.  also had

several children who were born in the United States.  Additionally, Mr.  parents,

sisters, and brothers all lived in the United States and were either United States citizens or lawful

permanent residents.  Mr.  had also been gainfully employed throughout much of his

life here.  Furthermore, Mr.  was not deportable under the firearms/explosives ground. 
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Nor had Mr.  served prison time for five years for one or more aggravated felonies.   

The only conceivable bar to deportation relief were Mr.  previous convictions

for driving under the influence of alcohol and possession of drugs.  However, given Mr. 

 lengthy residence in the United States prior to the deportation hearing of 1997 (approximately

20 years), the fact that his entire extended family resides in Northern California, as well as the vast

number of cases granted section 212(c) relief prior to AEDPA’s enactment, he has made the requisite

showing that he had a “plausible” basis for relief in 1997, and was thus prejudiced by the IJ’s failure

to advise him of his rights under section 212(c).

II. AS MR.  1997 DEPORTATION ORDER IS THE ONLY
DEPORTATION ORDER OF RECORD FOR MR.  THERE ARE
NO ALTERNATE DEPORTATION ORDERS THAT CAN SERVE AS THE
PREDICATE ELEMENT FOR MR.  PROSECUTION UNDER 8
U.S.C. SECTION 1326.

Mr.  1997 deportation hearing is his only deportation proceedings of record.  His

remaining deportations were merely the result of the INS’ reinstatement of the February 10, 1997

order.  See Notices of Decision to Reinstate Prior Order, attached hereto as Exhibits J, K, and L.  A

Reinstatement of Deportation is not an actionable deportation order in and of itself, but merely

reaffirms the findings of predicate deportation proceedings that comport with due process

requirements.  See, e.g. Castro-Cortez v. INS, 239 F.3d 1037, 1044 (9th Cir. 2001)(stating that a

reinstatement of deportation has no effect absent the underlying deportation proceedings and order of

deportation promulgated by an actual Immigration Judge.)  As a result of the due process infirmities

of the 1997 Deportation Order in this case, each of these Reinstatement of Deportation Orders is

similarly invalid, and none can serve as the predicate deportation required to prosecute Mr. 

 under 8 U.S.C. § 1326.   As a result, the indictment must be dismissed.

CONCLUSION

For the aforementioned reasons, this Court should dismiss the indictment against Mr. 

 on the charge of illegal reentry, in violation of 8 U.S.C. § 1326, based on the Immigration

Judge’s failure to advise Mr.  of former § 212(c) relief, and because the Immigration
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Judge retroactively applied AEDPA and IIRIRA to Mr.  prior conduct.  The failure to

advise, coupled with the retroactive application of AEDPA and IIRIRA to Mr.  made

his prior deportation order, as well as any and all orders reinstating that deportation, legal nullities

that cannot serve as a predicate element for an illegal reentry prosecution.  

Dated: April 21, 2004

Respectfully submitted,

BARRY J. PORTMAN
Federal Public Defender

ELIZABETH M. FALK
Assistant Federal Public Defender
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BARRY J. PORTMAN
Federal Public Defender
ELIZABETH M. FALK
Assistant Federal Public Defender
450 Golden Gate Avenue
San Francisco, CA  94102
Telephone:  (415) 436-7700

Counsel for Defendant 

IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,

Plaintiff,

v.

 

Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

No. CR 06-  WHA

DEFENDANT 
 MOTION AND

MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF
MOTION TO DISMISS
INDICTMENT ON GROUNDS
THAT PRIOR DEPORTATION
CANNOT SERVE AS PREDICATE
FOR ILLEGAL REENTRY
PROSECUTION

Date:   January 30, 2007
Time:   2:00 p.m.
Court:  Hon. William H. Alsup

TO: UNITED STATES OF AMERICA, PLAINTIFF; AND KEVIN V. RYAN, UNITED
STATES ATTORNEY; AND JULIE ARBUCKLE, ASSISTANT UNITED STATES
ATTORNEY:

PLEASE TAKE NOTICE that on January 30, 2007, at 2:00 p.m., before the Honorable

William H. Alsup, defendant   (hereinafter “Mr.  will

move this Court to dismiss the indictment on grounds that the prior deportation order was entered

after constitutionally defective deportation proceedings and therefore cannot serve as a predicate for

a prosecution under 8 U.S.C. § 1326. 
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MEMORANDUM OF POINTS AND AUTHORITIES

INTRODUCTION

Defendant   is charged in a one count indictment with violation of 8

U.S.C. § 1326, illegal reentry after deportation.  The indictment against Mr. 

should be dismissed on the grounds that his deportation in 1997, as a matter of law, cannot constitute

the prior lawful deportation order necessary for the government to establish the deportation element

of a violation of 8 U.S.C. § 1326.   At the time of the deportation proceedings, Immigration Judge

Dennis James (hereinafter, “IJ James”) failed to advise Mr.  of possible relief from

deportation.  Through this error, IJ James denied Mr.  due process of law, resulting

in the defendant’s unconstitutional deportation.  Consequently, Mr.  suffered

prejudice because he was in fact eligible for relief from deportation and was nonetheless ordered

removed from the United States.  Under these circumstances, the underlying deportation order

cannot serve as a predicate for the prosecution for illegal reentry and the indictment must be

dismissed.  

FACTUAL BACKGROUND

In 1970, at age four, Mr.  came to this country lawfully from Mexico through

Hildalgo, Texas.  At that young age, Mr.  filled out all the requisite paperwork and

began residing in Healdsburg with his mother.  See Application for Immigrant Visa and Alien

Registration paperwork (“Alien Registration”) attached hereto as Exhibit A.  In March, 1983, after

residing in this country for thirteen years, Mr.  himself was granted legal

permanent resident status and obtained an I-551 card lawfully.  See 1-551 Data, attached hereto as

Exhibit A.  His entire extended family continues to reside here, all of whom have legal status in this

country, either as United States citizens or lawful permanent residents.  See Declaration of Maria

 (“Maria  Declaration”), attached hereto as Exhibit O, at ¶ 5.   Mr. 

 father eventually crossed the border as well, and resides with his wife in California. 

Both of Mr.  parents naturalized approximately 5 years ago.  See 
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Declaration,  at ¶ 1, 5.

Mr.  also has a wife and four children, all of whom are United States citizens. 

See Declaration of Karen  attached hereto as Exhibit P, at ¶1,4; see also Baptism Certificate of

Ramon   and the Birth Certificate of Ticuas  attached hereto at Exhibit K.  One son,

Ticuas resides with Mr.  mother in Geyserville, California after his birth mother

abandoned the family.  See Decl. of   attached hereto as Exhibit N, at  ¶ 6;

see also Maria  Decl., Exhibit O, at ¶ 10.

As a young man, however, Mr.  became heavily addicted to heroin.  As a

result, he has several drug and drug related convictions on his criminal record.  His 1996 conviction,

for possession of a controlled substance, was the subject of the 1997 deportation proceedings at

issue.  Mr.  obtained this conviction as a result of a plea bargain on March 6, 1996, 

which resulted in a three year, eight month sentence.  See Abstract of Judgment – Prison

Commitment Form, attached hereto as Exhibit B

 Mr.  was taken into INS custody directly from the state prison after serving

his sentence for the 1996 drug case, where he was served with a Notice to Appear and held on

$12,000 bond.  See Notice to Appear form, attached hereto at Exhibit B.   The Notice to Appear

correctly stated that Mr.  was a lawfully admitted alien who had been convicted of

two crimes that, taken together, were considered an aggravated felony as of October 16 1997.  See id.

On December 8, 1997, IJ Knuck James conducted the deportation proceeding for Mr. 

 in El Centro, California.  See Transcript of Deportation Proceedings (“Transcript”)

attached hereto as Exhibit C.  During the proceedings, Mr.  was not represented by

counsel.  See Exhibit C at 1:6-7.  However, during this time, Mr.  was in touch

with his now-wife Karen  who had attempted to secure an attorney.  Id. at 7:16-18.

 Prior to the hearing, Mr.  received administrative consideration of his legal

resident status pre-hearing, and was found to have no avenues for relief.  See Attorney Minutes of

Deportation Proceedings of 10/23/1997 and 11/19/1997, attached hereto as Exhibit D (indicating that
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the staff attorney at El Centro researched possible avenues of relief for Mr.  such

as registry relief.)  At the hearing, Mr.  was specifically told that he could not apply

for cancellation of removal or any other waiver of deportation.  See Exhibit D at 3; see also Exhibit

C, Transcript, at 18:21-19:15.  The basis for the deportation was Mr.  dual

convictions for possession of heroin, which taken together, equated to an aggravated felony.  The IJ

then found that no relief existed for an aggravated felon.  “I’m going to order you removed from the

United States in a few minutes as charged by the Immigration Service.  I don’t see any avenues of

relief that I have the authority to consider that could allow you to remain here.”  Exhibit C,

(Transcript),  at 20:22-25.  IJ James then ordered Mr.  removed from the United

States based upon his affirmative finding that Mr.  was ineligible for relief from

deportation.  See Transcript, Exhibit C at 22:24-23:7; see also Order of the Immigration Judge,

attached hereto as Exhibit E, at 3-4.

Unlike most immigrants with limited education, Mr.  timely filed a notice of

appeal of the IJ’s decision.   See Appeal, attached hereto as Exhibit G.  Soon after filing the appeal,

Mr.  successfully obtained bail from immigration custody in the amount of $5,000. 

See INS Bond Forms, attached hereto as Exhibit H.  This bail was obtained after a series of letters

written by Mr.  that his family was on welfare, and he needed to get back to them

to assist them financially.  See Letter of  attached hereto at Exhibit G.  Along with

the appeal, Mr.  attached proof of his G.E.D. to show the Board of Appeals that he

was attempting to better his life.  See Exhibit J.  He also attached  proof that his children were U.S.

Citizens.  See Exhibits K and L.  Finally, Mr.  attached  proof of his efforts made at

drug rehabilitation, including supportive letters from his teachers at drug rehabilitation classes.  See

Exhibit M.  He also successfully obtained bond while his appeal was pending, in the extremely small

sum of $5,000.  See Bond Form from Immigration Court, attached hereto as Exhibit H.  While Mr.

 was out on bond pending appeal, he and his now wife, Karen  got married

on April 2, 1998.  See Marriage Certificate, attached hereto at Exhibit S.
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 Ultimately, however, Mr.  appeal was denied; the Board of Immigration

Appeals (“BIA”) agreed with the Immigration Judge that no avenues of relief remained for Mr.

  See Decision of the BIA, attached hereto as Exhibit I.  As occurred with IJ James,

the BIA failed to recognize that Mr.  was eligible for relief from deportation under

Section 212(c) of the Immigration Act.  He was subsequently deported on November 24, 1999.

LEGAL BACKGROUND

The core of Mr. motion to dismiss rests on the Supreme Court’s ruling in

INS v. St. Cyr, 533 U.S. 289, 121 S. Ct. 2271, 2271 (2001), a case with strikingly similar factual

circumstances as this case.  As such, a discussion of both the factual and legal underpinnings of the

St. Cyr decision is appropriate to this Court’s analysis of the instant case.

In St. Cyr, the respondent had pled guilty to a charge of selling a controlled substance ten years

after his admission to the United States as a lawful permanent resident on March 9, 1996.  See id. at

2275.  Although this conviction made the respondent deportable under the immigration laws that

existed in March of 1996, St. Cyr would have been eligible for a form of relief from deportation

known as “Section 212(c)” relief from the Immigration and Nationality Act of 1952.  See id. at 2276. 

This relief was the “waiver” referred to by IJ James at Mr.  December 8, 1997

deportation proceedings.  However, Congress’ enactment of the Antiterrorism and Effective Death

Penalty Act of 1996 on April 24, 1996, (“AEDPA”) as well as the Illegal Immigration Reform and

Immigrant Responsibility Act of 1996 on September 30,1996 (“IIRIRA”) effectively eliminated

Section 212(c) relief for individuals convicted of crimes similar to St. Cyr’s and Mr. 

  Id.  As St. Cyr’s deportation proceeding was held after the AEDPA and the IIRIRA

became effective, the Attorney General retroactively applied the amendments to the respondent’s

case and found that he was ineligible for Section 212(c) relief from deportation.  See id.    

  However, a few years after Mr. St. Cyr’s deportation proceeding, in Ins v. St. Cyr, the

Supreme Court held that the Attorney General’s retroactive application of the AEDPA to St. Cyr’s

case was incorrect.  Instead, the Court held that former  “§ 212(c) relief remains available for aliens
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whose convictions were obtained through plea agreements and who, notwithstanding those

convictions, would have been eligible for § 212(c) relief at the time of their plea under the law then

in effect.”  St. Cyr, 121 S. Ct. at 2293.  As a result of this decision, Section 212(c) relief is still

available for legal aliens who faced deportation as a result of convictions through plea agreements

that were entered into prior to April 24, 1996, when pre-AEDPA Section 212(c) relief was still

available.

 In the instant case, Mr.  could not be more similarly situated with St Cyr. 

Mr.  second conviction for possession of heroin occurred on March 6, 1996, prior

to the effective date of both AEDPA and IIRIRA – two days before St. Cyr’s conviction date of

March 8, 1996.  Moreover, Mr.  was convicted of a lesser offense than St. Cyr -

possession of a controlled substance.  As with St. Cyr, Mr.  was convicted of his

second drug possession charge in March, 1996, pursuant to a plea agreement he entered into before

AEDPA’s enactment date of April 24, 1996, in reliance that he would be eligible for 212(c) relief. 

See  Decl., Exhibit N,  at ¶ 11.  In sum, St. Cyr conclusively establishes that Mr.

 should have been advised of and permitted to apply for former § 212(c) relief at

the time of his deportation hearing in December of 1997.

However, as evidenced by the deportation hearing transcript, IJ James mistakenly applied the

AEDPA and the IIRIRA retroactively by failing to inform Mr.  of his opportunity

for discretionary relief from deportation via former § 212(c).  IJ James thus utterly erred in 1997, not

only by failing to advise Mr.  of his eligibility to apply for former § 212(c) relief

under the law in effect at the time of his convictions, but also by conclusively stating the Mr. 

 was not eligible for any form of relief whatsoever.   Specifically, IJ James informed Mr.

 that no relief existed.  See Transcript, Exhibit C at 22:23-24 (“There does not

appear to be any avenue of relief for this respondent.”)  The IJ’s failure to correctly advise Mr.

 of his due process right to apply for section 212(c) relief is the linchpin of this

collateral attack on his deportation order. 
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ARGUMENT

I. THE DECEMBER 8, 1997 DEPORTATION ORDER VIOLATED DUE PROCESS AND
CANNOT SUPPORT A CONVICTION UNDER 8 U.S.C. § 1326

A prior deportation order cannot serve as a predicate for a subsequent prosecution under 8

U.S.C. § 1326 when the deportation proceedings giving rise to the order were fundamentally flawed. 

See United States v. Mendoza-  481 U.S. 828, 837 (1987); 8 U.S.C. § 1326(d).  If a defendant

succeeds in a collateral attack on the predicate deportation order, the indictment against him must be

dismissed.  See United States v. Andrade-Partida, 110 F.Supp.2d 1260, 1272 (N.D.Cal. 2000). To

prevail in a collateral attack on a prior deportation on grounds that the deportation proceedings were

fundamentally flawed, the defendant must show that (1) he exhausted administrative remedies that

were available to him; (2) the deportation proceedings at which the order was issued denied the

opportunity for judicial review; (3) the entry of the order was fundamentally unfair.  See United

States v. Pallares-Galan, 359 F.3d 1088, 12 (9th Cir. 2004)(citing 8 U.S.C. § 1326(d)).  “An

underlying removal order is ‘fundamentally unfair’ if (1) an alien’s ‘due process rights were violated

by defects in the underlying deportation proceeding’ and (2) ‘he suffered prejudice as a result of the

defects.’”  Id. (citing United States v. Garcia-Martinez, 228 F.3d 956, 960 (9th Cir. 2000)).  Here,

Mr.  collateral challenge to his 1997 deportation order meets each of these three

prongs. 

A. As Mr.  Did Not Waive his Right to Appeal, Mr. 
 Exhausted his Administrative Remedies

Mr.  case presents an unusual circumstance; unlike other aliens, Mr. 

 did follow through with his appeal to the BIA.  This appeal was denied.  See Exhibit I. 

Mr.  thus meets the exhaustion requirement prong set forth in section 1326(d)(1).  

B. The Immigration Judge’s Categorical and Unequivocal Representation that Mr.
 was Ineligible for Relief Amounted to a Fundamental Due

Process Error that Deprived Mr.  an Opportunity for Judicial
Review.

As a result of the Snt. Cyr decision, it is clear that IJ James was required to advise Mr. 
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 of the relief that was available to him at the time of his underlying convictions, or, prior

to the enactment of AEDPA and the IIRIRA in 1996.  Had the IJ correctly advised Mr. 

 on the state of the law and applied former  § 212(c) to his prior conviction, he would

have found that Mr.  was not barred from relief from deportation.  Because (1) Mr.

 was a lawful permanent resident with seven years of lawful unrelinquished

domicile, (2) was not deportable under the firearms/explosives ground, and (3) had not been

incarcerated for five years for one or more aggravated felonies, Mr.  was eligible

for § 212(c) relief.  See St. Cyr, 533 S. Ct. at 2275.  The IJ’s fundamental error in this regard denied

Mr.  the opportunity for judicial review.  See Andrade-Partida, 110 F. Supp at

1271 (finding that the IJ’s failure to advise of section 212(c) relief deprived the alien of judicial

review).  The BIA’s further denial of Mr.  appeal similarly failed to consider the

possibility of 212(c) relief.  As such, Mr.  did not receive full and fair

consideration from either the Immigration court or the appellate reviewing court.

An immigration judge is obligated to advise an alien regarding apparent avenues for relief from

deportation.  See, e.g., Duran v. INS, 756 F.2d 1338, 1341-42 (9th Cir.1985) (citing 8 C.F.R. §

242.17(a) (1984)).  When the IJ fails to so advise, and the BIA so fails to consider such avenues for

relief, the Ninth Circuit has held that aliens in the exact position as Mr.  were

deprived a meaningful opportunity for judicial review.   See, e.g, Pallares-Galan, 359 F.3d at 22

(“For the same reasons [as those stated to find that Pallares’ waiver of appeal was procedurally

defective] we hold that Pallares was deprived of a meaningful opportunity for judicial review.”); see

also  United States v. Ubaldo-Figueroa, 347 F.3d 718, 726 (9th Cir. 2003); (holding same.)  Mr.

 thus meets the second prong in this collateral attack on his deportation proceeding.

C. The Entry of Mr.  Deportation Order was Fundamentally
Unfair

Mr.  also successfully meets the third prong of his collateral attack by

proving that the entry of the deportation order against him was “fundamentally unfair.” In doing so,
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Mr.  makes the requisite showing that (1) his due process rights were violated by

defects in the underlying deportation proceeding; (2) he suffered prejudice as a result of the defects.

1. Mr.  Due Process Rights were Violated by the Defects in the
Underlying Deportation Proceeding Previously Described

 The Ninth Circuit has reiterated, utilizing the same reasoning described above, that an

erroneous determination by an immigration judge that an alien is statutorily ineligible for relief from

deportation such as section 212(c) relief is a basic denial of due process.  See, e.g., Ubaldo-Figueroa,

347 F.3d at 724 (stating that the IJ’s failure to inform alien that he may be eligible for relief under

former INA § 212(c) deprived him of due process);  United States v. Leon-Paz, 340 F.3d 1003, 1007

(9th Cir. 2003) (“[Leon] was entitled to be considered for § 212(c) relief.  When he was given advice

to the contrary and thus, deprived of that possibility and of an appeal, his due process rights were

violated.”)  Mr.  thus meets the first part of the third prong of a valid collateral

attack.

2. Mr.  was Prejudiced by the Due Process Violations in the
Underlying Deportation Proceedings.

In order to establish that he has been prejudiced by the defect in the deportation proceedings,

Mr.  “does not have to show that he actually would have been granted relief. 

Instead, he must only show that he had a ‘plausible’ ground for relief from deportation.”  United

States v. Arrieta, 224 F.3d 1076, 1079 (9th Cir. 2000)(citing United States v. Arce-  163

F.3d 559, 563 (9th Cir. 1998).  Although the Ninth Circuit has not defined the term, “this standard

would seem to encompass borderline cases, perhaps even where the equities are in equipoise.  Stated

differently, it seems fair to interpret this standard as granting defendants in illegal entry cases the

benefit of the doubt, even if they have a borderline claim of prejudice, as long as they establish that

their deportation proceeding was procedurally deficient.”  Wible, Brent S., The Strange Afterlife of

Section 212(c) Relief: Collateral Attacks on Deportation Orders in Prosecutions for Illegal Reentry

After St. Cyr, 19 GEO. IMMIGR. L.J. 455, 475 (Summer 2005).  
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Thus, Mr.  need not show that, absent the IJ’s error, he actually would have

been granted relief, or even that there was a reasonable probability that he would have been granted

relief.  United States v. Muro-Inclan, 249 F.3d 1180, 1184 (9th Cir. 2001), cert. denied, Vidrio-

Aleman v. United States, 534 U.S. 879 (2001).  It is sufficient that he show only that he had a

plausible ground for such relief.

a. Standard for “Plausible” Grounds for 212(c) Waivers

 Former section 212(c) of the Act created a form of relief from deportation for (1) lawful

permanent residents with seven years of lawful unrelinquished domicile, (2) who are not deportable

under the firearms/explosives ground, and (3) who have not been incarcerated for five years for one

or more aggravated felonies.  See § 11.10 Immigration Waivers: Section 212(c) Relief, California

Criminal Law and Immigration, 1995 Edition, attached hereto as Exhibit T.  This type of relief is

discretionary and a permanent resident could apply for this relief even if he had been convicted of

serious offenses such as narcotics violations, aggravated felonies, or crimes involving moral

turpitude.  See id. 

Generally, the discretionary factors considered by the immigration judge at the hearing are

whether the individual has shown rehabilitation and the strength of equities such as length of time in

the United States, close family members with lawful status, residence of long duration in this

country, evidence of hardship to the alien and the alien’s family upon deportation, history of

employment, good character, service in the United States Armed Forces, and evidence of

rehabilitation.  See Andrade-Partida, 110 F. Supp at 1267; see also Declaration of Angela Bean,

attached hereto at Exhibit Q, at ¶ 7.

Prior to enactment of the AEDPA, immigration judges and the Board of Immigration Appeals

(“BIA”) granted over half of the section 212(c) petitions they considered.  See Tasios v. Reno, 204

F.3d 544, 551 (4th Cir. 2000).  The class of aliens whose continued residence in this country has

depended on their eligibility for § 212(c) relief is extremely large, and a substantial percentage of

their applications for § 212(c) relief have been granted.  See St. Cyr, 121 S. Ct. at 2277. 
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“Consequently, in the period between 1989 and 1995 alone, § 212(c) relief was granted to over

10,000 aliens.”  Id.  “In some cases, the minimum equities inherent in eligibility for section 212(c)

relief (i.e., residence of at least seven years and status as a lawful permanent resident) may be

sufficient in and of themselves to warrant favorable discretionary action” and yet, in other cases,

“[a]s the negative factors grow more serious, it becomes incumbent upon the applicant to introduce

additional offsetting favorable evidence, which in some cases may have to involve unusual or

outstanding equities.”    Matter of Marin, 16 I. & N. Dec 581, 585 (BIA 1978).

Certain aliens with lengthy criminal histories and those convicted of serious crimes were

required to “show that [they had] unusual or outstanding equities in this country” to balance out the

negative equities in order to obtain § 212(c) relief.  Matter of Burbano, 20 I. & N. Dec. 872, 875

(BIA 1994).  See also Matter of Buscemi, 19 I. & N. Dec. 628, 633-34 (BIA 1988).  These

outstanding equities are similar in nature to the grounds for relief articulated above, and can include

long-term lawful residence in the United States, United States citizen dependents and other family

ties, a history of regular employment, and evidence of rehabilitation.1  See Matter of Catalina

Arreguin de Rodriguez, 21 I.& N. Dec. 38, 41 (BIA 1995) (although convicted of importing 78.45

kilos of marijuana, unusual or outstanding equities present where alien had 20 years as a lawful U.S.

resident, two U.S. citizen minor children and there was evidence of rehabilitation and employment);

Matter of Urbina, No. A36 277 662, 2003 WL 23216763 (BIA 2003) (although criminal record

“very serious,” outstanding equities where the alien had 28 years lawful residence, lawful resident

elderly parents, wife and children who were dependent on him, as well as a history of regular

employment); Matter of Villapando-Nava, A92 482 208, 2004 WL 1398718 (BIA 2004) (although

alien was convicted of crime of moral turpitude and an aggravated felony and had other arrests,

outstanding equities where the alien arrived in the U.S. at 15, lived in the U.S. as lawful resident for
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16 years, had extensive family ties in U.S. and a had a history of regular employment).2   

b. Mr.  Has Made a Showing of Plausible Grounds
for Relief.

Here, it is not at all clear that Mr.  misdemeanor criminal history would have

required him to meet the “outstanding equities” standard.  See Bean Declaration, Exhibit Q at ¶ 6. 

Regardless, Mr.  history and A-File demonstrates the type of positive equities that

would likely have succeeded had a 212(c) waiver been sought, as identified by an immigration expert

who has substantial experience with 212(c) cases.  See Bean Declaration at ¶ 6-7.

As identified by Ms. Bean, the positive equities that Mr. A-File

demonstrates are substantial.  At the time of deportation, he was a lawful permanent resident with far

more than seven years of lawful unrelinquished domicile.  Mr.  had lived in the

United States for 27 years (since 1970), when he entered with his parent and siblings from Mexico

when he was 4 years old.  See Immigration Application, Exhibit A.  This duration of residence is a

strong positive equity for consideration.  See Pallares-Galan, 359 F.3d at p. 38.  Mr. 

 also had four United States citizen children who were born in the United States and

resided there.   At the time he would have been eligible for a 212(c) hearing, in 1998, he married a

United States citizen, Karen   Additionally, Mr.  parents and eleven

siblings  all lived in the United States and were/are either United States citizens or lawful permanent

residents.  Mr.  had also been gainfully employed throughout much of his life here,

working harvesting grapes as a young man.  See Maria  Decl., Exhibit O at ¶ 9.  His

family stood ready and willing to fight for him to remain in this country at the time his 212(c)

hearing would have taken place.  See id at ¶ 10; see also Declaration of Rafael 

attached hereto at Exhibit R, at ¶ 3.

The only conceivable bar to deportation relief were Mr.  previous
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convictions for petty thefts, DUI, and possession of drugs.  However, unlike many aliens who face

deportation, Mr.  worked to better himself , earning his G.E.D. and attending

extensive drug rehabilitation programming while incarcerated.  See Exhibits J and M.  He enclosed

letters attesting to his rehabilitation from supportive teachers.  See Exhibit M.  Moreover, he had a

lengthy residence in the United States prior to the deportation hearing of 1997 (approximately 27

years), and an entire extended family residing in Northern California at the time his 212(c) hearing

would have been conducted.  These factors, coupled with the vast number of cases granted section

212(c) relief prior to AEDPA’s enactment, are evidence that Mr.  had a “plausible”

basis for relief in 1997.  See Bean Declaration at ¶ 6.   Under Ninth Circuit caselaw, once Mr. 

 demonstrates he had a “plausible” ground for relief under 212(c), he has demonstrated

that he was prejudiced by the IJ’s failure to advise him of his rights for relief.  Accordingly, the

motion to dismiss should be granted.

II. THERE ARE NO ALTERNATE DEPORTATION ORDERS THAT CAN SERVE AS
THE PREDICATE ELEMENT FOR MR.   PROSECUTION
UNDER 8 U.S.C. SECTION 1326.

Mr.  1997 deportation hearing is his only judicial deportation proceeding of

record.  His remaining deportation in 2004 was merely the result of the INS’ reinstatement of the

December 8, 1997 order.  A Reinstatement of Deportation by a district director is not an actionable

deportation order in and of itself, but merely reaffirms the findings of predicate deportation

proceedings that comport with due process requirements.  See, e.g. Castro-Cortez v. INS, 239 F.3d

1037, 1044 (9th Cir. 2001)(stating that a reinstatement of deportation has no effect absent the

underlying deportation proceedings and order of deportation promulgated by an actual Immigration

Judge.)  As a result of the due process infirmities of the 1997 Deportation Order in this case, the

2004 Reinstatement of the 1997 deportation order is similarly invalid, and cannot serve as the

predicate deportation required to prosecute Mr.  under 8 U.S.C. § 1326.   Absent a

valid deportation proceeding that can serve as a necessary element of the offense,  the indictment

must be dismissed.
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CONCLUSION

For the aforementioned reasons, this Court should dismiss the indictment against Mr. 

 on the charge of illegal reentry, in violation of 8 U.S.C. § 1326, based on the Immigration

Judge’s failure to advise Mr.  of former § 212(c) relief, and because the

Immigration Judge retroactively applied AEDPA and IIRIRA to Mr.  prior

conduct.  The failure to advise, coupled with the retroactive application of AEDPA and IIRIRA to

Mr.  made his prior deportation order, as well as any and all orders reinstating that

deportation, legal nullities that cannot serve as a predicate element for an illegal reentry prosecution. 

Dated: January 3, 2006

Respectfully submitted,

BARRY J. PORTMAN
Federal Public Defender

/S/

ELIZABETH M. FALK
Assistant Federal Public Defender
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INTRODUCTION

 The government’s response brief offers four arguments in opposition to Mr. 

 motion.  Each argument must fail for the following reasons:

First, the government argues that collateral estoppel precludes Mr.  from

attacking his underlying deportation order.  In doing so, the government ignores its own policy

and Ninth Circuit law prohibiting reliance upon collateral estoppel in a federal criminal

prosecution.  

Second, the government argues that even if Mr.  motion succeeds on the

merits, the government can instead prosecute Mr.  on the 2004 reinstatement of

the initial, flawed deportation hearing.  This argument contravenes all established due process

standards in this Circuit, as well as established Ninth Circuit caselaw.

Third, the government grossly misconstrues St. Cyr in arguing that Mr. 

cannot argue for St. Cyr relief.  It is unclear from the government’s brief whether or not the

government simply does not understand St. Cyr or is willfully arguing in the face of binding,

contradictory Ninth Circuit caselaw on the subject.  Regardless, it would be error for this Court to

find in favor of either of the government’s arguments that (1)  St. Cyr cannot be applied

retroactively to those aliens who have previously been removed, or (2) that a defendant is required

to prove actual reliance on discretionary relief at the time of his plea to obtain St. Cyr. relief. 

Quite simply, Ninth Circuit caselaw overwhelmingly vitiates the government’s arguments.  The

government’s reliance on Alvarenga-Villalobos v. Ashcroft, 271 F.3d 1169, 1172 (9th Cir. 2001),

is misplaced, as this 2001 habeas case predates numerous Ninth Circuit grants of St. Cyr relief in

its face.  The government’s citation to this case again demonstrates a lack of understanding about

the St. Cyr decision and its binding effect on criminal prosecutions.

Fourth, the government also argues that Mr.  has not met the three prong

test set forth in 8 U.S.C. § 1326(d)(1)-(d)(3).  The government does not take issue with the fact
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that Mr.  meets the first prong of the collateral attack test, as he did appeal the

1997 decision of the immigration court.  8 U.S.C. § 1326(d)(1).   The government instead argues

that Mr.  fails to meet the requirements of 8 U.S.C. § 1326(d)(2) and (d)(3), by

arguing (1) Mr.  was not improperly deprived of judicial review, and (2) that

Mr.  was not prejudiced by the failure of the immigration judge to afford him an

opportunity for § 212(c) relief.  

 Clearly established Ninth Circuit caselaw utterly contradicts the government’s argument

on  8 U.S.C. § 1326(d)(2).  Mr.  was not told of any potential basis for appeal,

he was never notified of any right to judicial review and there was no avenue to direct appeal or

habeas review that existed then in the Ninth Circuit.  The caselaw on point clearly indicates that

this is the end of the story on (d)(2).  Quite simply, in the Ninth Circuit, failure of an IJ to advise

of relief equates to an improper deprivation of meaningful and effective judicial review.   

With respect to the prejudice prong of 8 U.S.C. § 1326(d)(3), Mr.  need

only show that he had a plausible ground for relief from deportation at the time of his deportation

hearing.  This is the standard in all cases.  The government’s understanding to the contrary,

including that any convictions post-December 1997 are somehow relevant and that Mr. 

 was required to show extreme hardship and rehabilitation in order to be eligible for a 

§ 212(c) waiver, once again demonstrate the government’s unfamiliarity with St. Cyr and

mistaken reading of guiding Ninth Circuit caselaw.  After properly rejecting all of the

government’s arguments, this Court should dismiss the indictment against Mr.   

ARGUMENT

I. The Government Cannot Rely on Collateral Estoppel to Preclude Mr. 
 from Attacking the Unlawfulness of the Prior Deportation Proceeding. 

The government relies on the fact that Mr.  pled guilty in 2000, pursuant

to a plea agreement, to argue that he is now collaterally estopped from arguing that the original
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deportation was unlawful.  This argument, made in the absence of supporting citations, violates 

established Ninth Circuit law and the government’s own policy against using collateral estoppel

offensively in prosecutions of criminal defendants.  As the government recently admitted in a

supplemental brief to a Ninth Circuit en banc court;

In federal criminal trials, the United States may not use collateral estoppel to
establish, as a matter of law, an element of an offense or to conclusively rebut an
affirmative defense on which the Government bears the burden of proof beyond a
reasonable doubt.

United States v. Smith-Baltiher, 424 F.3d 913, 920 (9th Cir. 2005) (quoting United States v.

Arnett, 353 F.3d 765, 766 (9th Cir. 2003) (en banc) (per curiam order)). 

In Smith-Baltiher, the defendant was charged with violating 8 U.S.C. § 1326.  The

government sought to use the defendant’s prior stipulations of alienage made during prior guilty

pleas to collaterally estop the defendant from challenging, via derivative citizenship, his status as

an alien.  Id. at 917.  The district court permitted the government to introduce the defendant’s

prior admissions at trial and precluded any defense argument or evidence regarding derivative

citizenship.  Id. at 918-19.  As a result of the court’s ruling, the defendant was precluded from

challenging two elements of the offense and from presenting any evidence in support of two

defenses – that he had derived U.S. citizenship through his American mother and that, even if he

had not, he had a reasonable belief that he had at the time of his entry into the United States.  Id.

at 919.  

On appeal, the Ninth Circuit acknowledged that, at the time of the district court decision, it

had held that collateral estoppel could be used offensively against a criminal defendant in the

context of illegal entry prosecutions.  Id. at 920 (citing cases).  The court also recognized that

several circuits had disagreed with that Ninth Circuit rule.  Id. (citing United States v. Gallardo-

Mendez, 150 F.3d 1240, 1244 (9th Cir. 1998) (“[W]hile ‘wise public policy and judicial
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efficiency’ may be sufficient reasons to apply collateral estoppel in civil cases, they do not have

the same weight and value in criminal cases.”); United States v. Pelullo, 14 F.3d 881, 889-97 (3d

Cir. 1994) (holding that defendant’s prior conviction for wire fraud did not prevent re-litigation of

the same crime as a predicate offense in his later RICO trial); United States v. Harnage, 976 F.2d

633, 634-46 (11th Cir. 1992) (rejecting the use of collateral estoppel against criminal defendants

on the ground of judicial economy).  

The court also noted that the government had disagreed  with the use of collateral estoppel

in criminal prosecutions in a written submission to an en banc court.  Id. (citing United States v.

Arnett, 353 F.3d 765, 766 (9th Cir. 2003) (en banc) (per curiam order).  The court stated, “the

government likewise concedes [here] that the use of offense collateral estoppel is not proper.”  Id. 

 The court then determined that collateral estoppel would not preclude the defendant from

presenting a defense or challenging an element of the offense in a criminal prosecution.  Id. at

923.  Because the district court’s “ruling served to relieve the government of its obligation to

establish [the defendant’s] guilt beyond a reasonable doubt, the court reversed and remanded for

re-trial.  Id.  

In the instant case, the argument against collateral estoppel is even more compelling.  This

is due to the fact that in 2000, when Mr.  initially pled guilty to one count of 8

U.S.C. § 1326 before Judge Illston, St. Cyr had not yet been decided, and Mr. 

did not know that he had a viable collateral attack to the 1997 deportation proceeding.  See INS v.

St. Cyr, 533 U.S. 289 (2001).  As such, at the time Mr.  pled guilty, he could not

have validly waived a defense that didn’t exist.  Nor could Mr.  prior counsel,

Barry Portman, have properly advised his client regarding a St. Cyr collateral attack, as such an

attack did not exist at that time.  To enforce a statement in a plea agreement admitting nothing

more than a deportation (rather than a valid deportation that fully comported with due process)

entered into prior to the Supreme Court’s decision in St. Cyr would violate basic premises of due
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1The Ninth Circuit’s recent en banc decision in Morales-Izquierda v. Gonzales, No. 03-
70674 (9th Cir. February 6, 2007) is not to the contrary.  In the underlying proceeding, the
government sought to reinstate a prior removal order, not for use in a § 1326 prosecution, but as the
basis of yet another removal of petitioner without conducting a full-blown hearing in front of an IJ. 
Petitioner had argued, in part, that the reinstatement procedure which did not provide him with a
hearing violated his due process rights.  The en banc court disagreed with petitioner.  The court held
that there is nothing constitutionally wrong with the post-AEDPA INS reinstatement procedure and
due process was not violated because reinstating the prior deport order (lawful or not) according to
the INA provisions “imposes no civil or criminal penalties, creates no new obstacles to attacking the
validity of the removal order . . .  and does not diminish petitioner's access to whatever path for
lawful entry into the United States [that] might otherwise be available to him under the immigration
laws.”  Id. at 1412.   
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process. 

Based on the Ninth Circuit’s decision in Smith-Baltiher, the government’s own policy, as

well as the fact that, back in 2000, Mr.  could not have validly waived a

collateral challenge on St. Cyr grounds, the government should not be permitted to now rely upon

collateral estoppel to preclude Mr.  from attacking the 1997 deportation order.

II. The Government Cannot Rely on the Reinstatement of the Original 1999 Order of
Deportation When the Underlying Deportation Hearing Did Not Satisfy Due Process.

In its second argument, the government makes much ado of the 2004 reinstatement of the

1997 deportation hearing.   The fact remains that the 2004 deportation was just that –  a

reinstatement of the original deportation order.  See Government’s Exhibit I, attached to

Declaration of Cesar  (INS Form I-871, Notice of Intent/Decision to Reinstate Prior Order). 

A reinstatement order may not be used to satisfy an element in a criminal proceeding if the

underlying deportation or removal proceeding itself violated due process.  See United States v.

Mendoza-  481 U.S. 828, 837-39 (1987); United States v. Pallares-Gallan, 359 F.3d 1088,

1095 (9th Cir. 2004).1  Because Mr.  underlying deportation violated due

process, the reinstatement of that original deportation order is itself flawed and cannot now be

relied upon to support the present 8 U.S.C. § 1326 prosecution.  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
DEF. REPLY TO GOVT. OPP. TO 

DISM. INDICT. 

No. CR 06-  WHA 6

III. The Government Misreads and Misconstrues St. Cyr. 

 In its third argument against Mr.  motion, the government makes two

flawed arguments, belied both by the St. Cyr decision itself and clearly established Ninth Circuit

caselaw developing St. Cyr’s application to collateral attacks on § 1326 cases.  First, the

government mistakenly interprets St. Cyr as only applying to those “who are subject to removal

but have not yet been removed.”  Govt. Opp. at 11:3-4.  This is in direct conflict with the Ninth

Circuit’s own application of St. Cyr, which has affirmed St. Cyr-based collateral challenges to

underlying deportation proceedings on multiple occasions for aliens who have previously been

deported.  See United States v. Ubaldo-Figueroa, 364 F.3d 1042 (9th Cir. 2004); United States v.

Ortega-Ascanio, 376 F.3d 879 (9th Cir. 2004) (Breyer, J. by designation).  

The government next erroneously argues that St. Cyr announced a “new rule of law” and

thus should not be applied retroactively.  Govt. Opp. 11:16-20.  As support, the government cites

a habeas case that did not rely upon or cite St. Cyr, Alvarenga-Villalobos v. Ashcroft, 271 F.3d

1169, 1172 (9th Cir. 2001).  Contrary to that civil case, the Ninth Circuit has retroactively applied

St. Cyr in multiple prosecutions of criminal defendants under 8 U.S.C. § 1326.  See Ubaldo-

Figueroa, 364 F.3d at 1050-51; United States v. Leon-Paz, 340 F.3d 1003, 1006 (9th Cir. 2004). 

Because both arguments demonstrate the government’s faulty understanding of St. Cyr as

well as prior Supreme Court law, it is necessary to briefly review here applicable law as well as

the Ninth Circuit’s decision in Alvarenga-Villalobos to fully dispense with the government’s

argument in this regard.
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A. The Supreme Court Has Determined that an Alien is Entitled to
Meaningful and Effective Judicial Review of the Underlying
Deportation Order.

Due Process requires effective and meaningful judicial review in administrative

proceedings that are subsequently used to establish elements of criminal prosecutions.  United

States v. Mendoza-  481 U.S. 828, 842 (1987).  The Court in Mendoza-  held that,

“This principle means at the very least that where the defects in an administrative proceeding

foreclose judicial review of that proceeding, an alternative means of obtaining judicial review

must be made available before the administrative order may be used to establish conclusively an

element of a criminal offense.”  Id. at 839 (emphases added).  The Court further stated that if 8

U.S.C. § 1326 “envisions that a court may impose a criminal penalty for reentry after any

deportation, regardless of how violative of the rights of the alien the deportation proceeding may

have been, the statute does not comport with constitutional requirement of due process.”  Id. at

838 (emphasis in original).      

In Mendoza-  the defendants were arrested and deported after a group hearing at

which they purportedly waived their rights to apply for suspension of deportation and to appeal. 

Id. at 840.  They returned to this country, were once again arrested, and the government charged

them with a violation of 8 U.S.C. § 1326.  Id. at 831.  The underlying court found, and the

Supreme Court accepted as true, that the Immigration Judge failed to adequately explain the

defendants’ right to suspension of deportation or their right to appeal.  Id. at 840.  The Supreme

Court then held that because the Immigration Judge “permitted waivers of the right to appeal that
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2In response to the Mendoza-  holding, Congress later acted to modify 8 U.S.C. § 1326,
as part of AEDPA, to provide for collateral challenge: 

In a criminal proceeding under this section, an alien may not challenge the validity of the
deportation order described in subsection (a)(1) of this section or subsection (b) of this section
unless the alien demonstrates that-- 
(1) the alien exhausted any administrative remedies that may have been available to seek relief
against the order; 
(2) the deportation proceedings at which the order was issued improperly deprived the alien of
the opportunity for judicial review; and 
(3) the entry of the order was fundamentally unfair.  
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were not the result of considered judgments by [defendants], and failed to advise [defendants]

properly of their eligibility to apply for suspension of deportation . . . the violation of

[defendants’] rights . . . amounted to a complete deprivation of judicial review.”  Id. at 841

(emphasis added).  Thus, the government would not be permitted to rely on that prior deportation

order as reliable proof of an element of the § 1326 prosecution “[b]ecause [defendants] were

deprived of their rights to appeal and of any basis to appeal since the only relief for which they

would have been eligible was not adequately explained to them . . . .”  Id.  at 841, 843.  The

dismissal of the indictments against defendants was required.  Id. at 843.2  

B. The Amendment of § 212(c) and its Eventual Repeal via IIRIRA.

At the time of the Court’s decision in Mendoza-  § 212 of the INA granted the

Attorney General broad discretion to admit excludable aliens.  The BIA interpreted the provision

to authorize the Attorney General to grant a waiver of deportation to any permanent resident alien

with seven consecutive years of domicile.  Matter of Silva, 16 I. & N. Dec. 26, 30 (BIA 1976). 

The IJ would then balance the equities for and against relief in order to determine whether to grant

such relief. 
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Following the Mendoza-  decision, Congress began narrowing the Attorney General’s

discretion to grant § 212(c) relief.  In1990, Congress amended § 212(c) thus rendering anyone

who had been convicted of an aggravated felon and served a term of imprisonment of at least five

years no longer eligible for relief.  Later in 1996, Congress passed AEDPA which codified the

holding of Mendoza-  in part and provided for collateral challenge in a § 1326 prosecution to

those denied judicial review, and also further narrowed the class of aliens who would be eligible

for 

§ 212(c) relief.  With the passage of § 440(d) of AEDPA, Congress identified a wide array of

offenses that would make an alien ineligible for relief.  

The next year, Congress repealed § 212(c) relief altogether with the passage of IIRIRA. 

The new form of discretionary relief provided by IIRIRA was termed “cancellation of removal”

and was only available to a narrow class of inadmissible or excludable aliens, not including

anyone previously convicted of an aggravated felony.  See 8 U.S.C. 1229(b).  According to the

Attorney General, AEDPA and IIRIRA entirely withdrew his § 212(c) authority to waive

deportation for aliens previously convicted of aggravated felonies.  See INS v. St. Cyr. 533 U.S.

289, 298 (2001).  

C. Until the St. Cyr Decision, Aliens Who Pled Guilty Prior to AEDPA but
Whose Deportation Proceedings Were Initiated Post-AEDPA Were
Erroneously and Routinely Deemed Ineligible for § 212(c) Relief by
Immigration Judges. 

Prior to the passage of AEDPA, the BIA and IJs collectively granted § 212(c) relief to

more than half of those who applied.  St. Cyr, 533 U.S. at 297 n.5 (citing Rannik, Julie K., The
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3  The Board of Immigration Appeals consists of 15 board members and is the highest
administrative body responsible for interpreting and applying immigration law.  See 8 U.S.C. §
1003.1(a)(1); http://www.usdoj.gov/eoir/biainfo.htm (January 30, 2007).  Decisions of the Board are
binding on all Department of Homeland Security officers and Immigration Judges.  See 8 U.S.C.
1003.1(g).  The Attorney General names the BIA board members, defines its jurisdiction, possesses
the power to dissolve it, and can reverse any of its decisions.  See 8 U.S.C. § 1003.1.
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Anti-Terrorism and Effective Death Penalty Act of 1996: A Death Sentence for the 212(c) Waiver,

28 U.MIAMI INTER-AM. L.REV. 123, 150 n.80 (1996)).  “In the period between 1989 and 1995

alone, § 212(c) relief was granted to over 10,000 aliens.”  Id.    

Soon after the passage of AEDPA, the BIA concluded that AEDPA’s elimination of 

§ 212(c)’s broad discretionary relief was retroactive; only those with pending applications for 

§ 212(c) relief would be eligible.  See In re Soriano, 21 I. & N. Dec. 516 (BIA 1996) (en banc). 

Because decisions of the Board are binding on all Immigration Judges, every IJ, post-Soreano,

was compelled to deny § 212(c) relief to every alien who had not petitioned for such relief prior to

the effective date of AEDPA.3  See 8 U.S.C. § 1003.1(g).    

It was not until 1999, in Magana-Pizano v. INS,  that the Ninth Circuit rejected the BIA’s

opinion and determined that “AEDPA’s § 440(d) bar of discretionary relief previously afforded by

INA § 212(c) should not apply to aliens whose deportation proceedings were pending when

AEDPA became law.”  200 F.3d 603, 613-14 (9th Cir. 1999) (emphasis added).  However, the

court also held that for those aliens who pled guilty to offenses committed prior to AEDPA but

whose deportation proceedings were initiated post-AEDPA, the elimination of § 212(c) would

retroactively apply to them unless they could prove actual reliance on such relief at the time of
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4  To further complicate matters, pre-St. Cyr courts determined that the Ninth Circuit in
Magana-Pizano had announced a “new rule of law” that itself would not be applied retroactively to
habeas cases.  See, e.g., Alvarenga-Villalobos v. Ashcroft, 133 F.Supp.2d 1164, 1169 (N.D.Cal.
2000) (Walker, J.) (Magana-Pizano announced a new rule of law and “in civil cases new rules of law
are applied retroactively only to cases still on direct review at the time case making the new law is
decided.”), upheld post-St. Cyr by, (without relying upon or citing to St. Cyr) Alvarenga-Villalobos
v. Ashcroft, 271 F.3d 1169 (9th Cir. 2001).  But see Garduno-Diaz v. Reno, No. C 99-03783 WHA
(N.D.Cal. 2000) (properly applying Magana-Pizano in habeas case to conclude that AEDPA’s
elimination of § 212(c) relief did not apply to petitioner).

DEF. REPLY TO GOVT. OPP. TO 

DISM. INDICT. 

No. CR 06-  WHA 11

their guilty plea.4  Id. at 614.

It was not until 2001 that the Supreme Court in INS v. St. Cyr, 533 U.S. 289 (2001) addressed this

retroactivity question, deciding an appeal from a denial of a writ of habeas corpus.  There, the

Court determined that AEDPA “could not apply retroactively to bar § 212(c) discretionary relief

to aliens who were eligible for such relief at the time they pled guilty to the offense that rendered

them ineligible under the AEDPA.”  United States v. Ortega-Ascanio, 376 F.3d 879, 881-82 (9th

Cir. 2004) (Breyer, J. by designation).  

St. Cyr differs from the Ninth Circuit’s opinion in Magana-Pizano in two major ways: 1)

unlike Magana-Pizano, St. Cyr does not require actual proof of reliance on § 212(c) relief at the

time of the guilty plea and 2) contrary to some courts’ early determinations regarding the

nonretroactivity of Magana-Pizano, the Ninth Circuit has retroactively applied St. Cyr.  See

United States v. Ubaldo-Figueroa, 364 F.3d 1042, 1050 (9th Cir. 2004).  This is because St. Cyr

was a case of statutory interpretation and did not announce a new rule of law: “Rather, St. Cyr

finally decided what (IIRIRA) had always meant and explained why the (BIA and the) Courts of

Appeals had misinterpreted the will of the enacting Congress.”  United States v. Ortiz, 313

F.3d 225, 230 (5th Cir. 2002), cert. denied, 537 U.S. 1135 (2003) (parentheses and emphasis in
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original) (citation omitted).

Since St. Cyr, the Ninth Circuit has applied its holding in 8 U.S.C. § 1326 cases both to

defendants who had been previously removed as well as to those who had pled guilty prior to

AEDPA but who were placed in deportation proceedings post-AEDPA.  See United States v.

Ubaldo-Figueroa, 364 F.3d 1042, 1045-47 (9th Cir. 2004) (defendant removed at least twice

before being charged with § 1326 in 2000; Ninth Circuit applies St. Cyr to find that defendant

remains eligible for § 212(c) relief); United States v. Leon-Paz, 340 F.3d 1003, 1004-06 (9th Cir.

2003) (defendant removed three times before being charged with § 1326 in 2001 - four months

prior to the issuance of St. Cyr; Ninth Circuit applies St. Cyr to find that defendant remains

eligible for § 212(c) relief).  The government’s arguments to the contrary are without merit.  

D. The Ninth Circuit’s Opinion in Alvarenga-Villalobos is not Analogous
to the Case Before this Court.

The government now suggests that Alvarenga-Villalobos is analogous to the instant case. 

The government is mistaken.  First,  Alvarenga-Villalobos was a habeas case, not a case on direct

review.  There, the court ruled that petitioner was not entitled to the benefit of Magana-Pizano

because the court determined that it was a “new rule” and was not to be applied retroactively in

civil cases on collateral review.  Alvarenga-Villalobos v. Ashcroft, 271 F.3d 1169, 1171-73 (9th

Cir. 2001).  Second, the petitioner in Alvarenga Villalobos did not argue that his waiver of his

right to appeal did not itself comport with due process.  Rather, the petitioner argued that he did

not have meaningful judicial review and thus, should be permitted to collaterally attack his

underlying deportation order, because the law at the time of his deportation proceeding was
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unfavorable to him.  Id. at 1173.  The court responded that because the petitioner had voluntarily

waived his right to appeal his removal order to the BIA, this did not amount to a “complete

deprivation of judicial review” and thus, petitioner was not entitled to collaterally attack his

underlying deportation proceeding pursuant to Mendoza-   Id.  

The Ninth Circuit’s opinion in Alvarenga-Villalobos v. Ashcroft is thus distinguishable

from the instant case on several grounds. First, although the Supreme Court had issued its St. Cyr

decision months prior to the issuance of Alvarenga-Villalobos, the Ninth Circuit in Alvarenga

Villalobos did not rely upon or cite St. Cyr in its opinion.  Second, Mr.  is not

mounting a collateral attack in a habeas proceeding; rather, he is attacking his underlying

deportation in a criminal proceeding and thus, in accordance with the Ninth Circuit precedent

cited above, St. Cyr’s reasoning is applied retroactively.  Third, the petitioner in Alvarenga-

Villalobos never argued his waiver of judicial review was either not considered and intelligent or

that he was precluded from seeking judicial review, as Mr.  does here.  Thus, the

court in Alvarenga-Villalobos determined that because petitioner had not been precluded from

seeking judicial review, petitioner had received all the due process to which he was entitled under

Mendoza-   271 F.3d at 1173.    

Contrary to the petitioner in Alvarenga-Villalobos, the Ninth Circuit precedent established

in Ubaldo-Figueroa and Leon-Paz (cited above) conclusively establishes that Mr. 

 is entitled to collaterally attack the validity of his underlying deportation order in the

instant criminal prosecution.  The government’s arguments to the contrary do not address the stark

reality that cases such as Ubaldo-Figueroa and Leon-Paz have been affirmed by the Ninth Circuit
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in the face of Alvarenga-Villalobos.  The government’s arguments to this effect should not be

considered by this Court.

E. The Government Mistakenly Interprets St. Cyr as Requiring Proof of
Actual Reliance on § 212(c) Relief at the Time of the Plea.   

The government notes that because the defendant is a convicted felon, “the Court should

disregard his uncorroborated claim that he relied on the possibility of obtaining 212(c) relief at the

time he plead guilty . . . .”  Govt. Opp. at 12:27-28, 13:1.  Again, the government misinterprets St.

Cyr.  St. Cyr does not require Mr.  to prove actual reliance on § 212(c) relief at

the time of his guilty plea.  St. Cyr, 533 U.S. at 326.  Rather, the United States Supreme Court

stated, “There can be little doubt that, as a general matter, alien defendants considering whether to

enter into a plea agreement are acutely aware of the immigration consequences of their

convictions.”  Id. at 323 (emphasis added).  The Court then held “that § 212(c) relief remains

available for aliens, like respondent, whose convictions were obtained through plea agreements

and who, notwithstanding those convictions, would have been eligible for § 212(c) relief at the

time of their plea under the law then in effect.”  Id. at 327.  The Court did not require proof of

actual reliance.  

Even if actual reliance were required, the Supreme Court in St. Cyr corroborates Mr.

 declaration.  There, the Supreme Court noted that California law requires that

trial attorneys and judges to advise defendants of immigration consequences that may result from

accepting a plea agreement.  See St. Cyr, 533 U.S. at 323 n.48 ( “competent defense counsel,

following the advice of numerous practice guides, would have advised him concerning [212(c)]’s
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deportation order to the BIA.  See Defendant’s Motion to Dismiss, Ex. G.  On July 23, 1998, the BIA
denied his appeal.  See id., Ex. I.
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importance”); see also id. at 324, n.50 (“an alien . . . would factor the immigration consequences

of conviction in deciding whether to plead or proceed to trial is well-documented.”)

IV. Mr.  Collateral Attack on the 1997 Deportation Order is Valid
and the Indictment Should be Dismissed

Mr.  meets the requirements of 8 U.S.C. § 1326(d)(1)-(d)(3), and this

Court should (1) allow his collateral attack the underlying deportation order, and (2) subsequently

dismiss the indictment against him.  Mr.  has exhausted all administrative

remedies; he was improperly deprived of judicial review; and the entry of the deportation order

was fundamentally unfair.  As previously stated, the government’s opposition brief concedes that

Mr.  meets the first prong for a collateral challenge by exhausting his

administrative remedies.  8 U.S.C. § 1326(d)(1).  As such, Mr.  will now turn to

the government’s arguments regarding the second and third prong of his collateral challenge

A. Mr.  Was Improperly Deprived of an Opportunity
for Judicial Review; 8 U.S.C. § 1326(d)(2)

The government argues that Mr.  was not improperly denied an

opportunity for judicial review because “he voluntarily decided not to seek judicial review of the

BIA’s decision by filing an appeal with the Ninth Circuit of Appeal . . . .”  Govt. Opp. at 13:21-24

(emphasis added).5  The problem with this argument is threefold: 1) the IJ never told Mr. 

 that he had any basis for any appeal, administrative or judicial; 2) the IJ notified Mr.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
DEF. REPLY TO GOVT. OPP. TO 

DISM. INDICT. 

No. CR 06-  WHA 16

 of his right to an administrative appeal with the BIA but never told him of his

right to seek judicial review and 3) following the BIA’s denial of Mr. appeal,

courtesy of AEDPA, IIRIRA and the Ninth Circuit’s interpretation of then existing law, no right

to either direct appeal or habeas review existed in the Ninth Circuit.   

1. Mr.  Was Denied Effective Judicial Review
When the IJ Told Him That He Could Not Be Considered for a
Waiver and That There Was No Avenue of Relief Available to
Him.

The Supreme Court in Mendoza-  determined that due process requires effective and

meaningful judicial review of the administrative order prior to that order being used as an element

of a § 1326 prosecution. Mendoza-  481 U.S. at 842 (emphasis added).  There, the Court

determined that there had been a “complete deprivation of judicial review” where the IJ permitted

waivers of appeal that were not considered judgments by respondents, and failed to advise

respondents properly of their eligibility to apply for suspension or deportation.”  Id. at 841.  

Here, as in Mendoza-  the IJ never told pro se petitioner, Mr.  of

any possible relief available to him or that he had any right to seek judicial review of the IJ’s order

back in 1997.  Although Mr.  was told of the procedural steps to take to appeal

the IJ’s order to the next administrative body, he was never informed of any basis upon which he

could appeal and was never told of any right to judicial review of the IJ’s order.  Thus, even when

he did elect to appeal to the BIA when informed of the opportunity by the IJ, he did not argue that

he was entitled to § 212(c) relief but instead argued that he “didn’t get a fair decision” in part

because he and his girlfriend were going to get married and that he did not want his children to
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grow up without a father.  See Defendant’s Motion to Dismiss, Ex. G.  

The IJ’s failure to inform also violated the IJ’s mandatory obligation under 8 C.F.R. 

§ 242.17.  This section required the IJ to inform an alien of any apparent discretionary relief from

deportation and afford him an opportunity to apply for such relief during the hearing.  8 C.F.R. 

§ 242.17; See also Moran-Enriquez v. INS, 884 F.2d 420 (9th Cir. 1989).  “Even if the alien’s

eligibility is not clearly disclosed in the record, the IJ has a duty to discuss discretionary relief

with the alien so long as the record as a whole raises a reasonable possibility of eligibility of such

relief.”  United States v. Andrade-Partida, 110 F.Supp.2d 1260, 1268 (N.D.Cal. 2000) (Breyer, J.)

(Facts before IJ indicated that defendant was potentially eligible for § 212(c) relief where IJ knew

that defendant entered U.S. at 8 years old, lived in this country for 16 years, spoke fluent English

and became a legal permanent resident in 1988) (inner quotations and citation omitted).  Due to

the IJ’s failure to inform him of any basis for review, Mr.  was denied effective

and meaningful judicial review of the IJ’s deportation order.

2. The IJ Never Notified Mr.  of Any Right to
Judicial Review

During the 1997 deportation hearing, the IJ dutifully informed Mr.  of

his right to appeal to the BIA and the steps to take in order to do that.  See Defendant’s Motion to

Dismiss, Ex. C:23-25.  The IJ never told Mr.  in that he had a right to thereafter

seek judicial review.  Even when Mr.  asked the IJ if he would get deported if

the BIA did not receive his appeal on time (out of a concern that he would not be able to file a

timely appeal to the BIA), the IJ did not provide any information regarding other avenues of
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review or even a direct answer to his concern regarding whether he would ultimately be deported. 

Rather, the IJ told him that it would not be considered a timely appeal if it were not filed on time

but that he could explain his lateness to the BIA with “paperwork that explains something to them

. . . .”  Defendant’s Motion to Dismiss, Ex. C 25:2-7.  

The IJ next told Mr.  “I don’t have any idea about that.  Because after I

close your hearing today, I don’t have anything more to do with your case unless the Board of

Immigration Appeals finds that I made some type of mistake and they wish to remand it back

down to me to take further action.”  Id. at C 25:7-11.  By his omission of any description of what

could happen as a result of judicial, rather than administrative review, the IJ’s comments created

the impression that administrative review was indeed the only form of review available to Mr.

  The IJ’s omission and failure to inform Mr.  of the

availability of judicial review improperly deprived him of any opportunity for judicial review.   

3. No Right to Direct Appeal or Habeas Review Then Existed in
the Ninth Circuit. 

At the time that Mr.  pled guilty to the two offenses that triggered the

deportation proceeding, judicial review of deportation orders ordinarily proceeded in the courts of

appeal.  See 8 U.S.C. § 1105a(a)(2) (repealed 1996).  At that time as well, aliens seeking relief

from deportation could seek habeas relief via 8 U.S.C. § 1105(a)(10) (repealed 1996) or via the

general statutory provision, 28 U.S.C. § 2241.  The enactment of AEDPA amended these

provisions and soon thereafter, the passage of IIRIRA amended these statutes once again.  Two

sets of rules were then created – the transitional rules and the permanent rules.  The permanent
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rules took effect April 1, 1997. 

Section 1252(a)(2)(C) stated:

(C) Orders against criminal aliens

Notwithstanding any other provision of law, no court shall have jurisdiction to
review any final order of removal against an alien who is removable by reason of
having committed a criminal offense covered in section 1182(a)(2) or
1227(a)(2)(A)(iii), (B), (C), or (D) of this title, or any offense covered by section
1227(a)(2)(A)(ii) of this title for which both predicate offenses are, without regard
to their date of commission, otherwise covered by section 1227(a)(2)(A)(i) of this
title.  

8 U.S.C. § 1252(a)(2)(c) (1998) (emphasis added)..

Exclusive jurisdiction was defined in section 1252(g):

(g) Exclusive jurisdiction

Except as provided in this section and notwithstanding any other provision
of law, no court shall have jurisdiction to hear any cause or claim by or on
behalf of any alien arising from the decision or action by the Attorney
General to commence proceedings, adjudicate cases, or execute removal
orders against any alien under this chapter.

8 U.S.C. § 1252(g)(1998) (emphasis added).  

The Ninth Circuit, on the day following the BIA’s denial of Mr. appeal,

determined that §1252(g) eliminated all forms of judicial review including habeas review except

for what was provided otherwise in § 1252.  Hose v. INS, 141 F.3d 932, 935 (9th Cir. 1998). 

Regarding § 1252(g), the court stated,

This language is clear. Except as provided in section 1252, federal courts are
divested of all jurisdiction to hear any claim by any alien involving an immigration
proceeding. This means that no federal court has jurisdiction to consider any such
matter. Section 1252 gives this court jurisdiction to hear those claims by way of a
petition for review of a final order of removal. 8 U.S.C. § 1252(b)(2).  Section
1252 does not give the district court jurisdiction to hear Hose's habeas petition. Not
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6Although too late to benefit Mr.  the Ninth Circuit decided in September,
1998, that the Hose interpretation of §1252 meant that for criminal aliens there would be no means
of judicial review whatsoever and this interpretation of §1252 would violate the Suspension Clause
of the Constitution.  Magana-Pizano v. INS, 152 F.3d 1213, 1217, 1221 (9th Cir. 1998) (dismissing
direct appeal for lack of jurisdiction but holding that, to avoid violating Suspension Clause, relief
must be afforded via 28 U.S.C. § 2241 and remanding to district court).  Petition for writ of certiorari
was later granted by INS v. Magana-Pizano, 526 U.S. 1001 (1999) and the Court remanded the case
to the Ninth Circuit for further consideration in light of Reno v. American-Arab Anti-Discrimination
Committee, 525 U.S. 471 (1999).  On remand, the Ninth Circuit again determined that IIRIRA had
not repealed the statutory habeas corpus remedy found at 28 U.S.C. § 2241.  See Magana-Pizano v.
INS, 200 F.3d 603, 609 (1999).
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having been granted jurisdiction under section 1252, that jurisdiction is removed
just as the statute says it is.

Hose, 141 F.3d at 935 (emphasis in original).

Hose did not involve § 1252(a)(2)(C) (order against a criminal alien), which removed all

jurisdiction from the federal courts.  Rather, Hose was decided in the context of an appeal of a

discretionary administrative decision for which alternative judicial remedies existed as provided

in § 1252 (a) and (b) (pertaining to general orders of removal (not orders against a criminal

alien)).  Thus, for criminal aliens, the Hose Court’s interpretation of § 1252(g) removed all rights

to direct appeal and habeas review because there was no other provision in § 1252 which provided

such for criminal aliens.  It was not until almost six months later in December, 1998 that the Hose

opinion was ordered withdrawn and rehearing en banc was granted.  See Hose v. INS, 161 F.3d

1225 (9th Cir. 1998).6  

Thus, at the time of the denial by the BIA of Mr. appeal, per IIRIRA

and the Ninth Circuit’s decision in Hose v. INS, all options for judicial review had been

determined to have been eliminated for someone like Mr.  a criminal alien. 
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7The government unnecessarily states that “the reason that Mr.  fails to cite
to any case holding that an alien who, like him, declines to waive his right to appeal and appeals to
the BIA was deprived of an opportunity for judicial review is because there is none.”  Govt. Opp.
14:18-20.  A quick review of applicable caselaw proves that once again the government errs.  See
United States v. Diaz-Nin, 221 F.Supp.2d 584 (D.VI  2002).  
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Thus, this Court should find § 1326(d)(2)’s requirement satisfied; Mr.  was

improperly deprived of meaningful and effective judicial review.7     

B. The Entry of the Deportation Order was Fundamentally Unfair. 

1. The Deportation Order Violated Due Process.

The government first argues that Mr.  “cannot establish that his

deportation hearing violated due process because Ninth Circuit law is clear that aliens have no

liberty interest in discretionary relief from removal.”  Govt.’s Opp. at 14:28, 15:1-6.  For this

proposition, the government cites civil deportation cases that did not involve a criminal

prosecution and one § 1326 case in which the defendant argued that the IJ’s failure to inform him

of a potential equal protection challenge violated both the IJ’s obligation to inform an alien of all

avenues of relief as well as due process.  See Tovar-Landin v. Ashcroft, 361 F.3d 1164 (9th Cir.

2004) (alien who entered U.S. unlawfully and was present for only 9 months of the requisite 1

year was not denied due process when he was not permitted to voluntarily depart following

hearing; eligibility for voluntary departure after a hearing required presence for one year);  Munoz

v. Ashcroft, 339 F.3d 950 (9th Cir. 2003) (defendant did not acquire a substantive due process

right at age 18 to remain in U.S. even though he unlawfully entered at age 1, spent practically all

of his life in U.S. and all of his friends and family lived in the U.S.); United States v. Garza-
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Sanchez, 217 F.3d 806 (9th Cir. 2000) (due process did not require IJ to inform defendant of

possible constitutional claims, as opposed to statutory claims).  These cases are entirely inapposite

to the instant case.

Contrary to the government’s argument, Mr.  is not arguing that he could

have challenged his deportation on constitutional grounds or that the IJ failed to advise him of the

possibility of a constitutional challenge.  Rather, he is basing his “collateral attack upon the IJ’s

failure to inform him of his potential eligibility for statutory relief under section 212(c).” 

Andrade-Partida, 110 F.Supp.2d at 1269.  Ninth Circuit courts have consistently held that in a

prosecution under 8 U.S.C. § 1326 where the IJ fails to advise the alien of his right to apply for

statutory relief from deportation, that defect is a due process violation.  See Ubaldo-Figueroa,

364 F.3d at 1049-50; Ortega-Ascanio, 876 F.3d at 886-87; United States v. Arrieta, 224 F.3d

1076, 1079 (9th Cir. 2000); Andrade-Partida, 110 F.Supp.2d at 1269 (“IJ’s failure to properly

advise defendant of his potential eligibility for section 212(c) relief violated 8 C.F.R. § 240.17 . . .

[and] this error constituted a violation of defendant’s right to due process.”).  The government’s

argument to the contrary is without merit.8  

As argued in Mr.  initial motion, the immigration judge’s determination

that he was not entitled to any relief violated Mr.  due process rights. 
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2. Mr.  Suffered Prejudice as a Result of the
Defects in his 1997 Deportation Proceedings

a. The Required Standard is One of Plausible
Grounds.

The government characterizes the required standard for the “prejudice” prong of a

collateral attack under 8 U.S.C. § 1326(d)(3) as “more than plausible grounds.”  Govt. Opp.at

16:9-10.  The government misunderstands the correct standard, and  misses the import of

defendant’s expert declaration regarding the balancing of the equities and the “ unusual or

outstanding equities” which would be required to be shown in some cases to offset weightier

negative equities.  See Govt.’s Opp. at 16:5-9; Defendant’s Motion to Dismiss, Expert Declaration

at Ex. Q.  The government clearly confuses the “unusual or outstanding equities” standard with

the well-established prejudice standard under 8 U.S.C. § 1326(d)(3)  of “plausibility.”  Even in

cases where an alien needs to demonstrate “unusual or outstanding equities,” the standard on a

collateral attack is still one of plausibility; whether or not it is “plausible” that the alien could

have shown unusual or outstanding equities.  The “unusual or outstanding equities” standard does

not supercede the “plausibility” standard.  The government’s opposition brief evidences a

fundamental misunderstanding of this principle.  See, e.g., United States v. Leon Paz, 143 Fed.

Appx. 4 (9th Cir. 2005)(unpublished decision)(“we conclude that Leon-Paz had a plausible case

for relief, even under the heightened “unusual or outstanding equities” standard”).  The

government’s mistaken conflation of  “plausible” with “unusual or outstanding equities” on

collateral attack review is simply wrong.
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As explained in defendant’s initial motion, Mr.  is only required to show

that he had a “plausible” ground for relief from deportation.  Ubaldo-Figueroa, 364 F.3d at 1050. 

He does not have to show that he actually would have been granted relief.  Id.  In balancing all of

Mr.  circumstances, the IJ would have considered all the facts and

circumstances then involved and would have balanced the social and humane considerations

presented in the alien’s favor against the adverse factors evidencing his undesirability as a

permanent resident.  Matter of Marin, 16 I. & N. Dec 581, 584 (BIA 1978), overruled on other

grounds, Matter of Edwards, 20 I & N Dec. 191 (BIA 1990).  In the context of this balancing –

and not the overall standard which must be met – 

[A]s the negative factors grow more serious, it becomes incumbent upon the alien
to introduce additional offsetting favorable evidence, which in some cases may
have to involve unusual or outstanding equities.  Such a heightened showing is
required when an alien has been convicted of a serious drug offense, particularly
one relating to the trafficking or sale of drugs.  The necessity of demonstrating
unusual or outstanding equities is not exclusively triggered by serious crimes
involving controlled substances, however.  Rather, one must examine the gravity
of the offense per se.  In addition, such a showing may be mandated because of a
single serious crime, or because of a succession of criminal acts which together
establish a pattern of serious criminal misconduct.  We observe that an alien who
demonstrates unusual or outstanding equities as required, does not compel a
favorable exercise of discretion; rather, absent such equities, relief will be granted
in the exercise of discretion.  There are cases in which the adverse considerations
are so serious that a favorable exercise of discretion is not warranted even in the
face of unusual or outstanding equities.  

Edwards, 20 I & N. Dec. at 195-96 (inner citations omitted) (emphasis added).   Although some

cases require a defendant to demonstrate significant or outstanding positive equities to

counterbalance existent negative equities, the prejudice standard remains the same in all cases –
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whether the defendant has shown that he had a plausible ground for relief from deportation.  

b. This Court May Only Consider Equities – Both Positive
and Negative – That Were in Existence at the Time of
Mr.  Deportation Hearing.  

When weighing the equities – both positive and negative – this Court must look to the

factors then in existence at the time of the deportation hearing and the BIA appellate order

rendering such deportation proceedings final  – December, 1997 to July 28, 1998.  United States

v. Scott, 394 F.3d 111, 118 (2d Cir. 2005).  This Court must determine whether entry of the

deportation order in 1997, as affirmed in 1998, prejudiced Mr.  – “regardless of

[his] potential deportability for some later crimes.”  Id.  In addition, only those crimes for which

Mr.  was convicted should be considered.  Substantial weight should not be

placed on any arrest report absent a conviction or corroborating evidence of the allegations

contained therein.  See In re Arreguin, 21 I. & N. Dec. 38, 42 (BIA 1995). 

The government’s recitation of later alleged criminal activity is of no import and should

not be considered by this Court.  Much of the government’s responsive briefing addresses post

1998 conduct, including convictions that occurred in 1999 and 2001.  Specifically, when one

closely evaluates the government’s responsive briefing on the question of plausibility (a standard

the government erroneously disregards) it is clear that the vast majority of its arguments address

post-1998 behavior and/or actions.  See Gov. Oppn. at 17:13 through 19:22.  Many things stated

by the government in its opposition are either incorrect or are supported by insufficient evidence,

such as the government’s report of a prior arrest of Mr.  allegedly involving a
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domestic assault, the facts of which would not have been available for consideration by an

immigration judge in 1997 and/or 1998 in accordance with INS rules regarding evidence.  See

Gov. Oppn. at 19:4-6; see also Defendant’s Opposition to Government’s Motion for Judicial

Notice at II.   As an additional example, the government is also incorrect that Mr. 

  was released in March 1999 from immigration custody pending his appeal; the correct

date is actually March 1998.  Oppn at 17: 21;  Motion to Dismiss, Exhibit H.

The remainder of page 17 and 18 of the government’s opposition contains information from 1999

and 2000. None of this information is relevant to the issue at hand; whether or not Mr. 

 had a “plausible” claim for relief back in 1997 and early 1998 when his 212(c) hearing

should have been held.   In sum, the government’s brief fails to cite relevant, reliable evidence of

Mr. negative equities back in 1997 and 1998 that would have potentially

outweighed the positive equities, even assuming that such a standard would have applied to Mr.

c. Mr.  Has Established a Plausible
Ground For Relief from Deportation.

As of December 1997, Mr.  had not been convicted of a serious drug

offense.  He had two convictions for possession based on his status as an addict at that time but he

was never convicted of trafficking or selling drugs.  He received 6 months jail time for each of

these convictions.  He had numerous convictions for driving under the influence, under the

influence and public intoxication.  He had two petty theft convictions and one grand theft

conviction for which he received 6 months in jail. 
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As discussed in defendant’s initial motion to dismiss, Mr.  had lived in

the United States since the age of 4 and all eleven of his brothers and sisters are either United

States citizens or legal permanent residents.  At the time of his deportation hearing, both his

parents had applied to become naturalized citizens.  His children are United States citizens as is

the woman he married in April, 1998; two months prior to the time the BIA finalized his

fundamentally flawed deportation order.       

In the two year period prior to his deportation hearing, Mr. Gonzalez received his

G.E.D., his daughter, Carmen Rosa, was born, he participated in Bible classes and drug awareness

classes, he attended adult education classes and received certificates of achievement in English

Composition, Narcotics Anonymous, and Drug Awareness classes.  Although the classes were

taken while incarcerated, such a record demonstrates that Mr.  used his time to

better himself by advancing his meager education and by his pursuit of other courses including

treatment for his drug addiction.  See Arreguin, 21 I. & N. Dec. at 40.  Among these positive

equities, Mr.  demonstrates many outstanding or significant factors – his

numerous family ties in the U.S. constitute a significant factor in his favor (Georgiu v. INS, 90

F.3d 374, 376 (9th Cir. 1996)), citizen children also constitute a significant factor to be considered

(Kahn v. INS, 36 F.3d 1412, 1413 (9th Cir. 1994)); as does Mr.  long term

residency within the United States.  See Arreguin, 21 I. & N. Dec. at 41.  

The government erroneously contends that Mr.  was required to show

extreme hardship and rehabilitation in order to obtain a waiver of deportation.  The government is

twice mistaken.  While extreme hardship was required for relief under § 244(a), § 212 did not
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require such a showing in order to qualify for waiver of deportation.  See Andrade-Partida, 110

F.Supp.2d at 1267.  Yet, potential hardship to the family based on Mr. 

imminent deportation would have been a factor to be considered and permanent separation from

family would have been considered such a hardship.  Id. at 1267 citing Cerrillo-Perez v. INS, 809

F.2d 1419 (9th Cir.1987) (separation from family can be considered “extreme hardship” justifying

relief under section 244(a).).  In addition, rehabilitation is also simply a factor to be considered

and is not required in order to qualify for a waiver. Matter of Edwards, 20 I. & N. Dec. 191, 196

(BIA 1990) (rehabilitation is simply a factor to be considered and, to the extent prior “language

may be read as creating an absolute prerequisite to a favorable exercise of discretion, we withdraw

from it.”).  Because Mr.  can demonstrate he had a plausible ground for relief

from deportation, this Court should grant his Motion to Dismiss.         

d. The Declaration of Angela Bean is Valid Evidence
Before the Court, and Should not Be Struck

In its weighing of the positive and negative equities, both the applicable caselaw and the

Rules of Evidence permit this Court to consider expert opinion in determining whether or not Mr.

 had a plausible ground for relief from deportation.  See FRE 702; see also Bean

Declaration at ¶ 7 (citing Leon Paz, 143 Fed. Appx. 4 at 2)(immigration attorney’s expert opinion

stated as sole basis supporting reversal of district court’s denial of 212(c) relief); see also Arrieta,

224 F.3d at 1083 (stating that showing of prejudice is made upon the presentation of testimony

from an immigration expert witness that a defendant showed a “reasonably possibility” that a

petitioner would have been granted a waiver had one been sought).  In this vein, the protestations
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stated in the Stolley declaration that Ms. Bean’s declaration is “speculative” is contrary to

established Ninth Circuit caselaw on the proper methods by which a defendant should raise a

collateral attack.  In short, expert declarations have been considered by many Ninth Circuit panels,

and this Court should consider Ms. Bean’s expert opinion regarding Mr. case

as strong evidence that he meets the “plausibility” standard.   

Declarations such as Ms. Bean’s are also valid forms of evidence for this Court to consider

regarding the dearth of appellate caselaw that affirms the granting of 212(c) relief, as explained by

Ms. Bean.  See Second Declaration of Angela Bean, attached hereto as Exhibit A, at ¶ 4-5.  The

fact that the majority of the caselaw affirms the denial of relief is unsurprising, as the standard is

abuse of discretion.  Id. at ¶4.  Most of the cases cited by the government bear little on the

decisions at hand; whether or not it is “plausible” that an immigration judge’s initial review of

Mr.  212(c) case would have resulted favorably.  The most valid evidence on

this front is a study of the types of cases for which immigration judges granted 212(c) relief on

initial review, rather than denied such relief.

In this vein, the most noticeable factor in the Stolley declaration is that Mr. Stolley fails to

cite any cases that he himself adjudicated in which similarly situated individuals as Mr. 

 were denied relief back in 1997-1998.  Had Mr. Stolley supported his responsive

declaration with evidence, rather than theory, Mr. Stolley may have added some facts relevant to

this Court’s determination of the applicable issue; Mr.  demonstration of

prejudice in the IJ’s failure to afford him an opportunity for 212(c) relief.  As the Stolley

declaration stands, Mr. Stolley states no facts other than his credentials, and as such, the content
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of his declaration is not evidence.  Mr. Stolley’s declaration should be struck on the same grounds

Mr. Stolley cites for striking Ms. Bean’s.  The difference, however, between the Bean declaration

and the Stolley declaration is that Ms. Bean does provide the Court with real examples of clients

who have received 212(c) relief during the relevant time period that were similarly situated, or

were in a worse position than Mr.   The failure on the part of Mr. Stolley to do

the same should be read by this Court as an admission that Mr. Stolley cannot factually counter

the contents of the Bean Declaration in this vein.  Mr. Stolley’s declaration should be struck for its

very failure to state facts relevant to this Court’s determination.

CONCLUSION

For the foregoing reasons, Mr.  respectfully requests that the indictment

against him be dismissed, because the 1997 order of deportation upon which the government must

rely was fundamentally flawed, and thus cannot serve as a predicate element of the instant illegal

reentry charge.  In the alternative, Mr.  requests an evidentiary hearing to

further develop the various positive equities that existed in his favor at the time of his 1997

deportation hearing and subsequent 1998 BIA appeal, in order to more thoroughly prove the

“prejudice” prong of his collateral attack.

Dated: February 6, 2007 Respectfully submitted,

BARRY J. PORTMAN

Federal Public Defender

/S/

ELIZABETH M. FALK

Assistant Federal Public Defender
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BARRY J. PORTMAN
Federal Public Defender
ELIZABETH M. FALK
Assistant Federal Public Defender
450 Golden Gate Avenue
San Francisco, CA  94102
Telephone:  (415) 436-7700

Counsel for Defendant 

IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, 

Plaintiff,

v.

 

Defendant.
_______________________________

)
)
)
)
)
)
)
)
)
)
)
)
)
)

No. CR-07-  SI

DEFENDANT’S NOTICE OF MOTION,
MOTION, AND MEMORANDUM OF
POINTS AND AUTHORITIES IN SUPPORT
OF MOTION TO DISMISS INDICTMENT 
 
Date: December 20, 2007
Time: 10:00 a.m.
Court: Hon. Susan Illston

TO: UNITED STATES OF AMERICA, PLAINTIFF; AND SCOTT N. SCHOOLS,
UNITED STATES ATTORNEY; AND TAREK HELOU, ASSISTANT UNITED
STATES ATTORNEY:

PLEASE TAKE NOTICE that on December 20, 2006, at 10:00 a.m., before the Honorable

Susan Illston, defendant  (hereinafter “Mr.  will move this Court

to dismiss the indictment on grounds that the one prior deportation order at issue in this case was

entered after constitutionally defective removal proceedings; therefore, it cannot serve as a predicate 

for a prosecution under 8 U.S.C. § 1326 in light of the Fifth Amendment.
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MEMORANDUM OF POINTS AND AUTHORITIES

INTRODUCTION

Mr.  is charged in a one count indictment with violation of 8 U.S.C. § 1326,

illegal reentry after deportation.  The indictment against Mr.  should be dismissed on

the grounds that his deportation in 1998, as a matter of law, cannot constitute the prior lawful

deportation order necessary for the government to establish the deportation element of a violation of

8 U.S.C. § 1326.   At the time of the deportation proceedings, Immigration Judge Michael Leary

(hereinafter, “IJ Leary”) overtly mis-advised Mr.  that he had no possibility of relief

from deportation when the contrary was true.  Through this error, IJ Leary denied Mr. 

due process of law, resulting in the defendant’s unconstitutional deportation.  Mr. 

suffered prejudice from his error because he was in fact eligible for relief from deportation and was

nonetheless ordered removed from the United States.  Under these circumstances, the underlying

deportation order cannot serve as a predicate for a prosecution for illegal reentry.  As the

aforementioned deportation was Mr.  sole deportation or removal from the United

States, this case presents an unusual situation requiring that the indictment be dismissed.  

STATEMENT OF FACTS

A. Mr.  Background

            Mr.  entered the United States in approximately October, 1989, at the age of

19.  See Declaration of  attached to Declaration of Elizabeth Falk Authenticating

Documents (hereinafter, “Falk Auth. Dec”) as Exhibit L at ¶ 2.  From the time he arrived in the

United States, Mr.  worked in the fields, in construction and landscaping, and as a

janitor.  Id. at ¶ 3, 5.  He met his common-law wife, Rosa Sanchez (who is a United States citizen),

while in the United States.  Id. at ¶ 3.  While living together, they had three children who are all

United States citizens; Bessie Sanchez-  now age 15;  Sanchez-  now age 13, and

Jose Andres Sanchez-  age 11.  Id.  Prior to Mr.  incarceration and deportation,
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he was residing with his common law wife and children and worked a night job as a janitor to

support them.  Id.  This information is also verified by a family friend, Sally Dietz, who has known

Mr.  and his family for many years.  See Declaration of Sally Dietz, attached to Falk

Auth. Dec as Exhibit M at ¶ 2-4, 6 (indicating that Ms. Dietz knows the children, recognized the fact

that Mr.  was working hard to support his family, and was working a night job as a

janitor when he was arrested in 1997).

Unfortunately, Mr.  began to run into trouble with the law shortly after his

second son was born.  See Dietz Declaration, Exhibit M, at ¶ 5.  On August 12, 1997, Mr. 

 suffered a conviction under that sent him to state prison for two years; Driving Under the

Influence (“DUI”) pursuant to California Vehicle Code § 23152(b).  For this offense, Mr. 

 was sentenced to two years in prison.  See Judgment and Commitment Order, attached to

Falk Auth. Dec. at Exhibit A.  The two year sentence was an enhancement based on Mr. 

 prior convictions; one June 2, 1993 conviction for Reckless Driving under Cal. Vehicle

Code § 23103, as well as a previous DUI on May 28, 1993.  See CLETS printout of Mr. 

 prior convictions, attached to Falk Auth. Dec. as Exhibit B (documenting priors).  The

two-year sentencing enhancement was applied pursuant to Cal. Veh. Code § 23566 (formerly Cal.

Veh. Code § 23175).

B. Mr.  Removal From the United States

On December 22, 1997, the then Immigration and Naturalization Service (“INS”)(now

“ICE”) issued a Warrant for Arrest of Alien for Mr.   See Warrant and Final

Administrative Removal Order, attached to Falk Auth. Dec. as Exhibit C.  On that same day, INS

issued a final administrative removal order against Mr.  requiring his removal from the

United States.  Id.  The Final Removal Order, which issued under Section 238(b) of the Immigration

and Nationality Act, provided for Mr.  immediate removal on the grounds that he

had been convicted of an aggravated felony.  Id.  Under this section of the Act, undocumented aliens
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with aggravated felony convictions may permissibly be deported without a hearing before an

Immigration Judge.  

Once again, on March 4, 1998, the INS issued a Notice of Intent to Issue a Final

Administrative Removal Order for Mr.   See Notice, attached to the Falk Auth. Dec.

at Exhibit D.  This order specifically charged Mr.  with being an aggravated felon on

the basis of his August 12, 1997 DUI with Priors conviction.  Id.  This Notice was incorrect as a

matter of law, as Cal. Veh. Code Section 23152(b) is not an aggravated felony, even if an individual

has suffered a DUI after prior convictions.  See United States v. Portillo-Mendoza, 273 F.3d 1224,

1226 (9th Cir. 2001)(DUI conviction with priors in violation of Cal. Veh. Code §§ 23152 and 23550

is not an aggravated felony).  Despite this fact, on June 8, 1998, the INS issued a further Notice of

Intent to Issue Final Administrative Removal Order against Mr.  once again wrongly

stating that his August 12, 1997 conviction was an aggravated felony.  See Notice, attached to Falk

Auth. Dec. as Exhibit E.

Mr.  was placed in immigration proceedings near the end of his custodial term

on the DUI charge.  The record is clear that the INS had full knowledge of Mr. 

impending release date of October 16, 1998, and placed him in proceedings approximately three

weeks prior to that day.  See Record of Deportable Alien (signed September 17, 1998), attached to

the Falk Auth. Dec. at Exhibit F (stating that Mr.  release date was October 16,

1998).  He was issued a Notice to Appear dated September 18, 1998 for immigration proceedings set

to occur on September 24, 1998.  Mr.  signed the form indicating that he wanted a

hearing.  See Notice to Appear and Acknowledgment (signed September 21, 1998), attached to the

Falk Auth. Dec. at Exhibit G.  The Notice to Appear did not indicate that Mr.  was an

aggravated felon.  Id.  

On September 24, 1998, Mr.  was placed in removal proceedings before IJ

Leary with eighteen other men.  See Transcription of Immigration Hearing, attached to the
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Declaration of Elizabeth M. Falk attaching Transcription of Audio Recording and Audio File (filed

11/30/2007) at Exhibit A.  In a global statement to all respondents during the hearing, IJ Leary

assured the respondents that he would  conduct an inquiry with each respondent to advise them of

any possible relief from deportation available.  Id.  at 5:47.  Despite this assurance, IJ Leary also

stated to all the respondents, as a group, “none of you will be eligible for voluntary departure, so

that’s not going to be at issue at any of these hearing.”  Id. at 9:14. 

In connection with Mr.  individual hearing, the IJ reviewed Mr. 

 background with him, and determined that he had a family in the United States that

included three U.S. citizen children.  Id. at 1:05:06.  The IJ found Mr.  removable as

an undocumented alien.  Id.  Although he did not specifically accuse Mr.  of being an

aggravated felon, the IJ asked Mr.  what he was incarcerated for.  Mr. 

erroneously responded “possession of drugs” and “driving drunk”.  The IJ then erroneously

responded “Sir in your case there is no relief.  Because of the drugs.  There’s no claim to citizenship.

I’m going to have to order your removal from the United States to Mexico.”  Id.  

During the hearing, the INS attorney took notes related to Mr.  case.  See

Falk Auth. Dec. at Exhibit H.  These notes are dated September 24, 1998, and list Mr. 

 name and A-file number.  Id.  On the notes, the INS official indicates that Mr. 

 has “3 USC child” and “agg fel. DUI 2 years.”  Id.  That same day, Mr.  was

ordered removed from the United States and further ordered excluded for five years.  See Order of

Immigration Judge, Falk Auth. Dec. at Exhibit I.   He was physically deported on October 16, 1998,

twenty-two days after he had his deportation hearing.  Id. at Exhibit K.

There is no indication in Mr.  file that at any time, he waived his right to

apply for prehearing voluntary departure.  To the contrary, Mr.  INS Deportation

Case Checklist indicates that no one ever discussed voluntary departure with Mr.  

See Falk Auth. Dec. at Exhibit J (deportation checklist indicates no Voluntary Departure Notice was
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ever provided to Mr.   Furthermore, Mr.  attests that no INS official or

Immigration Judge every discussed the concept of prehearing voluntary departure with him, or

explained that he was eligible for any relief from deportation.  See  Dec., attached to

Falk Auth. Dec. as Exhibit L, at ¶¶ 7-8.

C.  Legal Flaws in the Removal Proceedings

In fact, at the time of the proceeding before IJ Leary on September 24, 1998, Mr. 

 was eligible for prehearing voluntary departure under 8 U.S.C. 1229c(a)(1) for a period of

120 days.  See Declaration of Angela M. Bean, Esq.(“Bean Dec.,”), attached to Falk Auth. Dec. as

Exhibit N. at ¶4.  At the time of his hearing, Mr.  met all the requirements for

prehearing voluntary departure.  First, in contrast to the findings of the INS, Mr.  had

never been convicted of an aggravated felony at the time of his deportation.  Second, he had never

been previously granted voluntary departure.  Third, Mr.  could have financed his way

out of the United States.  Although he came from a poor family with a number of children, a family

friend, Sally Dietz, would have assisted Mr.  with transportation costs and/or the cost

of bail.  See Dietz Dec., attached to the Falk Auth. Dec as Exhibit M, at §7.  According to expert

immigration law witness Angela Bean, Mr.  was a candidate for voluntary departure,

and he should have been so advised by the IJ or another immigration official.  See Bean Dec. at §6-8;

see also 8 U.S.C. §1229c (aliens not eligible for voluntary departure).  The IJ was thus incorrect

when he categorically excluded the possibility of relief from deportation for Mr. 

ARGUMENT

I. MR.  WAS DENIED DUE PROCESS AT HIS DEPORTATION
HEARING BECAUSE THE IJ FAILED TO ADVISE HIM OF HIS ELIGIBILITY
FOR DISCRETIONARY RELIEF, BY WHICH HE WAS SUBSTANTIALLY
PREJUDICED, RESULTING IN A CONSTITUTIONALLY FLAWED
DEPORTATION ORDER

A prior deportation order cannot serve as a predicate for a subsequent prosecution under 8

U.S.C. § 1326 when the deportation proceedings giving rise to the order were fundamentally flawed. 
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See United States v. Mendoza-  481 U.S. 828, 837 (1987).  If a defendant succeeds in a

collateral attack on the predicate deportation order, the indictment against him must be dismissed. 

See United States v. Andrade-Partida, 110 F.Supp.2d 1260, 1272 (N.D. Cal. 2000). To prevail in a

collateral attack on a prior deportation on grounds that the deportation proceedings were

fundamentally flawed, the defendant must show that (1) he exhausted administrative remedies that

were available to him; (2) the deportation proceedings at which the order was issued denied the

opportunity for judicial review; (3) the entry of the order was fundamentally unfair.  See United

States v. Pallares-Galan, 359 F.3d 1088, 1095 (9th Cir. 2004)(citing 8 U.S.C. § 1326(d)).  “An

underlying removal order is ‘fundamentally unfair’ if (1) an alien’s ‘due process rights were violated

by defects in the underlying deportation proceeding’ and (2) ‘he suffered prejudice as a result of the

defects.’”  Id. (citing United States v. Garcia-Martinez, 228 F.3d 956, 960 (9th Cir. 2000)).  Here,

Mr.  collateral challenge to his 1998 deportation order meets each of these three

prongs. 

A. The Entry of the Deportation Order Against Mr.  was
Fundamentally Unfair (8 U.S.C. § 1326(d)(1))

1. Due Process

During a deportation hearing, the requirement that the IJ inform an alien of any apparent

eligibility for relief from deportation and give the alien the opportunity to pursue that form of relief is

“mandatory.”  See United States v. Arrieta, 224 F.3d 1076, 1079 (9th Cir. 2000) (quoting United

States v. Arce-Hernandez, 163 F.3d 559, 565 (9th Cir. 1998)). When an alien asks for relief, an

erroneous determination by an IJ that the alien is statutorily ineligible for relief from deportation also

constitutes a denial of due process.1  Failure of the IJ to inform the defendant of his eligibility for a

waiver of deportation in the underlying proceedings establishes a violation of due process  in a
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collateral appeal in a case brought under Title 8 Section 1326.  See Arrieta, 224 F.3d at 1079.  The

failure of the IJ to advise an alien of his eligibility for a waiver of deportation violates the alien’s due

process rights and “amount[s] to a complete deprivation of judicial review of the determination.” 

Mendoza-  at 840.  “Even if the alien’s eligibility is not clearly disclosed in the record, the IJ

has a duty to discuss discretionary relief with the alien so long as the record as a whole raises a

reasonable possibility of eligibility of such relief.”  Andrade-Partida, 110 F.Supp.2d at 1268.

It is clear in this case that Mr.  due process rights were violated through the

deportation process.  Based on the documents in the record, Mr.  was eligible for

prehearing voluntary departure, pursuant to 8 U.S.C. § 1229(c)(1) on or before September 24, 1998;

had he been granted that relief, he would not have been deported.  See Bean Dec., Falk Auth. Dec.

Exhibit N at ¶ 8.  Both before and during his deportation hearing, immigration officials and IJ Leary

failed to advise Mr.  that he was eligible for voluntary departure for a period of 120

days, which was relief from deportation.  Given the fact that the deportation hearing was less than a

month from Mr.  release date, he could have met the requirement that he depart the

United States within 120 days of the hearing.   The IJ further violated Mr.  rights

when he erroneously advised Mr. that “because of the drugs, there is no relief”, which

was untrue and impossible, given the fact that Mr.  did not have any drug related

convictions.  It appears that by not actually reading the record of Mr.  convictions,

the IJ erroneously believed that Mr.  had been convicted of an aggravated felony,

when in fact he had not.  Finally, not only did the IJ fail to advise of eligibility for relief; he overtly

mis-advised Mr.  that he was not eligible for prehearing voluntary departure, when he,

in fact, was eligible.  This mis-advice violated Mr.  due process rights.

2. Prejudice

To satisfy a showing of prejudice, an “alien does not have to show that he actually

 would have been granted relief.  Instead, he must only show that he had a ‘plausible’ ground for
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relief from deportation.”  See Ubaldo-Figueroa, 364 F.2d at1050 (quoting Arrieta, 224 F.3d at

1079.)  An alien can show prejudice by showing one plausible legal challenge to his removal order

that he could have pursued had he known that he had the right to appeal.  Id.  Although the Ninth

Circuit has not defined the term “plausible”, “this standard would seem to encompass borderline

cases, perhaps even where the equities are in equipoise.  Stated differently, it seems fair to interpret

this standard as granting defendants in illegal entry cases the benefit of the doubt, even if they have a

borderline claim of prejudice, as long as they establish that their deportation proceeding was

procedurally deficient.”  Wible, Brent S., The Strange Afterlife of Section 212(c) Relief: Collateral

Attacks on Deportation Orders in Prosecutions for Illegal Reentry After St. Cyr, 19 GEO. IMMIGR.

L.J. 455, 475 (Summer 2005).   Under applicable law, Mr.  need not show that absent

the IJ’s error, he actually would have been granted relief, or even that there was a reasonable

probability that he would have been granted relief.  See United States v. Muro-Inclan, 249 F.3d 1180,

1184 (9th Cir. 2001).  A showing of plausible or possible granting of relief is sufficient.  

Here, Mr.  circumstances in 1998 demonstrate that it was more than plausible

that he would have obtained voluntary departure as of September 24, 1998 had he known about that

form of relief and applied for it.  See Bean Dec. at § 8.  Mr.  had the financial

resources to finance his trip out of the United States, was not an aggravated felon and had not

previously availed himself of voluntary departure.  See Dietz Dec. at ¶ 7-8; see also Bean Dec., Ex. J

at ¶ 4.  His sentence was set to toll on October 16, 1998, which was within the 120 day mandatory

departure period.  Moreover, Mr.  declaration that he would have sought voluntary

departure had he known about it is credible.  See  Dec., Exhibit L, at ¶7.  In Mr.

 case, voluntary departure would have been especially valuable since he could have

returned to the United States to marry his common-law wife and continue to father three U.S. citizen

children.  A grant of voluntary departure would have preserved Mr.  ability to return

to the United States legally.  See Bean Dec. at  ¶6-8.  Mr.  thus suffered substantial prejudice
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since he met the requirements of voluntary departure and it is plausible that he would he have

applied for and received voluntary departure had he been properly advised that he was eligible for it.

B. As Mr.  Was Mis-Advised by the IJ, His Waiver of Appeal was
Not Knowing and Intelligent and he Was Denied the Opportunity for Judicial
Review (8 U.S.C. § 1326(d)(1) and (d)(2))

1. Because Mr.  Waiver of Appeal was Not Knowing and
Intelligent, he is Deemed to Have Exhausted his Administrative Remedies

Although 8 U.S.C. § 1326(d)(1) requires that an alien exhaust all administrative

remedies before a collateral attack will succeed, the exhaustion requirement “cannot bar collateral

review of a deportation proceeding when the waiver of right to an administrative appeal did not

comport with due process.”  Ubaldo-Figueroa, 364 F.3d at 1048 (citing United States v. Muro-

Inclan, 249 F.3d 1180, 1183-84 (9th Cir. 2001)). The Due Process Clause requires that an alien’s

waiver of his right to appeal a deportation order be “considered and intelligent.”  See id at 1049; see

also Mendoza-  481 U.S. at 839.   An alien who is not advised of his rights cannot make a

“considered and intelligent” waiver, and is thus not subject to the exhaustion of administrative

remedies requirement of 8 U.S.C. § 1326(d).  See Ubaldo-Figueroa, 364 F.3d at 1049-1050;

Pallares, 359 F.3d at 1096 (“Where ‘the record contains an inference that the petitioner is eligible for

relief from deportation,’ but the IJ fails to ‘advise an alien of this possibility and give him an

opportunity to develop the issue,’ we do not consider an alien’s waiver of his right to appeal his

deportation order to be ‘considered and intelligent.’”)(citing Muro-Inclan, 249 F.3d at

1182)(remaining citations omitted.)  As such, under Ninth Circuit precedent, the undisputed failure

of IJ Leary or any immigration official to correctly advise Mr. about prehearing

voluntary departure or provide him an opportunity to apply excuses Mr.  from the

administrative remedies exhaustion requirement of his collateral attack under 8 U.S.C. § 1326(d)(1).

2. Mr.  was Also Deprived of An Opportunity for Judicial Review

An immigration judge is obligated to advise an alien regarding apparent avenues for relief

from deportation.  See, e.g., Duran v. INS, 756 F.2d 1338, 1341-42 (9th Cir.1985) (citing 8 C.F.R. §
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242.17(a) (1984)).  When the IJ fails to so advise, the Ninth Circuit has held that aliens are deprived

a meaningful opportunity for judicial review.   See, e.g, Pallares-Galan, 359 F.3d at 1098 (“For the

same reasons [as those stated to find that Pallares’ waiver of appeal was procedurally defective] we

hold that Pallares was deprived of a meaningful opportunity for judicial review”); see also Ubaldo-

Figueroa, 364 F.3d at 1050; (holding same); see also Andrade-Partida, 110 F. Supp at 1271 (finding

that the IJ’s failure to advise of section 212(c) relief deprived the alien of judicial review).  Mr.

 thus meets the second prong of a collateral attack on his deportation proceeding.

C. Summary

Because the IJ (1) failed to advise Mr. of his eligibility for prehearing

voluntary departure, (2) affirmatively misadvised Mr.  that he was not eligible for

voluntarily departure, and (3) misadvised Mr.  that “because of the drugs” he was

ineligible for any relief from deportation, Mr.  due process rights were violated. 

Given that Mr. was eligible for prehearing voluntary departure and has demonstrated

the financial ability, family support, and family ties that rendered him a plausible candidate for

voluntary departure, he has demonstrated that he was prejudiced by IJ Leary’s erroneous advice. 

Accordingly, Mr.  deportation proceedings were fundamentally flawed.  Under Ninth

Circuit precedent, the aforementioned circumstances excuse Mr. from the

administrative exhaustion requirement.  Under the same reasoning, Mr.  was denied

the opportunity for judicial review.  Mr. thus successfully meets all three prongs of a

collateral attack on the October 16, 1998 deportation that is a necessary element for his conviction

under 8 U.S.C. § 1326.  Given that the October 16, 1998 deportation is the only deportation Mr.

 has suffered, the United States cannot meet its burden of proof on an essential

element of the charge under 8 U.S.C. § 1326.   Accordingly, the indictment must be dismissed.

 

CONCLUSION
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For the aforementioned reasons, Mr.  respectfully requests this Court to

dismiss the indictment in the instant case.

Dated: November 30, 2007

Respectfully submitted,
BARRY J. PORTMAN
Federal Public Defender

/S/

ELIZABETH M. FALK
Assistant Federal Public Defender
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BARRY J. PORTMAN
Federal Public Defender
ELIZABETH M. FALK
Assistant Federal Public Defender
450 Golden Gate Avenue
San Francisco, CA  94102
Telephone:  (415) 436-7700

Counsel for Defendant 

IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, 

Plaintiff,

v.

  

Defendant.
_______________________________

)
)
)
)
)
)
)
)
)
)
)
)
)
)

No. CR-07-  SI

DEFENDANT’S REPLY IN SUPPORT OF
MOTION TO DISMISS INDICTMENT 
 
Date: December 20, 2007
Time: 10:00 a.m.
Court: Hon. Susan Illston

INTRODUCTION

The government raises four issues in response to Defendant’s motion, each of which are

either 1) erroneous conclusions of law, 2) in contradiction with Ninth Circuit unpublished caselaw,

or 3) an incorrect application of the facts of this case to firmly established law in the Ninth Circuit. 

Nothing raised by the government affects the ultimate conclusion that Mr. 

deportation violated due process and thus, cannot be used as a predicate element to convict him

under 8 U.S.C. § 1326.  For the reasons stated below, this Court should dismiss the indictment.
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I. THE AGGRAVATED FELONY ISSUE IS A RED HERRING

A. Mr.  Was Not Deported as an Aggravated Felon

Mr.  was not deported as an aggravated felon.   See Opening Motion,

Declaration of Elizabeth M. Falk Authenticating Documents, Exhibit G at AL 36; see also Exhibit I

at AL 19.  The government’s response flatly ignores this critical fact.  Although the Immigration

Service initially erroneously charged Mr. with deportability based on its earlier belief

that he had been conviction of an aggravated felony, it is clear that, at some point, the Service

changed its position.  See Exhibit G at AL 36 (stating that as of September 24, 1998, the grounds for

Mr.  deportation was being an undocumented alien, not that he had been convicted

as an aggravated felon); see also Exhibit I at AL 19 (indicating that Mr.  was not

checked off as “permanently excludable” due to any aggravated felony conviction, but instead was

only excluded from the United States for a period of five years). These documents are conclusive

evidence that at the time Mr.  was deported, he was not considered, treated as, or

deported for being an aggravated felon.  

Clearly, the law at the time, as understood by the Immigration Service and the Immigration

Judge on September 24, 1998, was that Mr.  was not an aggravated felon.  Had he

been ultimately determined to be one, then the Service would have been required to check the last

box on Exhibit I, AL 19 (the box warning an alien that he can never return to the United States

because he has been convicted of an aggravated felony).  Conviction of an aggravated felony is

permanent, mandatory exclusion from the United States; INS agents would have had an obligation to

check the last box on Exhibit I, AL 19 if the Service had determined that Mr.  was an

aggravated felon.  This document is the only warning presented to the alien about his continued

status for eligibility for admission to the United States; it is used to inform aliens who are

permanently excluded that they cannot come back to the United States.  Here, the “aggravated

felony” box is not checked.   As such, the Immigration Service was correct that Mr. 
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was not an aggravated felon at the time he was deported. 

B. In 1998, the California DUI Statutes Had Not Been Formally Interpreted by the
BIA as Constituting Aggravated Felonies

           The INS’s ultimate position in September, 1998 regarding Mr.  conviction as

not constituting an aggravated felony was later affirmed by the Ninth Circuit.  However, the

documented confusion exhibited in Mr.  Notices to Appear over the course of nine months

on this issue makes sense, as the law of aggravated felonies and California DUIs was unsettled at the

time.  Contrary to the government’s position, California vehicle code statutes regarding DUIs had not

been conclusively determined to be aggravated felonies at the time Mr.  was deported. 

Undersigned counsel could not find one BIA decision that interpreted the California DUI statute as

an aggravated felony.  The case cited by the government, In re Magallanes-Garcia, 22 I & N Dec.

1,5 (B.I.A. 1998) is inapplicable, because this case deals with the Arizona drunk driving statute – not

the California statute, which was found to punish negligent conduct and thus, is outside the

aggravated felony definition.  See United States v. Trinidad Aquino, 259 F.3d 1140, 1146-1147 (9th

Cir. 2001); see also United States v. Portillo-Mendoza, 273 F.3d 1224, 1228 (9th Cir. 2001)(“A

conviction for DUI, whether with priors or not, contains no intent requirement in California law; a

violation may occur through negligence.”)  Statutes are interpreted by the BIA on a case-by-case

basis, as such, the BIA’s 1998 interpretation of the Arizona statute, which appears to contain a

reckless intent element and not a negligent intent element, is of no relevance here. 

 Moreover, it is important to note that in Portillo-Mendoza, the Ninth Circuit does not cite a

single BIA decision holding that the California DUI statute constitutes an aggravated felony.  This

decision, which held that the statute at issue in this case – Cal. Veh. Code § 23152(b)) was not an

aggravated felony, was in response to district court’s mistaken application of the 16 level aggravated

felony enhancement at a sentencing under 8 U.S.C. § 1326.   Id. at 1227-1228.  If the government is

correct that in Portillo-Mendoza the Ninth Circuit was “changing” or overturning a BIA
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determination that Cal. Veh. Code § 23152 was an aggravated felony, it logically follows that the

Ninth Circuit would have cited the BIA decision.  By the pure language of the decision, the Ninth

Circuit did not find that it was overturning any established BIA precedent.  The absence of any such

citations suggests that there was no settled BIA or Immigration court law regarding California DUIs

as constituting or not constituting aggravated felonies.  Similarly, Trinidad Aquino does not cite any

BIA interpretations of the California DUI statute that the Court was allegedly “overturning.”  As such,

the logical conclusion is that the Ninth Circuit’s decisions on these cases were not a “change” on the

law, or an “overturning” of the BIA’s formal interpretation of the law.  The government’s contention

that the Ninth Circuit in Portillo-Mendoza and Trinidad Aquino somehow “changed” the law is thus

inaccurate.  Gov. Oppn. at 6:5.  Given the fact that Mr.  was not deported by the IJ as

an aggravated felon and was not found by the IJ to be an aggravated felon, the burden must be on the

government to prove that under settled caselaw in 1998, Mr.  was legally ineligible for

voluntary departure.   As the government has failed to do so, the order and findings of the IJ deporting

Mr.  as an undocumented alien, rather than an aggravated felon controls.

C. On a Collateral Attack, this Court Can Retroactively Apply United States v.
Portillo-Mendoza’s Rule that Mr.  was Not an Aggravated Felon in
1998

The government is further incorrect that this Court cannot retroactively apply the rule of law

established in Portillo-Mendoza that Mr.  was not an aggravated felon on a collateral

attack.  The Ninth Circuit has repeatedly applied new interpretations of law to aliens mounting

collateral attacks to their deportations to fight convictions under 8 U.S.C. § 1326.  See United States

v. Ubaldo Figueroa 364 F.3d 1042, 1045-1047 (9th Cir. 2004); United States v. Leon Paz, 340 F.3d

1003, 1004-1006 (9th Cir. 2003).  Although these cases address lawful permanent residents and an

alternate form of relief than voluntary departure (namely, the old INA section 212(c) relief), the

principles of these cases apply to Mr.  case.  Further explanation is thus warranted.
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The passage of several laws (AEDPA and IIRIRA) in 1996 and 1997 drastically limited the

relief available to lawful permanent resident and unlawful aliens convicted of aggravated felonies. 

Most notably, a form of relief for aggravated felon lawful permanent residents under INA 212(c) was

eliminated.  See INS v. St. Cyr, 533 U.S. 289, 298 (2001).  After the passage of AEDPA and IIRIRA,

immigration judges were confused about whether or not Congress’ decision eliminating 212(c) was

retroactive, or whether it was still available to aliens whose convictions occurred pre-AEDPA, but

their deportation proceedings were taking place post-AEDPA.  The BIA settled this controversy in In

re Soriano, 21 I. & N. Dec. 516 (BIA 1996)(en banc) by holding that the broad elimination of 212(c)

relief was retroactive.  Because the BIA’s decision was binding on all immigration judges post-

Soriano, the judges accordingly lawfully denied 212(c) relief to any lawful resident who petitioned

post-AEDPA between 1996 and 2001.  See 8 U.S.C. § 1003.1(g).

In St. Cyr, the Supreme Court essentially overturned the Soriano decision by interpreting

AEDPA and IIRIRA as not applying retroactively to lawful permanent residents convicted of

aggravated felonies pre-AEDPA.  See United States v. Ortega-Ascanio, 376 F.3d 879, 881-882 (9th

Cir. 2004)(interpreting the St. Cyr decision).  After St. Cyr, aliens facing deportation hearings today

who have been convicted of aggravated felonies pre-AEDPA can still apply for section 212(c) relief. 

St. Cyr. confirmed that hundreds of lawful permanent residents had been improperly deported in the

Ninth Circuit under the rule of Soriano between 1996 and 2001, as St. Cyr held that the BIA had

improperly interpreted AEDPA and IIRIRA as applying retroactively.

   Although those aliens who were improperly deported between 1996 and 2001 have not been

permitted to re-open their deportation proceedings, they have been permitted to mount collateral

attack challenges to their deportation proceedings when charged with 8 U.S.C. § 1326.  See Ubaldo-

Figueroa, 362 F.3d at 1045-1047; Leon Paz, 340 F.3d at 1004-1006.  In these cases, the Ninth Circuit

has applied the interpretation of AEDPA announced in St. Cyr  in 2001 to find that the defendants at

issue were unlawfully denied their opportunity to apply for section 212(c) post-AEDPA as early as
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1The Ninth Circuit and district courts following Ninth Circuit precedent have repeatedly
granted collateral attacks mounted by aliens in 8 U.S.C. § 1326 cases, despite the inapposite
Alvarenga-Villalobos v. Ashcroft decision, 271 F.3d 1169 (9th Cir. 2001), which directly conflicts
with St. Cyr and does not cite St. Cyr.  See, e.g., United States v. Hernandez, 2007 U.S.Dist
LEXIS 16251 at 24-25 (N.D. CA February 28, 2007)(Alsup, J.)(flatly rejecting the government’s
reliance on Alvarenga-Villalobos when granting defendant’s collateral attack at St. Cyr grounds)(also
available on the Northern District Docket, Case No 06-645 WHA, Docket Entry 40.)  The
government’s arguments regarding non-retroactivity on these grounds should be similarly
disregarded by this Court.
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1996.  Id.  The Ninth Circuit has so held, despite the fact that at the time of the actual deportations at

issue, the Immigration Judges in Ubaldo-Figueroa and Leon Paz were properly following the BIA’s

precedent set in Soriano by informing the aliens that they had no right to relief at all.  Id. 1  The Ninth

Circuit in these cases accordingly applied the holding of St. Cyr retroactively to allow defendants to

mount collateral attacks to their deportations, regardless of the fact that elimination of 212(c) relief

was an established BIA decision and, at the time, was valid law.

 The principles of Ubaldo Figueroa and Leon Paz must also apply to Mr.  in the

instant case.  The basic premise of these cases is that a deportation cannot be used as a predicate

element of a criminal offense if the deportation did not comport with due process, and Immigration

judges failing to explain, or misinforming aliens of their right to 212(c) relief post-AEDPA is a due

process violation, regardless of the fact that the IJ at issue could not have foreshadowed the Supreme

Court’s decision in St. Cyr overturning Soriano.  Here, an analogous situation applies.  Assuming

arguendo that 1) the government is correct (which it is not) that in1998, the BIA had officially

interpreted California Vehicle Code Section 21252(b) as constituting an aggravated felony, and

assuming arguendo 2) that the government is correct (which it is not, as the paper record clearly

demonstrates) that Mr.  was deported as an aggravated felon, that decision was

erroneous as a matter of law.  See Portillo-Mendoza, 273 F.3d at 1228.  Mr.  was thus

not lawfully deportable as an aggravated felon, and was eligible in 1998 for pre-hearing voluntary

departure.  Just as the Ninth Circuit has retroactively applied St. Cyr to the cases of aliens who were

misinformed by Immigration Judges about the possibility of 212(c) relief, this Court must
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retroactively apply the interpretation of the Ninth Circuit in Portillo-Mendoza to find that Mr. 

 was not an aggravated felon at the time of his deportation, and was thus unlawfully and

incorrectly misinformed by the IJ that he was ineligible for voluntary departure.

B. UNDER NINTH CIRCUIT PRECEDENT, THE IJ WAS REQUIRED TO
INFORM MR.  ABOUT PRE-HEARING VOLUNTARY
DEPARTURE, BECAUSE HE WAS ELIGIBLE FOR SUCH RELIEF

The government is utterly incorrect that Mr.  cannot mount a collateral attack

on his deportation as a matter of law because “the IJ was not obligated to tell the defendant whether

he had the right to voluntary-departure.”  Gov. Oppn. at 6: 20-21.  This argument flies in the face of

Ninth Circuit unpublished caselaw.  See, e.g, United States v. Basulto-Pulido, 219 Fed. Appx. 717,

719 (9th Cir. 2007)(district court erred in denying motion to dismiss indictment, because IJ failed to

advise defendant about right to voluntary departure; reversing district court’s denial of motion)

(attached herein as Exhibit A, pursuant to Federal Rule of Appellate Procedure 32.1); United States v.

Nungaray Rubalcaba, 228 Fed. Appx. 436, 438 (9th Cir. 2007)(district court erred in denying motion

to dismiss indictment, because IJ failed to advise defendant about his eligibility for voluntary

departure; reversing district court’s denial of motion)(attached as Exhibit B); United States v. Alonza-

Mendoza, 239 Fed. Appx. 330 (9th Cir. 2007)(holding that defendant’s due process rights were

violated when the IJ did not individually inform him of his right to fast-track voluntary departure

under 8 U.S.C. § 1229c(a) and his right to appeal)(attached hereto as Exhibit C).

The government’s argument that Mr.  was not entitled to be advised of his right

to relief from deportation as a matter of law should accordingly be disregarded by this Court, as

abundant Ninth Circuit precedent exists to the contrary.  See also United States v. Gonzalez-Valerio,

342 F.3d 1051, 1052 (9th Cir. 2003)(“The duty of the IJ to inform an alien of eligibility for relief is

mandatory, and the failure to do so constitutes a violation of the alien’s due process rights.”)

\\
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C. MR.  MEETS ALL THE REQUIREMENTS OF A
COLLATERAL ATTACK

1. The Exhaustion and Deprivation Requirements, 8 U.S.C. § 1326 (d)1-2

The government oddly challenges Mr.  waiver of appeal as valid,

despite the well-established legal principle in the Ninth Circuit that waivers of appeal of an IJ’s order

must be “considered and intelligent.”  Gov. Oppn. at 9:9-17; Ubaldo-Figueroa, 364 F.3d at 1048. 

The government’s challenge in this vein fail, because Mr.  waiver was not

“considered and intelligent.”  As previously stated, the record indicates that Mr.  was

not deported as a result of any aggravated felonies, but because he was an undocumented alien.  The

IJ never once informed Mr.  that he was an aggravated felon. Moreover, it is clear that

at the time of his deportation, Mr. was not convicted of an aggravated felony as

interpreted by the Ninth Circuit.  Thus, the IJ had an obligation to inform Mr.  about

his right to voluntary departure.  At the very least, the IJ had an obligation to accurately review the

record and not overtly misinform Mr.  that 1) he was ineligible for voluntary departure,

and 2) that “there is no relief because of the drugs” when Mr.  had never been

convicted of possessing drugs!  See Transcript of Hearing, Falk Declaration at Exhibit A (end of

hearing).

Here, as in Basulto-Pulido, “it is [thus] uncontested that [  was statutorily

eligible for pre-hearing voluntary departure when he appeared before the IJ, [but] []he did not explain

what pre-hearing voluntary departure was, nor did []he provide him with the opportunity to apply for

it.  Consequently, [  waiver of his appeal was not considered and intelligent, and was

therefore invalid.  The exhaustion and deprivation requirements of § 1326(d) are therefore satisfied” 

Basulto-Pulido, 219 Fed. Appx. at 719; see also Ningaray-Rubalcaba, 229 Fed. Appx. at 438 (the

exhaustion and deprivation requirements of § 1326(d)(1) and (d)(2) are satisfied on a collateral attack

once it becomes apparent from the record that the alien/defendant was not advised of possible

eligibility for relief from deportation).  Mr.  accordingly meets the first two prongs of a



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

REPLY: M OT . TO DISM. INDICT. 

No CR-07-  SI 8

valid collateral attack.

2. Prejudice

Under the caselaw cited above, Mr.  similarly meets the “prejudice prong” of a

successful collateral attack under 8 U.S.C. § 1326(d)(3).  To meet the requirement of 8 U.S.C. §

1326(d)(3) that “the entry of the order was fundamentally unfair”, Mr.  must satisfy this

Court that he was prejudiced by the IJ’s erroneous advice.  See Basulto-Pulido, 219 Fed. Appx. at 718

(citing United States v. Ortiz-  385 F.3d 1202, 1203-1204 (9th Cir. 2004)).  To prove prejudice,

an “alien does not have to show that he actually would have been granted relief.  Instead, he must only

show that he had a ‘plausible’ ground for relief from deportation.”  See Ubaldo-Figueroa, 364 F.2d at

1050 (quoting Arrieta, 224 F.3d at 1079.)  An alien can show prejudice by showing one plausible

legal challenge to his removal order that he could have pursued had he known that he had the right to

appeal.  Id.  

 “Once the defendant makes a prima facie showing of prejudice, the burden shifts to the

government to demonstrate that the procedural violation could not have changed the proceedings’

outcome.”  Nungaray-Rubalcaba, 229 Fed. Appx. at 439 (citing United States v. Gonzalez-Valerio,

342 F.3d 1051, 1054 (9th Cir. 2003)).  As noted by the Nungaray-Rubalcaba court, “Immigration

Judges have ‘broad authority to grant [pre-hearing] voluntary departure” (citing In re Eloy Arguelles-

Campos, 22 I & N Dec. 811, 820 (BIA 1999).  Here, Mr.  circumstances in 1998

demonstrate that it was more than plausible that he would have obtained voluntary departure as of

September 24, 1998 had he known about that form of relief and applied for it.  See Declaration of

Elizabeth M. Falk Authenticating Documents at Exhibit N; (Bean Dec. at § 8).  

Primarily, Mr.  has shown that he had the financial resources to finance his trip

out of the United States in 1998, which is one of the criteria of voluntary departure.   See Declaration

of Elizabeth M. Falk Authenticating Documents at Exhibit M (Dietz Dec. at ¶ 7-8; see also Bean

Dec., Ex. N at ¶ 4.)  Importantly, Mr.  also had a U.S. citizen wife and three children who were
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United States citizen in 1998; facts that were known to the IJ and the Immigration Service at the time

of Mr.  deportation.  See Falk Dec, Exhibit H, AL 187 (INS Service Agent notes of

“3 U.S.C. child”); Falk Dec. Exhibit L,  Dec. at ¶ 3.  The “family” factor was

particularly compelling to the Ninth Circuit in Basulto-Pulido, where the Court found that Mr.

Basulto-Pulido had a plausible claim for pre-hearing voluntary departure due to his “common-law

marriage to a U.S. citizen and his three U.S. citizen children.” 219 Fed. Appx. at 719, n. 1.  If the

“family” factor alone encouraged the Ninth Circuit to reverse the district court’s denial of Basulto-

Pulido’s motion to dismiss, here Mr.  has exceeded the showing – he has also

submitted declarations that he had the financial means to depart the country through the declaration of

Sally Dietz.  He has additionally submitted the declaration of an Immigration law expert who has

determined that his claim for pre-hearing voluntary departure was plausible.  See Bean Dec. at  ¶ 8.

At minimum, Mr.  has made a prima facie showing of prejudice through the

submitted declarations.  The burden then shifts to the government to make a valid argument that the

IJ’s failure to correctly advise Mr. about pre-hearing voluntary departure did not affect

the proceedings.  Nungaray-Rubalcaba, 229 Fed. Appx. at 439.  The government has failed to meet

that burden here.  In opposing the prejudice prong, the government weakly contends, absent support,

that “the defendant’s DUI arrests and sporadic employment history” would have led the IJ to deny an

application for relief, as well as his “drug use”.  Gov. Oppn. at 8:20-21.  This ignores Mr. 

 strong family ties, his own statements that he worked consistently, as well as Ninth Circuit

caselaw on point determining than such arguments on the part of the government are insufficient.  See

Nungaray-Rubalca, 229 Fed. Appx. at 439 (government’s arguments that “no IJ would have allowed

the defendant to depart voluntarily as a discretionary matter” need to be proven, and cannot simply be

alleged.)  

The government’s additional argument that the IJ made a finding against Mr. 

on the voluntary departure issue is unsupported by the record.  Gov. Oppn. at 8:24-26.  When the IJ
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informed Mr. that “there was no relief because of the drugs” it was at a point in the

hearing long after the IJ made the erroneous, blanket statement to all the aliens at the hearing that

“none of you are eligible for voluntary departure”  See Transcript of Hearing, Falk Declaration at

Exhibit A (p. 3)(bolded).  The IJ’s determination regarding voluntary departure was not particularized

as to Mr.  it was stated as a group determination, without any consideration of Mr.

 individualized factors.  Id.

If anything, the IJ’s erroneous comment that “there is no relief for you because of the drugs”

exemplifies the poor nature of this deportation hearing.  In disregard of the evidence before the Court,

the IJ in this matter told Mr.  that there was no relief from deportation due to a

conviction that he had never suffered.  It is clear that the IJ at issue was not paying particularized

attention to individual aliens appearing before the Court at this hearing, nor that the IJ was

particularly familiar with their records and documentation.  This “group” approach to deportation

hearings is the type of corner-cutting that the Supreme Court found problematic in United States v.

Mendoza-  481 U.S. 828 (1987).  This Court should not consider the IJ’s offhanded, incorrect

comment “because of the drugs” as any weighted characterization or decision regarding Mr. 

 candidacy for voluntary departure.

Although the Ninth Circuit has found that criminal history can disqualify an alien from

obtaining voluntary departure, the only example located by undersigned counsel is a defendant alien

who “had been convicted of a gang-related murder and served six years in juvenile detention just prior

to his 1997 deportation hearing.  He had also earlier been arrested for weapons possession, attempted

grand auto theft, grand theft auto, and assault with a deadly weapon.”  Alonza-Mendoza, 239 Fed.

Appx. at 332.  Here, in contrast, Mr.  had only been convicted of DUIs.  Quite simply,

Mr.  criminal history pales in comparison to Alonza-Mendoza’s.   When “taking into

account the low threshold for receiving fast-track voluntary departure”, id.,  Mr.  ties

to a U.S. citizen wife and three U.S. citizen children, access to funds to depart the country and
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possibly make bail, expert declaration support, and lack of violent record more than meets the weak

“plausibility” standard necessary to establish prejudice.  The government has produced no caselaw or

factual evidence to the contrary.  Accordingly, the indictment must be dismissed. 

CONCLUSION

For the aforementioned reasons, Mr.  respectfully requests this Court to dismiss

the indictment in the instant case.

Dated: December 18, 2007

Respectfully submitted,
BARRY J. PORTMAN
Federal Public Defender

/S/

ELIZABETH M. FALK
Assistant Federal Public Defender
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BARRY J. PORTMAN
Federal Public Defender
LARA S. VINNARD
Assistant Federal Public Defender
160 W. Santa Clara St., Suite 575
San Jose, CA 95113
Telephone:  (408) 291-7753

Counsel for Defendant 

IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

v.

Defendant.
______________________________________

)
)
)
)
)
)
)
)
)
)

No. CR 09-  RMW

DEFENDANT’S MOTION TO DISMISS
INFORMATION DUE TO UNLAWFUL
DEPORTATION

Date: 
Time: 9:00 a.m.
Honorable Ronald M. Whyte

NOTICE OF MOTION AND MOTION

TO: UNITED STATES OF AMERICA, PLAINTIFF; AND JOSEPH RUSSONIELLO, UNITED
STATES ATTORNEY; AND STEVEN SEITZ, ASSISTANT UNITED STATES
ATTORNEY.

PLEASE TAKE NOTICE that on September 21, 2009, at 9:00 a.m., in the courtroom of the

Honorable Ronald M. Whyte, defendant  (hereinafter “Mr. 

will move this Court to dismiss the information on grounds that as a matter of law, the government

cannot establish that Mr.  was previously “deported” within the meaning of 8 U.S.C. §

1326 because the deportation proceedings giving rise to the order of deportation were fundamentally

flawed.   Mr.  respectfully requests an evidentiary hearing if the Court is unable to resolve



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

DEF. MOT. TO DISMISS INDICTMENT

No. CR 09-  RMW

2

the issues based upon the parties’ written submissions.

As outlined herein, Mr.  is awaiting certain additional records as well as the tape of

the deportation hearing, and requests the opportunity to supplement or modify the arguments

presented after receiving those materials.  This motion is based on the instant notice of motion,

motion, and memorandum of points and authorities, all other applicable constitutional, statutory, and

case authority, and such evidence and argument as may be presented at the hearing of this motion. 

MEMORANDUM OF POINTS AND AUTHORITIES

STATEMENT OF FACTS

Mr.  is charged with violating 8 U.S.C. § 1326, illegal reentry after deportation from

the United States.  Until his deportation in 2004, Mr.  was a Lawful Permanent Resident of

the United States.   All members of his immediate family reside in the Bay Area, including his

mother, siblings, and children, and the majority are U.S. citizens.  Mr.  attended school in

the San Jose area, and as an adult, worked in a variety of jobs to support his family. 

A. History of Mental Impairment

As a child, Mr.  suffered a serious injury to his head when he was hit by a car, and

his family states that he never been the same.  Since that time, he has been mentally disabled

throughout his life, and his family describes him as having the mental functioning of a child.  Letters

from two of his sisters are attached hereto as Exhibit A, describing his injury and the aftermath.  He

speaks with a slur, he has impaired judgment and insight, and he exhibits difficulty in understanding

and expressing complex concepts.   A copy of his high school transcripts is attached hereto,

reflecting primarily C’s, D’s, and F’s.  See Andrew Hill High School Transcript, Exhibit B.  

According to neurological testing, he is estimated to have an Full Scale IQ of 69, which is in

the impaired range, and he performs in the impaired range on verbal and analytical tests.  These test

results were obtained by a clinical psychologist who examined Mr.  following a referral by

the Juvenile Dependency Court in connection with child welfare proceedings involving Mr.

 children.  The report is separately submitted under seal.  
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An IQ of 69, coupled with other factors, is considered evidence of mental retardation.  See

Atkins v. Virginia, 536 U.S. 304, 309 n.5 (2002) (“It is estimated that between 1 and 3 percent of the

population has an IQ between 70 and 75 or lower, which is typically considered the cutoff IQ score

for the intellectual function prong of the mental retardation definition.”).  The other two factors are

limitations in adaptive skills, and manifestation before age 18.  Id. at 309 n.3 (citing clinical criteria). 

Consistent with these criteria, the evaluator stated that Mr.  “experiences a

generalized retardation in cognitive functioning.”  See Neurological Report at 2.  The evaluator also

noted that Mr.  spoke with slurred and “slightly dysarthric” speech.  Id. at 6. (“Dysarthria”

is defined as difficulty in articulating words.)   The evaluator further observed that Mr. 

lacked insight into his own behavior, including his history of drug use, reacted angrily to his

situation, failed to take responsibility, and had a mixed personality disorder.  Id. at 6, 12.  In sum, the

evaluator stated that Mr.  “exhibits significant deficits in attention and concentration,”

“experiences a significant deficit in verbal concept formation,” and “experiences specific difficulties

in his ability to encode and retain verbal information.”  Id. at 8, 9, 12.  Finally, the evaluator

observed: 

The patient obviously experienced a significant head injury at age 7.  Beyond question, all of
the diagnoses noted above represent (either in part or in whole) the effects of this unfortunate
occurrence.

Id. at 12. 

Notably, due in part to Mr.  obviously impaired manner of speaking, the evaluator

felt unable to rule out the possibility that Mr.  was actually under the influence of alcohol

during the evaluation.  Tragically, undersigned counsel can attest to the fact that even in the jail,

where Mr.  presumably has not had alcohol for months, he continues to speak with a slur,

and continues to exhibit the other behaviors that led the evaluator to wonder whether he was

intoxicated.   These behaviors are the result of his mental impairment, and not intoxication.  As the

evaluator stated in his conclusion,  “[i]ndeed, the presence of acute intoxication would present a

somewhat more hopeful prognostic note than would be the case if the above noted profile occurs as a
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result of chronic deficits.”  Id at 11.  

Mr.  impairment has also been noted by the California Department of Corrections. 

According to a CDC psychiatric evaluation, he was found to have deficits in memory, insight, and

verbal skills.  In a 2003 progress note in his CDC medical file, a staff psychologist stated as follows:

“Reviewed Qtest in I/M’s C-file which suggests Hx head trauma - deficits in memory, insight +

verbal skills.  Speech is noted for being thick + rambling somewhat.”  See Mental Health

Interdisciplinary Progress Note, separately submitted under seal.   The evaluator also checked the

box for “slurred/mumbled” speech.  See id.  The defense is attempting to obtain the underlying

psychiatric report that was described by the psychologist.

B. Immigration Proceedings

 Mr.  has a somewhat confusing and very unfortunate history of immigration

proceedings.  A selection of records from Mr.  A-file are submitted herewith.  It appears

that he was first placed in immigration proceedings in 1996 following convictions for possession of a

firearm and possession of drugs.  See Exhibit C, Order to Show Cause; Exhibit D, Abstract of

Judgment.  Those proceedings continued for several years.  At some point while the case was

pending, he was released from immigration custody on a $10,000 bond.  See Exhibit E, “Case

Comments Look Screen.”  During the proceedings, he was represented by several attorneys from a

small law firm in the San Jose area.  

In 1999, he was ordered deported.  That order followed a hearing during which the immigration

judge (“IJ”) explicitly chastised Mr.  attorney for failing to provide effective

representation, but stated that despite Mr.  substantial equities, he was not prejudiced by

the attorneys’ errors because he did not appear to be eligible for any relief from deportation,

particularly 212(c) relief.  See Exhibit F, Transcript of Proceedings, Oral Decision of Immigration

Judge, and Order of Deportation.  In fact, in concluding that Mr.  had aggravated felony

convictions and was not eligible for 212(c) relief under AEDPA, the IJ was relying on two lines of

BIA authority that were later reversed following the Supreme Court’s decisions in INS v. St. Cyr, 533
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U.S. 289 (2001) (holding that AEDPA cannot be retroactively applied to aliens in proceedings prior

to 1997), and Lopez v. Gonzalez, 549 U.S. 47 (2006) (holding that drug possession does not qualify

as aggravated felony).  Thus, the attorneys’ errors do appear to have prejudiced Mr.  at the

time of the proceedings in 1998, because under St. Cyr and Lopez, he was eligible for 212(c) relief at

that time, insofar as his drug convictions were not aggravated felonies, and the AEDPA could not be

retroactively applied to him.  

A different attorney, James Lopez, appealed the deportation order on behalf of Mr. 

while Mr.  remained on bond, raising the retroactivity issue as well as IAC.  He

subsequently claimed that Mr.  authorized him to withdraw the appeal.   See Appeal Brief,

Exhibit G; Correspondence re: Appeal, Exhibit H.  Whether that is correct cannot be verified.  Mr.

 is not a reliable historian, and Mr. Lopez does not have contact information available on

the State Bar website. He resigned from the California State Bar in January, 2002, while disciplinary

charges were pending.  According to the California Bar’s website, Mr. Lopez was previously

disciplined in connection with two other immigration matters he handled in 2000 and 2002.  See

Attorney Search (James C. Lopez), available online at http://members.calbar.ca.gov. 

 While this communication was going on with Mr.  former attorney, Mr. 

was sent a notice that he had been ordered deported.  See Notice of Deportation Order, Exhibit I.  He

was arrested for a new crime around that time, and was convicted in 2002 of corporal injury, in

violation of Cal. Penal Code section 273.5.   That conviction was relied upon to support a

deportation order that was entered in 2004.  See Notice to Appear, Exhibit J. 

The St. Cyr and Lopez errors from the 1998 proceedings appear to have negatively influenced

the 2004 proceedings in two respects: first, it is possible that despite his LPR statuts, Mr. 

was not bond-eligible in 2004 due to the fact that a deportation order had already been entered

against him; and second, those errors, coupled with the existing deportation order, may have

influenced the immigration court and Mr.  to forego full-fledged proceedings in 2004

because it appeared that a valid prior order had already been entered against him.  
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During the 2004 proceedings, Mr.  was not represented by counsel.  It appears that he

did not make any application for relief from removal, and based on the absence of evidence in the A-

file regarding the proceedings, the defense infers that Mr.  was not advised regarding the

availability of relief from removal.1   Documents found in the A-file pertaining to the proceedings are

the Notice to Appear, the Order of the Immigration Judge, and a document in which Mr. 

purportedly requested an uncontested hearing.  See Exhibit J, Notice to Appear, Order of

Deportation, and Memorandum.  The deportation order itself simply advises Mr.  that he

has been ordered deported.  Because no other boxes are checked (such as boxes that pertain to

consideration and denial of various forms of relief), the defense infers that no grounds for relief were

presented or considered by the IJ.  

In fact, Mr.  was eligible for a benefit called “withholding of removal,” and the IJ’s

apparent failure to advise him of it was prejudicial error that precludes reliance on his deportation as

an element of the offense.  Accordingly, given the entire history of Mr.  immigration

proceedings, as well as his severe mental impairment, the defense respectfully requests that the Court

order that the 2004 deportation order cannot be relied upon.  

ARGUMENT

   I. THE DEPORTATION PROCEEDINGS WERE FUNDAMENTALLY UNFAIR

A prior deportation order cannot serve as a predicate for a subsequent prosecution under 8

U.S.C. § 1326 where the deportation proceedings giving rise to the order were fundamentally flawed. 

See United States v. Mendoza-Lopez, 481 U.S. 828, 837 (1987); 8 U.S.C. § 1326(d).  To prevail in a

collateral attack on a prior deportation on grounds that the deportation proceedings were

fundamentally flawed, the Ninth Circuit has required the defendant to show that he was prejudiced

by the errors.  See United States v. Proa-Tovar, 975 F.2d 592, 595 (9th Cir. 1992).  To show
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prejudice, a defendant need only show that he had plausible grounds for relief from deportation. 

United States v. Pallares-Galan, 359 F.3d 1088, 1103 (9th Cir. 2004).  

In this case, Mr.  appears to have been eligible for withholding of removal pursuant

to 8 U.S.C. § 1231(b)(3) based on his mental impairment.  However, Mr.  was not

represented by counsel during the 2004 proceedings, which took place far away from his family in

San Diego, California.  Based on the information contained in Mr.  A-file, it does not

appear that he was advised of his eligibility by the immigration judge (“IJ”), and thus was not given

an opportunity to develop this claim.  Accordingly, the deportation order entered following these

flawed proceedings should not be considered as a basis for this illegal reentry prosecution. 

II. MR.  WAS ELIGIBLE FOR WITHHOLDING OF REMOVAL

The immigration benefit described as “withholding of removal” is set forth in 8 U.S.C. §

1231(b)(3), which states: 

Notwithstanding paragraphs (1) and (2) [pertaining to countries to which aliens may be
removed], the Attorney General may not remove an alien to a country if the Attorney General
decides that the alien's life or freedom would be threatened in that country because of the
alien's race, religion, nationality, membership in a particular social group, or political opinion.

8 U.S.C. § 1231(b)(3); see also 8 C.F.R. 1208.16 (setting forth factors to be considered in reviewing

withholding application).  As a general rule, withholding is mandatory if an alien “establish[es] that

it is more likely than not that [he] would be subject to persecution on one of the specified grounds,” 

INS v. Aguirre-Aguirre, 526 U.S. 415, 419 (1999) (quoting INS v. Stevic, 467 U.S. 407, 429-30

(1984).  An alien qualifies for withholding of removal if he demonstrates the following: (1) he fits

within one of the specified protected grounds; (2) it is more likely than not that his life or freedom

would be threatened based on his membership in the protected group if he is returned to his home

country; and (3) he is not disqualified from eligibility based on one of the exceptions set forth in

section 1231(b)(3)(B).  Id.

A. Particular Social Group

A “particular social group” is one in which the members are “united by a voluntary association,
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including a former association, or by an innate characteristic that is so fundamental to the identities

or consciences of its members that members either cannot or should not be required to change it.” 

Hernandez-Montiel v. INS, 225 F.3d 1084, 1093 (9th Cir.2000) (holding that gay men with female

sexual identities in Mexico constitute “particular social group”).  For example, individuals who may

be subject to female genital mutilation in their home countries qualify as members of a particular

social group.  See Mohammed v. Gonzales, 400 F.3d 785, 796-98 (9th Cir.2005) (holding that a

Somali woman under threat of female genital mutilation was a member of a particular social group). 

Additionally, individuals who may be discriminated against on the basis of sexual orientation

constitute a particular social group.  See Karouni v. Gonzales, 399 F.3d 1163, 1172 (9th Cir.2005)

(holding that “ all alien homosexuals are members of a ‘particular social group’ ”). 

The first issue in this case is whether Mr.  chronic mental disability places him

within a “particular social group.”   In several cases in the Ninth Circuit, withholding claims

regarding mental disability and mental illness have been presented on this basis, but have not

resulted in published decisions.   For example, in a recent unpublished case, the Ninth Circuit

remanded to the BIA for further fact-finding the question of whether “Peruvians with serious,

chronic mental disabilities” constitute a particular social group.  See Rocca v. Mukasey, 295

Fed.Appx. 191 (9th Cir. 2008) (unpublished).  

There are indications that the Ninth Circuit would endorse this argument, because in a 2005

case, it found that physically disabled Russian children constitute a “particular social group.”  See

Tchoukhrova v. Gonzales, 404 F.3d 1181 (9th Cir. 2005), reversed by Gonzales v. Tchoukhrova, 127

S.Ct. 57 (2006).  That case was reversed by the Supreme Court on grounds that the Ninth Circuit

included the children’s parents within the group, and because the Ninth Circuit conducted fact-

finding in the first instance, without remanding to the BIA.  Nonetheless, the Ninth Circuit’s

rationale is persuasive:

[P]ersons with disabilities are precisely the kind of individuals that our asylum law
contemplates by the words “members of a particular social group,” as disabilities are “usually,
unfortunately, ‘immutable.’”
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Id.  (quoting Americans with Disabilities Act of 1990, codified at 42 U.S.C. § 12202(a)(7).  

B. Loss of Life or Freedom Is More Likely than Not 

The second issue in this case is whether Mr.  is likely to face a loss of life or freedom

based on his mental impairment if he is returned to Mexico.  In the context of deportations to

Mexico, undersigned counsel is aware of one case in California in which an alien was granted

withholding of removal on this basis.  Counsel has spoken with immigration attorney Katarina Rost,

Esq., who stated that she prevailed on this claim in an immigration hearing in Southern California in

2007.  In that case, her client was schizophrenic, and like Mr.  had been convicted of

corporal injury under Cal. Penal Code section 273.5.   Ms. Rost presented evidence that individuals

with mental impairments in Mexico are shunned by their communities, placed in locked facilities,

tied to their beds, and left to suffer in unsanitary conditions.  Based on the circumstances of the case,

Ms. Rost advised that the Department of Homeland Security did not contest his eligibility for

withholding of removal.2  

Ms. Rost’s presentation regarding conditions in Mexico was supported in part by a report

prepared by non-profit organization called “Mental Disability Rights International,” which has

investigated care for the mentally disabled in Mexico, and has concluded that serious human rights

abuses take place at many facilities.3   Researchers and activists have further noted that mentally

disabled individuals are likely to suffer a loss of freedom in Mexico due to the widespread practice

of warehousing mentally disabled people rather than trying to provide community-based care, which

is rare and poorly funded in Mexico.  See “One Woman’s Crusade for the Mentally Ill,” NPR (May

27, 2002); Human Rights Brief, “The Application of Universal Human Rights Law to People with

Mental Disabilties,” Debra Benkow & Brittany Benowitz, 9 No. 1 Hum. Rts. Brief 9 (2001), attached
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hereto as Exhibit K.  

As set forth in one analysis of conditions for the mentally impaired in Mexican facilities: 

MDRI investigators not only documented extensive examples of inhuman and degrading
treatment but also observed that arbitrary detention without due process was the rule for most
people confined in these facilities. Thousands of individuals are detained and subjected to
filthy conditions without any privacy. The majority of these individuals will spend their entire
lives in isolated institutions, far from their families and friends, despite the fact that even the
directors of these institutions report that up to 60 percent of those currently detained in
institutions could survive in the community with appropriate support. Families under severe
financial burden with no access to respite care, day treatment, professional advice, or
consumer groups feel they have no choice but to abandon relatives to live in remote
institutions. 

Human Rights Brief, “The Application of Universal Human Rights Law to People with Mental

Disabilties,” Debra Benkow & Brittany Benowitz, 9 No. 1 Hum. Rts. Brief 9, at 2 (2001).  Such a

loss of freedom is precisely the sort of harm that may be redressed through withholding of removal,

and which supported the application submitted by Ms. Rost. 

C. No Exceptions Apply

The third consideration is whether Mr.  is disqualified based on any of the exceptions

set forth in section 1231(b)(3)(B).  This subsection provides four exceptions that pertain to the

alien’s prior criminal history.  An alien who has a prior aggravated felony conviction is still eligible

for withholding as long as his prior aggravated felonies are not “particularly serious.” 8 U.S.C. §

1231(b)(3)(B)(ii) (stating that alien is not eligible for withholding if he has “been convicted by a

final judgment of a particularly serious crime is a danger to the community of the United States”). 

There is a statutory presumption that the prior aggravated felony is “particularly serious” if the alien

received an aggregate sentence on aggravated felony offenses of more than five years.  8 U.S.C. §

1231(b)(3)(B) (“For purposes of clause (ii), an alien who has been convicted of an aggravated felony

(or felonies) for which the alien has been sentenced to an aggregate term of imprisonment of at least

5 years shall be considered to have committed a particularly serious crime. The previous sentence

shall not preclude the Attorney General from determining that, notwithstanding the length of

sentence imposed, an alien has been convicted of a particularly serious crime.”). 
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Here, it is an open question whether Mr.  has been convicted of any aggravated

felonies.  If none of his convictions are aggravated felonies, then the aggregate time cannot be

considered to determine whether the presumption applies.  Even if any of his convictions do qualify

as aggravated felonies, however, the presumption outlined above still does not apply because he did

not receive an aggregate term of more than five years on such offenses.4  

The only remaining question is whether he has been convicted of a “particularly serious crime.” 

In fact, Mr.  conviction for corporal injury under Cal. Penal Code section 273.5 does not

qualify as a “particularly serious crime” (and for the same reason the defense queries whether this

statute could qualify as an aggravated felony) because of the overbreadth of that statute, and because

it includes de minimis harm within its scope.  In a number of cases involving California assault and

battery statutes, the Ninth Circuit has concluded that similar statutes do not necessarily qualify as

crimes of violence, and may not qualify as crimes of moral turpitude, due to their overbreadth.  In the

event that the Court finds this legal issue pertinent, the defense can submit a much more detailed

brief on the issue, but for present purposes, the issue can be summarized as follows: 

Section 273.5(a) is violated by:

Any person who willfully inflicts upon a person who is his or her spouse, former spouse,
cohabitant, former cohabitant, or the mother or father of his or her child, corporal injury
resulting in a traumatic condition . . . .

Cal. Penal Code § 273.5(a).  The statute further defines “traumatic condition” as “a condition of the

body, such as a wound or external or internal injury, whether of a minor or serious nature, caused by

a physical force.” Cal. Penal Code § 273.5(c) (emphasis added).  

In three cases involving other assault and battery statutes, the Ninth Circuit has concluded that

because those statutes encompass “de minimis” force, they did not categorically qualify as crimes of
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violence.  See United States v. Belless, 338 F.3d 1063 (9th Cir. 2003) (considering whether

Wyoming battery statute qualified as misdemeanor crime of domestic violence), Ortega-Mendez v.

Gonzales, 450 F.3d 1010 (9th Cir. 2006) (considering California battery statute under broader crime-

of-violence definition of 18 U.S.C. § 16), and United States v. Sandoval, 390 F.3d 1077 (9th Cir.

2004) (considering Washington third-degree assault statute under broader crime-of-violence

definition in U.S.S.G. § 4B1.2).   Moreover, in a recent case, the Ninth Circuit concluded that section

273.5 does not necessarily qualify as a crime of moral turpitude because the statute includes

roommates and former spouses within its reach.  See Morales-Garcia v. Holder, 567 F.3d 1058 (9th

Cir. 2009).  

In light of these holdings, Cal. Penal Code § 273.5 may not qualify as an aggravated felony,

and cannot be considered to qualify as a “particularly serious crime,” and was not a bar to Mr.

 eligibility for withholding of removal.   Additionally, the Court may consider the fact

that in the case of the alien handled by Ms. Rost, discussed previously, he had also been convicted

under Cal. Penal Code section 273.5, and his conviction was not a bar to eligibility.  

II. THERE IS NO EVIDENCE THAT MR.  WAS ADVISED OF THE
AVAILABILITY OF WITHHOLDING OF REMOVAL, THE IMPORTANCE OF
OBTAINING COUNSEL IN HIS CASE, OR THE OPTION TO REQUEST TRANSFER
OF VENUE 

An immigration judge is obligated to advise an alien regarding possible avenues for relief from

deportation.  The IJ must also give the alien an opportunity to develop any relevant issue.  See

Moran-Enriquez v. INS, 884 F.2d 420, 422-23 (9th Cir. 1989); see also 8 C.F.R. § 240.11(a)(2)

(stating that IJ “shall inform” alien of apparent eligibility for relief and “shall afford” alien

opportunity to develop issue).

An alien in deportation proceedings is entitled to counsel at no cost to the government.  See 8

U.S.C. § 1362 (providing that alien in deportation proceedings is entitled to counsel at no cost to

government).  The failure to properly advise an alien regarding the right to counsel may result in a

denial of due process.  See Castro-O'Ryan v. INS, 847 F.2d 1307, 1313 (9th Cir.1988) (alien’s
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statutory right to counsel was not knowingly waived where IJ denied alien’s request for transfer of

venue from Florence to San Francisco, and where counsel would have pointed out legal errors

committed by IJ); Partible v. INS, 600 F.2d 1094, 1096 (9th Cir. 1979) (concluding that alien’s

waiver of right to counsel not competently made where IJ failed to advise alien regarding complexity

of her dilemma and available legal arguments).   An alien is also entitled to a reasonable opportunity

to present evidence on his own behalf.   8 U.S.C. § 1229a(b)(4)(B). 

Although these rights are statutory in nature, due process may be implicated if prejudice results

from their denial.  See United States v. Ahumada-Aguilar, 295 F.3d 943, 947 (9th Cir. 2002) (citing

Castro-O'Ryan v. INS, 847 F.2d 1307, 1312-13 (9th Cir.1988)). 

A fundamentally flawed deportation may result from the failure of the INS to comply with its

own regulations.  See Mendez v. INS, 563 F.2d 956, 959 (9th Cir. 1977) (in violation of regulations,

INS failed to advise alien’s attorney that he had been ordered to appear for deportation and deported

alien without giving him opportunity to contact counsel); United States v. Calderon-Medina, 591

F.2d 529 (9th Cir. 1979) (in violation of regulations, INS failed to advise alien of right to contact

consulate). 

Venue in a deportation proceeding lies where jurisdiction vests.  8 C.F.R. § 3.20(a).  According

to INS regulations, jurisdiction vests where the INS files a charging document with the immigration

court.  8 C.F.R. § 3.14(a).  Venue may be changed for “good cause” on the motion of any party.  8

C.F.R. § 3.20(b).  Cf. United States v. Perez, 213 F.Supp.2d 229, 235 (E.D.N.Y. 2002) (discussing

difficulties faced by aliens in locating competent counsel and noting, “[t]ransfer of the alien to a

distant venue vastly complicates counsel’s problems”).  

Although the parties do not yet have the hearing tape from Mr.  2004 deportation

proceedings, there is no evidence in the record to suggest that the IJ advised Mr.  that he

was eligible withholding of removal, and there is no evidence that any written presentation was made

to the IJ to support such an application.  Nor is there evidence that he was advised of his right to

legal representation or his right to request transfer of venue.  In this case, the presence of an attorney
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to advocate for Mr.  would have been crucial to his success, given his mental impairment. 

Free legal services are available to aliens in proceedings. Moreover, had the hearing been held in the

Bay Area, Mr.  could have obtained the assistance of his family in obtaining a lawyer, and

presenting mitigating evidence to the IJ.

As argued in more detail below, these errors prejudiced Mr.  because he was eligible

for a waiver of deportation based on his mental status.  Accordingly, the charging document should

be dismissed. 

   III. THE RECORD DEMONSTRATES THAT MR.  WAS SUBSTANTIALLY
PREJUDICED BY THE DUE PROCESS VIOLATIONS

“To prove prejudice, [a defendant] need not show that he actually would have been granted

relief; rather, he must show only that he had a plausible basis for seeking relief from deportation.”

Pallares-Galan, 359 F.3d at 1103 (internal quotation marks omitted).  Here, there is strong evidence

that Mr.  could have obtained withholding of removal if he had been properly advised. 

As set forth in more detail in Section II above, withholding of removal is an immigration

benefit set forth in 8 U.S.C. § 1231(b)(3), which is mandatory for qualifying aliens.  Factors that an

IJ may consider in determining whether to grant withholding include whether the alien falls within a

protected category, whether the alien is likely to suffer a loss of life or freedom if deported, and

whether any exceptions to eligibility exist.  The IJ may also consider factors such as the severity of

the condition, the alien’s family ties, his length of residence in the United States, and his history of

employment. 

Here, there is no question that Mr.  was prejudiced in the 1998 proceedings, as

outlined earlier.  The IJ in those proceedings concluded that Mr.  was not eligible for any

relief from deportation.  Compounding the error, his attorneys had not even submitted an application

for relief, so that the IJ essentially pretermitted an application that did not exist.  

The prejudice resulting from these proceedings carried forward to 2004, when it appears that

Mr.  was not properly advised of his eligibility for withholding or given guidance
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regarding seeking that form of relief.  At that time, Mr.   deportation hearing was held in

San Diego, California, far away from his family in Northern California, which includes his parents,

sisters, wife, and children.  He was likely denied bond because the order of deportation from 1998

was already in the system.  At the time of his deportation hearing, he was a Lawful Permanent

Resident of the United States, as his status had not yet been revoked through enforcement of the prior

order, and he was eligible for withholding of removal.  Moreover, he had lived and worked in the

United States for more than twenty years.  Several of his family members, including his children, are

U.S. citizens.  Indeed, at the deportation hearing in 1998, the IJ stated that “[t]here are strong equities

in this case.”   See Transcript, Exhibit F, at 11.

Additionally, as outlined earlier, Mr.  has chronic mental impairments, described

clinically as “generalized retardation in cognitive functioning,” and has an IQ in the impaired range. 

See Neurological Report, separately submitted.  According to a CDC evaluation, Mr.  has

impaired memory, insight, and verbal skills due to his head injury.  His chronic mental deficits

would have strongly supported an application for withholding of removal.  As set forth earlier, he

falls within “a particular social group” of Mexicans with chronic mental impairments who would be

subject to persecution and/or confined in substandard, inhumane warehousing facilities if deported to

Mexico.  Indeed, his sister echoes similar concerns, stating in her letter to this Court: “I am afraid my

brother will be killed or kidnapped based on the fact that he is mentally unstable.  I believe that here

he knows his way around but in Mexico he has nobody to help him.”  Letter of Maria Arce, Exhibit

A.  Moreover, he is not barred by any of the statutory exclusions for withholding of removal. 

Had the hearing been transferred to San Francisco, Mr.  could have obtained his

family's assistance in locating counsel, and his family could have testified on his behalf at his

hearing.  His family and his counsel could also have provided crucial assistance in developing the

record in his case by having him evaluating by a psychologist and presenting evidence regarding

country conditions for the mentally impaired in Mexico, as undersigned counsel is doing now. 

Mr.  had plausible grounds for relief from deportation, which he could have



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

DEF. MOT. TO DISMISS INDICTMENT

No. CR 09-  RMW

16

developed if he had been properly advised by the IJ.  See Pallares-Galan, 359 F.3d at 1103 (internal

quotation marks omitted).  Accordingly, Mr.  was prejudiced by the lack of advisement by

the IJ regarding this avenue for relief, regarding the need for counsel in his case, and regarding the

option to request transfer of venue.  Had he been properly advised, and had he been able to present

some supporting evidence to the IJ, the outcome may well have been different.  Those errors in the

2004 proceedings constitute independent and adequate grounds for dismissal of the information,

wholly apart from the due process errors in the 1998 proceedings.  Mr.  was accordingly

prejudiced by the perfunctory nature of the proceedings, and the 2004 deportation order was

fundamentally flawed. 

IV. MR.  DID NOT KNOWINGLY AND INTELLIGENTLY WAIVE HIS
RIGHT TO APPEAL

 The government may argue that Mr.  effectively waived his right to appeal by

“agreeing” to an uncontested hearing in 2004.  In fact, an alien’s waiver of his right to appeal is not

considered and intelligent where the alien’s waiver is based on erroneous advice from the IJ that he is

not eligible for relief from deportation. See United States v. Pallares-Galan, 359 F.3d 1088, 1096

(9th Cir. 2004); Partible, 600 F.2d at 1096 (waiver of right to counsel not competently made

especially where IJ failed to provide alien with legal arguments that could have been made on her

behalf). 

The Due Process Clause requires that an alien’s waiver of his right to appeal a deportation

order be considered and intelligent.  See United States v. Mendoza-Lopez, 481 U.S. 828, 839 (1987). 

The government bears the burden of proving the waiver and courts should indulge all reasonable

presumptions against finding a waiver of fundamental rights.  See United States v. Lopez-Vasquez, 1

F.3d 751, 754 (9th Cir. 1993).  

The absence of a valid appeal waiver results in “a complete deprivation of judicial review of

the determination,” such that the deportation order cannot be used as an element of the criminal

offense of illegal reentry after deportation.  See Mendoza-Lopez, 481 U.S. at 839-40.  In addition,

where an alien’s deportation proceedings contained fundamental defects that rendered direct review
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unavailable, the alien is effectively deprived of his right to judicial review.  See id. at 841.5  

In cases where an alien is not represented by counsel, the absence of competent legal advice

creates a further complication.  See United States v. Ahumada-Aguilar, 295 F.3d 943, 952 (9th Cir.

2002) (noting that advice from competent attorney regarding alien’s rights and remedies would

prevent alien “from making an unknowing and involuntary waiver of his right to appeal based on

misinformation”).  Indeed, as the Ninth Circuit has noted, the immigration laws are “second only to

the Internal Revenue Code in complexity.”  Castro-Ryan, 847 F.2d at 1312 (internal quotation marks

omitted).  For this reason, “[a] lawyer is often the only person who could thread the labyrinth.”  Id.

In this case, Mr.  had been advised by the immigration service that a valid

deportation order existed in 2003.  See Notice of Deportation Order, Exhibit I.  Mr.  had

already gone through extensive proceedings in the 1990s, culminating in the IJ’s statement that he

was not eligible for 212(c) relief or any other form of relief.   In fact, due to St. Cyr and Lopez, that

holding was incorrect, but Mr.  lacked the assistance of an advocate to explain this to him. 

When he appeared for proceedings in 2004, he could only have assumed that his deportation was a

foregone conclusion, and the IJ’s failure to advise him to develop an application for withholding only

compounded the error.  In the face of the IJ’s lack of advisement, coupled with Mr. 

mental impairment, any purported consent to deportation or waiver of appeal is invalid.

CONCLUSION

For the foregoing reasons, Mr.  respectfully requests that the Court dismiss the

indictment against him on grounds that the 2004 deportation order was based on fundamentally

flawed proceedings, and cannot be relied upon for purposes of a prosecution under 8 U.S.C. § 1326.
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Dated: 8/27/09
Respectfully submitted,

BARRY J. PORTMAN
Federal Public Defender

/s/

LARA S. VINNARD
Assistant Federal Public Defender
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E-FILED on 1/8/10

IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

v.

EUDORO RODRIGUEZ-CHACON,

Defendant.

No. CR 09-0431 RMW

ORDER DENYING DEFENDANT'S
MOTION TO DISMISS INFORMATION

[Re Docket No. 14]

Defendant Eudoro Rodriguez-Chacon, through his appointed federal public defender, seeks

to dismiss the charge pending against him, illegal reentry after deportation from the United States in

violation of 8 U.S.C. § 1326.  Defendant claims that his prior deportation cannot serve as a predicate

for the current charge against him because it was fundamentally flawed.  Defendant claims that those

fundamental flaws were that he was not advised of: (1) the availability of the withholding of

removal; (2) the importance of obtaining counsel in his case; and (3) the option to request a transfer

of venue.

I.  Standard for Collateral Attack on Prior Deportation

To prevail on a collateral attack on a prior deportation, however, a defendant must show not

only that those proceedings were fundamentally flawed but that he was prejudiced by the errors in

those proceedings.  United States v. Proa-Tovas, 975 F.2d 592, 595 (9th Cir. 1992).  To show

Case5:09-cr-00431-RMW   Document33    Filed01/08/10   Page1 of 5
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prejudice a defendant needs to prove that he had plausible grounds for relief from deportation. 

United States v. Pallares-Gilan, 359 F.3d 1088, 1102 (9th Cir. 2004).  Here, defendant claims he

was prejudiced because he had plausible grounds for the withholding of removal because of his

mental impairments.  The court will discuss only the prejudice issue since it finds that issue

dispositive.

II.  Lack of Prejudice

An alien qualifies for the withholding of removal if he demonstrates that: (1) he fits within

one of the specified protected grounds set forth in 8 U.S.C. § 1231(b)(3); (2) it is more likely than

not that his life or freedom would be threatened based on his membership in a protected group if he

were returned to his home country; and (3) he is not disqualified from eligibility based on one of the

exceptions set forth in 8 U.S.C. § 1231(b)(3)(B).  Defendant asserts that he at least had a plausible

basis for claiming that he met the requirements for the withholding of removal.  

A.  Lack of Membership in a Social Group

Section 1231(b)(3)(A) provides that "the Attorney General may not remove an alien to a

country if the Attorney General decides that the alien's life or freedom would be threatened in that

country because of the alien's race, religion, nationality, membership in a particular social group,

or political opinion." (Emphasis added).  Defendant submits that he is a member of a particular

social group, namely a group composed of "the class of individuals with mental impairments who

would be isolated from society and warehoused in inhumane conditions if ordered returned to

Mexico."  Def.'s Reply, p. 6:16-18.  Although there is no Ninth Circuit case expressly holding that

such a group of those with chronic mental disabilities could be considered "a particular social

group," defendant suggests that since the Ninth Circuit has found "all alien homosexuals are

members of a 'particular social group,' " it would similarly find a group composed of those with

chronic mental disabilities to be a "particular social group."  Defendant further points to

Tchoukhrova v. Gonzales, 404 F.3d 1181 (9th Cir. 2005), reversed by Gonzales v. Tchoukhrova, 549

U.S. 801 (2006), and the unpublished opinion in Rocca v. Mukasey, 295 Fed.Appx. 191 (9th Cir.

2008), as supporting his view.  

Case5:09-cr-00431-RMW   Document33    Filed01/08/10   Page2 of 5
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In Tchoukhrova the court held that Russian children with disabilities that are serious and

long-lasting qualify as a "particular social group" making them eligible for the grant of asylum. 

"Because disability constitutes precisely the sort of immutable characteristic that an individual

cannot change, as contemplated by our law, we have no trouble concluding that persons with

disabilities can constitute a particular social group for purposes of asylum and withholding of

removal law." 404 F.3d at 1189.  The plaintiff child seeking asylum in Tchoukhrova had infantile

cerebral paralysis, had his neck broken when the hospital personnel tried to forcibly remove him

from his mother's body, was initially thrown into a container holding abortion and other medical

waste and, once diagnosed with infantile cerebral paralysis, was permanently labeled as disabled and

banned rom receiving any public medical support.  Although the court did not define "serious and

long-lasting," the court was dealing with a child and a far more serious disability than involved in

the instant case.  The Supreme Court vacated the judgment in Tchoukhrova and remanded the case

to the Ninth Circuit for remand to the BIA because it was for the BIA, not the court of appeal de

novo, to consider asylum based upon membership in a particular social group. 

In Rocca, the court of appeal merely remanded asylum and withholding of removal claims to

the BIA so the BIA could address them in the first instance.  The court expressed no opinion on the

issue of whether Peruvians with serious, chronic mental disabilities constitute "a particular social

group" for asylum and withholding of removal purposes.

The court does not find that defendant has established plausible grounds for believing that he

was a member of a "particular social group" falling within the contemplation of § 1231(b)(3)(A). 

The cases defendant cites reflect narrower, more discrete groups and more serious, defined

disabilities.  What has been shown about defendant is that he is apparently mildly retarded which

may result from substance abuse and/or a head injury he suffered as a child.  He has not been

diagnosed with any mental illness but apparently has a personality disorder with antisocial and

narcissistic traits.  He did poorly in school.  These characteristics do not show membership in a

"particular social group."

Case5:09-cr-00431-RMW   Document33    Filed01/08/10   Page3 of 5
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B.  Loss of Life or Freedom Has Not Been Shown To Be More Likely Than Not

Defendant has shown that studies published in 2000-2002 reflect that individuals with

serious mental health illnesses are likely to face loss of life or freedom in Mexico.  These studies

suggest that mental health care in Mexico at least in the early 2000s was poor and that those

institutionalized suffered serious human abuses and did not receive needed care in many facilities. 

What is lacking in defendant's showing, however, is that a person with defendant's characteristics in

Mexico would be treated in same way that persons with mental health illnesses are treated there. 

The example that defendant provides concerning a case handled by an attorney named Katarina Rost

where she successfully got her client's removal withheld involved an individual with schizophrenia,

unlike defendant who has not been diagnosed with any mental illness.  Defendant has not persuaded

the court that defendant had a plausible basis on which to successfully contend that his life or

freedom would be threatened, if returned to Mexico, based upon his cognitive limitations. 

Obviously, if defendant abused substances his freedom might be threatened but that would not be

because of membership in any social group.

III.  Order

Defendant's motion to dismiss is denied because he has not shown that he was prejudiced by

any fundamental flaws that may have occurred in his prior deportation proceeding.

DATED: 1/8/10
RONALD M. WHYTE
United States District Judge

Case5:09-cr-00431-RMW   Document33    Filed01/08/10   Page4 of 5
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Notice of this document has been electronically sent to:

Counsel for Plaintiff:
Steven Erik Seitz 
Email: steven.seitz@usdoj.gov 

Counsel for Defendants:

Lara Suzanne Vinnard 
Email: lara_vinnard@fd.org 

Dated:   1/8/10 TER
Chambers of Judge Whyte
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Federal Public Defender
JODI LINKER
Assistant Federal Public Defender
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San Francisco, CA 94102
Telephone:  (415) 436-7700

Counsel for Defendant 

IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,

Plaintiff,

v.

,

Defendant.
_____________________________________

)
)
)
)
)
)
)
)
)
)
)
)
)
)

No. CR-07-

DEFENDANT 
MOTION AND MEMORANDUM OF
POINTS AND AUTHORITIES IN
SUPPORT OF MOTION TO DISMISS
INDICTMENT ON GROUNDS THAT
PRIOR DEPORTATION CANNOT
SERVE AS PREDICATE FOR ILLEGAL
REENTRY PROSECUTION

Hearing Date:  
Time: 2:30 pm
Court:  Hon. Maxine M. Chesney
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BARRY J. PORTMAN
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JODI LINKER
Assistant Federal Public Defender
19th Floor Federal Building
450 Golden Gate Avenue
San Francisco, CA 94102
Telephone:  (415) 436-7700
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,

Plaintiff,

v.

JR.,

Defendant.
_____________________________________

)
)
)
)
)
)
)
)
)
)
)
)
)
)

No. CR-07-

DEFENDANT 
MOTION AND MEMORANDUM OF
POINTS AND AUTHORITIES IN
SUPPORT OF MOTION TO DISMISS
INDICTMENT ON GROUNDS THAT
PRIOR DEPORTATION CANNOT
SERVE AS PREDICATE FOR ILLEGAL
REENTRY PROSECUTION

Hearing Date: July 30, 2008 
Time: 2:30 pm
Court:  Hon. Maxine M. Chesney

TO: UNITED STATES OF AMERICA, PLAINTIFF; AND JOSEPH
RUSSONIELLO, UNITED STATES ATTORNEY, NORTHERN DISTRICT OF
CALIFORNIA; AND TAREK HELOU, ASSISTANT UNITED STATES
ATTORNEY:

PLEASE TAKE NOTICE that on July 2, 2008, at 10:00 a.m., before the Honorable

Maxine M. Chesney, defendant  Jr. will move this Court to

dismiss the indictment on the grounds that the prior deportation order was entered after

constitutionally defective deportation proceedings and therefore cannot serve as a predicate for a

prosecution under 8 U.S.C. § 1326.  
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U.S. v.  CR 07- 22

MEMORANDUM OF POINTS AND AUTHORITIES

I.     INTRODUCTION

Defendant  Jr. is charged in a one count indictment with a

violation of 8 U.S.C. § 1326, illegal reentry after deportation.  The indictment against Mr.

 should be dismissed on the grounds that his deportation in 2004, as a matter of

law, cannot constitute the prior lawful deportation order necessary for the government to

establish the deportation element of a violation of 8 U.S.C. § 1326.   Mr.  is a

citizen of the United States and was at the time he was ordered deported in 2004.  Indeed, he

derived citizenship from his mother in 1996 when she naturalized as a citizen of the United

States.   Accordingly, the immigration judge’s order of removal is fundamentally flawed as she

had no authority to deport a citizen.  The IJ misconstrued the standard for derivative citizenship;

had she applied the proper standard, Mr.  would not have been deported.  

In addition, Mr. counsel, Timothy Myers, provided constitutionally

ineffective assistance.  First, Mr. Myers completely failed to present Mr. 

derivative citizenship claim even though he had a strong claim for citizenship.  Second, Mr.

Myers failed to undertake even the most minimal investigation to determine the status of Mr.

 parents’ marriage.  Third, Mr. Myers failed to consider the proper standard for

derivative citizenship and ignored evidence that would have established Mr. 

derivative citizenship.  Finally, Mr. Myers informed the immigration court, as well as Mr.

 that he had filed a petition to certify Mr.  citizenship, when

he had not done so.  The attorney’s inaction with respect to each of these issues fell below a

minimum standard of competence.  As a result, Mr.  stipulated to being removed

from the United States and waived his right to appeal in reliance on the misleading information

from the IJ and his counsel.  Had his counsel provided competent assistance, Mr. 

 would not have been deported from the United States because he was a citizen of the

United States.  
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Under these circumstances, the underlying deportation order cannot serve as a predicate

for a prosecution for illegal reentry.  As the aforementioned deportation was Mr. 

 sole deportation or removal from the United States, this case presents an unusual

situation requiring that the indictment be dismissed. 

II.     STATEMENT OF FACTS

A. MR.  BACKGROUND

Mr.  was born on May 11, 1980 in El Salvador.  See Declaration of

Sandra Evelyn  (hereinafter “Ms.  Decl”), attached to Declaration of Jodi Linker

Authenticating Documents (hereinafter “Linker Auth. Decl.”) as Exhibit H.   His parents are

Sandra Evelyn  (hereinafter “Ms.  and   

(hereinafter “Mr.   Id.  In 1983, at the age of three, Mr.  family left

El Salvador to try to find a better life in the United States.  Id.  They moved to Los Angeles,

California near Ms.  mother.  Id.  Mr.  father worked as a truck

driver and his mother worked as a housekeeper.  Id.  On March 30, 1989, when he was eight

years old, Mr.  became a Lawful Permanent Resident (hereinafter “LPR”) of the

United States.  Id.  He attended public school, and lived with his parents and four siblings, Hilda,

Sandra, Ernesto and Jancy.  Id.  

Mr.  parents were married on February 8, 1987; however, their

marriage was rocky from the start – they often fought and Mr.  was physically abusive of

Ms.   Id.  Mr.  soon began having an affair with another woman.  Id. &

Declaration of    (hereinafter “ Decl”), attached to the

Linker Auth. Decl. as Exhibit I.   On July 7, 1991, Mr.  was caught attempting to

smuggle three undocumented individuals into the United States.  See In the Matter of 

Ernest  Additional Charges of Deportability, dated September 13, 1991,

attached to the Linker Auth. Decl. as Exhibit A.  As the government alleged in the Charges of

Deportability against Mr.  one of those individuals was, Ada del Carmen  Torres
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(hereinafter “Ms. Torres”), who was the woman with whom Mr.  had been having an

affair.  See Decl, attached to the Linker Auth. Decl. as Exhibit I.  At that time, Ms.

Torres was already pregnant with Mr.  child, and he was trying to bring her into the

United States so that he could live with her and their soon-to-be-born child.  Id.  

As a result of Mr.  conduct, he was ordered removed from the United States on

March 23, 1992, and was actually deported on May 14, 1992.  See Order of the Immigration

Judge In the Matter of    dated March 23, 1992, attached to Linker

Auth. Decl. as Exhibit B.  Ms.  Torres, however, remained in the United States and gave birth to

her and Mr.  daughter Tanya Venerise  on September 10, 1991 in Los Angeles,

California.   

Mr.  told Ms.  about his affair and that he was having a child with another

woman.  Ms.  was infuriated to learn this and, at that point, it was clear to her that their

marriage was over.  See  Decl. & Ms.  Decl., attached to Linker Auth. Decl. as

Exhibits I & H.  They began and continued to live apart from one and other.  Id.  Accordingly, as

of Mr.  deportation in 1992, there had been a final rupture in their marriage and neither

of them had any intention of continuing the marital relationship.  Id.   All of the children,

including the defendant, continued to live in the sole custody of their mother, Ms.  Id.

On November 30, 1994, Ms.  filed an application for naturalization.  See

Application for Naturalization dated November 30, 1994, attached to Linker Auth. Decl. as

Exhibit C.  On that application, she was asked to check a box regarding her marital status and

was provided four options: (1) Single; (2) Married; (3) Divorced; or (4) Widowed.  Id.  As she

was still technically married, she truthfully indicated that on her application.  See Ms. 

Decl., attached to Linker Auth. Decl. as Exhibit H.    She also truthfully indicated on the

application that all of her children, except her daughter Sandra, were living with her at that time. 

See Application for Naturalization dated November 30, 1994, attached to Linker Auth. Decl. as

Exhibit C.   On January 10, 1996, Ms.  was interviewed by an immigration official as
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part of her naturalization application.  Id.  She truthfully answered all of the questions asked of

her.  On May 30, 1996, when Mr.  was just 16 years-old, Ms.  became a

naturalized citizen of the United States.  See Certificate of Naturalization dated May 30, 1996,

attached to Linker Auth. Decl. as Exhibit D.

Mr.  became a citizen of the United States at the time of his mother’s

naturalization on May 30, 1996 under the law because: (1) he was under 18 years of age; (2) he

was unmarried; (3) he had been residing in the United States pursuant to a lawful admission for

permanent residence; and (4) his mother had legal custody of him after a legal separation of his

parents.  See Immigration and Naturalization Act (hereinafter “INA”) § 321(a); 8 U.S.C. § 1432

(1996).    

B. MR.  REMOVAL FROM THE UNITED STATES

On March 6, 2002, Mr.  was convicted of violating California Penal

Code § 288a(b)(1), oral copulation with a person under 18 and California Penal Code § 261.5(c),

statutory rape.  While he was originally sentenced to three years of probation, he was found to

have violated the terms of his probation and was therefore sentenced to two years in custody. 

Because of this conviction, the Immigration and Naturalization Service (hereinafter “INS”) (now

“ICE”) initiated removal proceedings against him on July 14, 2003.  See Notice to Appear and

Warrant for Arrest dated July 14, 2003, attached to Linker Auth. Decl. as Exhibit E.  The Notice

to Appear alleged that Mr.  was removable from the United States under INA §

237(a)(2)(A)(iii) for having been convicted of an aggravated felony, to wit, sexual abuse of a

minor.  Id.

Mr.  then had six hearings regarding his removal.  See Audio Recordings

of Immigration Proceedings and Related Transcriptions, attached to Linker Auth. Decl. as

Exhibits K & L.   Each of his hearings was before Immigration Judge Rose Peters (hereinafter “IJ

Peters”).  Id.  At his first hearing on September 2, 2003, Mr.  was not

represented by counsel.  Transcription of Immigration Hearing, Sept. 2, 2003, attached to Linker
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Auth. Decl. as Exhibit L-1.  At that time, IJ Peters asked Mr.  several direct

questions relevant to his derivative citizenship and he answered each question truthfully and

succinctly as follows:

IJ: . . .  Are you married?
OR: No, ma’am
IJ: Do you have children?
OR: No, ma’am.
IJ: Where is your mother?
OR: Uhh, living in Fontana, California.
IJ: And what’s her immigration status?  
OR: She’s a U.S. citizen.
IJ: And she naturalized?
OR: Yes, ma’am.
IJ: When did she naturalize?
OR: 1996.
IJ: And you were born May 11, 1980?
OR: Yes, ma’am.
IJ: And your mother’s married to your father 
OR: Yes, ma’am.
IJ: What’s his immigration status?
OR: Umm, he was dep . . . umm, he was a legal permanent resident but was deported.
IJ: In 1992?
OR: Yes, ma’am.
IJ: And he’s back in the United States?
OR: No, ma’am.  I don’t know.
IJ: I’m sorry?
OR: Umm, I don’t know.
IJ: Is your mother still married to him?
OR: Yes.
IJ: I can’t hear you.
OR: Yes, ma’am.

Id.  While IJ Peters asked whether his mother was “married to” his father, she never asked

whether they were separated at the time of his mother’s naturalization.  Even after Mr. 

 stated that he did not know whether his father was back in the United States after having

been deported 11 years prior, she did not inquire about the status of the parents’ marriage beyond

asking whether they were still married.  From this colloquy, it is clear that IJ Peters was on notice

that Mr.  may have a claim to derivative citizenship because his mother had

naturalized when he was under 18 years of age and he had been a lawful permanent resident.  IJ

Peters, however, never mentions derivative citizenship to Mr.  nor does she

advise him of his potential eligibility for such status.  
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Prior to Mr.  next hearing, his family hired an attorney to represent

him.  See Ms. Decl., attached to Linker Auth. Decl. as Exhibit H.  Specifically, Ms.

 retained the Law Offices of Earl Carter, a law firm she understood to specialize in

immigration law.  Id.  At the next hearing on September 16, 2003, Timothy Myers from the Law

Offices of Earl Carter appeared on behalf of Mr.   Transcription of Immigration

Hearing, Sept. 16, 2003, attached to Linker Auth. Decl. as Exhibit L-2.  At that appearance, the

issue of Mr.  derivative citizenship was explicitly raised by Mr. Myers who

informed IJ Peters that he was going to file an “N-600,” the petition to certify Mr. 

 derivative citizenship, with the immigration service.  Id.  Mr. Myers explained that

when Ms.  naturalized, Mr.  was an LPR, under 18 years of age, in the

sole custody of his mother, and his father had been deported from the United States.  Id.  

IJ Peters then inquired whether Mr.  parents were divorced, even

though the derivative citizenship statute does not require an actual divorce.  Id.  She also then

incorrectly stated that she “explored this already with the respondent and it was his understanding

there was no legal separation so, without legal custody of the respondent, even though there’s an

informal separation, that’s not going to do the trick.”  Id.  In fact, she had not done so, and had

only asked Mr.  whether his parents were still married; she never inquired

whether they were separated, nor did she inquire specifically about the status of the marriage

during the relevant time period, i.e., when he was under 18 years of age.  Accordingly, while she

knew that his parents were married and not divorced, she certainly did not have sufficient

information to conclude that they were not legally separated under the statute, particularly given

Mr.  comment that he did not know where his father was. 

Later in the hearing, Mr. Myers informed IJ Peters:  “Also, I mean, we’ve got this N-600

we’d at least like to submit and see where they are going to go with it and have our evidence at

least looked at so that I can talk to mom, go through and see if there’s any type of formal

separation filed or, so I don’t know if two weeks is enough to even . . . .”  Id.  In fact, Mr. Myers
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never talked to Mr.  mom about whether she was separated from Mr.  when she

naturalized.  See Ms.  Decl., attached to Linker Auth. Decl. as Exhibit H.   Had he done

so, she would have informed him that they were separated at that time, and had been separated

since 1992.  Id.  Nor did Mr. Myers discuss with her his belief that a formal court order of

separation was necessary.  Id.  Had he done so, Ms.  would have filed the necessary court

documents to formally establish that she had separated from Mr.  in 1992.  Id.  

At Mr.  third immigration hearing on October 8, 2003, Mr. Myers

affirmatively informed the court at least twice that he had submitted an N-600 to the immigration

service for adjudication.  Transcription of Immigration Hearing, Oct. 8, 2003, attached to Linker

Auth. Decl. as Exhibit L-3.  When the IJ informed Mr. Myers that she could not proceed with the

removal hearing if Mr. Myers could establish that Mr.  even had a prima facie

case for derivative citizenship, Mr. Myers inaccurately informed the court that the evidence was

not available.  Id.  Had Mr. Myers done the investigation he said he was going to do, he would

have learned that there was evidence of legal separation available – certainly enough evidence to

make out a prima facie case.  Ms.  was prepared to testify and present evidence that she

and Mr.  had been separated in 1992, yet Mr. Myers had never asked her to do so, nor did

he inquire about any documentary evidence she may have to show that his parents had a final

rupture in the marital relationship in 1992.  Instead, Mr. Myers informed IJ Peters that because

they did not have any “court documents showing, uhh, divorce or legal separation from his

parents” he was not going to make his prima facie case.  Id. 

Despite Mr. Myers repeated statements to IJ Peters definitively informing her, the

government and his client that he had submitted an N-600 petition for derivative citizenship on

behalf of Mr.  to the immigration service, Mr. Myers never filed any such

petition.  

At his fourth hearing on November 14, 2003, neither Mr. Myers nor anyone from his law

firm was present for Mr.  scheduled hearing.  See Transcription of
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Immigration Hearing, Nov. 14, 2003, Part I, attached to Linker Auth. Decl. as Exhibit L-4.1.  IJ

Peters continued the hearing to the afternoon, when she conducted his fifth hearing. 

Transcription of Immigration Hearing, Nov. 14, 2003, Part II, attached to Linker Auth. Decl. as

Exhibit L-4.2.  At the later hearing, with only the excuse that a secretary had calendared the

hearing incorrectly, another attorney – not Mr. Myers – appeared for Mr.   Id. 

No explanation was given for Mr. Myers’ absence.  Id.  Mr.  mother and older

sister were present in the court room and prepared for the hearing; however, because of the

attorney’s tardiness, the hearing was continued to January 9, 2004.  Id.  

At the final hearing on January 9, 2004, Mr. Myers re-appeared on behalf of Mr. 

  Transcription of Immigration Hearing, Nov. 14, 2003, Part II, attached to Linker Auth.

Decl. as Exhibit L-5.  Present in the courtroom were Mr.  mother, two older

sisters and younger brother.  Id.  At that time, Mr.  stipulated to his removal and IJ Peters

ordered him removed from the United States to El Salvador.  See id. & Order of the Immigration

Judge dated January 9, 2004 & Warrant of Removal/Deportation dated January 14, 2004,

attached to Linker Auth. Decl. as Exhibit F.

Mr.  stipulated to his removal and waived his appeal based on the

erroneous advise and information of his counsel and of IJ Peters.  See Declaration of 

 Jr., attached to Linker Auth. Decl. as Exhibit G.  Mr. Myers informed

Mr.  that he had little chance of avoiding deportation at his hearing.  Mr. Myers

informed Mr.  that if he agreed to be deported, the N-600 that he had filed

would still be valid and under consideration by the immigration service and that he could wait to

learn the status of the N-600 after he had been deported, rather than wait in custody.   Mr.

 relied on this information in stipulating to removal and waiving his appeal. 

///

///

///
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III.     ARGUMENT

A. MR.  WAS DENIED DUE PROCESS IN HIS
DEPORTATION PROCEEDING BECAUSE THE IJ CONSIDERED THE
WRONG LEGAL STANDARD AND HIS ATTORNEY PROVIDED
INEFFECTIVE ASSISTANCE OF COUNSEL 

In general, in order to convict a defendant of violating 8 U.S.C. § 1326, illegal reentry

after deportation, the government must prove the following three elements beyond a reasonable

doubt: 1) the defendant is an alien; 2) the defendant was previously deported from the United

States; and 3) the defendant was found in the United States without the consent of the Attorney

General.  8 U.S.C. § 1326(a).  As such, a defendant’s prior deportation is a predicate element for

a prosecution under 8 U.S.C. § 1326.  The United States Supreme Court has long established,

however, that a prior deportation order cannot serve as a predicate for a subsequent prosecution

under 8 U.S.C. § 1326 when the deportation proceedings giving rise to the order were

fundamentally flawed.  See United States v. Mendoza-Lopez, 481 U.S. 828, 837 (1987).  

The Supreme Court’s holding is rooted in the Due Process Clause of the Constitution:  if

8 U.S.C. § 1326 “envisions that a court may impose a criminal penalty for reentry after any

deportation, regardless of how violative of the rights of the alien the deportation proceeding may

have been, the statute does not comport with constitutional requirement of due process.”  Id. at

838 (emphasis in original).  Accordingly, the Court held that a defendant in a prosecution

pursuant to 8 U.S.C. § 1326 must be permitted to challenge the lawfulness of the prior

deportation.  Id.      

In Mendoza-Lopez, the defendants were arrested and deported after a group hearing at

which they purportedly waived their rights to apply for suspension of deportation and to appeal. 

Id. at 840.  They returned to this country, were once again arrested, and the government charged

them with a violation of 8 U.S.C. § 1326.  Id. at 831.  The underlying court found, and the

Supreme Court accepted as true, that the Immigration Judge failed to adequately explain the

defendants’ right to suspension of deportation or their right to appeal.  Id. at 840.  The Supreme

Court then held that because the Immigration Judge “permitted waivers of the right to appeal that
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were not the result of considered judgments by [defendants], and failed to advise [defendants]

properly of their eligibility to apply for suspension of deportation . . . the violation of

[defendants’] rights . . . amounted to a complete deprivation of judicial review.”  Id. at 841. 

Thus, the government would not be permitted to rely on that prior deportation order as reliable

proof of an element of the § 1326 prosecution “[b]ecause [defendants] were deprived of their

rights to appeal and of any basis to appeal since the only relief for which they would have been

eligible was not adequately explained to them . . . .”  Id. at 841, 843.  The dismissal of the

indictments against the defendants was required.  Id. at 843.

In response to the holding of Mendoza-Lopez, Congress amended 8 U.S.C. § 1326 to

explicitly provide for a three part test for when a defendant can collaterally challenge a prior

deportation in a prosecution under section 1326: 

In a criminal proceeding under this section, an alien may not challenge the validity
of the deportation order described in subsection (a)(1) of this section or subsection (b) of
this section unless the alien demonstrates that-- 

(1) the alien exhausted any administrative remedies that may have been available
to seek relief against the order; 

(2) the deportation proceedings at which the order was issued improperly deprived
the alien of the opportunity for judicial review; and 

(3) the entry of the order was fundamentally unfair.  

8 U.S.C. § 1326(d).  To prevail on a collateral attack to a prior deportation on grounds that the

deportation proceedings were fundamentally flawed, the defendant must meet each prong of the

three-part test.  See United States v. Pallares-Galan, 359 F.3d 1088, 1095 (9th Cir. 2004) (citing

8 U.S.C. § 1326(d)).

If a defendant succeeds in this three part test to collaterally attack the predicate

deportation order, the indictment against him must be dismissed.  See United States v. Lopez-

Menera, 542 F.Supp.2d 1025, 1027 (N.D. Cal. 2008); United States v. Lopez-Hernandez, 2007

WL 608111 (N.D.Cal. 2007); United States v. Andrade-Partida, 110 F.Supp.2d 1260, 1272

(N.D. Cal. 2000).
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B. ENTRY OF THE DEPORTATION ORDER AGAINST MR. 
WAS FUNDAMENTALLY UNFAIR (8 U.S.C. § 1326(D)(1))

Here, Mr.  collateral challenge to his 2004 deportation order meets

each prong of this three-part test.  Because the first and second prongs are informed by the third,

the below analysis begins with the third prong, i.e., that the entry of the order was fundamentally

unfair.  “An underlying removal order is ‘fundamentally unfair’ if (1) an alien’s ‘due process

rights were violated by defects in the underlying deportation proceeding’ and (2) ‘he suffered

prejudice as a result of the defects.’”  Id. (citing United States v. Garcia-Martinez, 228 F.3d 956,

960 (9th Cir. 2000)).  

As detailed below, Mr.  due process rights were violated by defects at

his deportation proceedings and he suffered prejudice as a result of those defects.  Here, he is

claiming two specific defects: (1) although he derived citizenship to the United States on May

30, 2006 when his mother naturalized, the IJ used the wrong standard for derivative citizenship

and, as a result, unlawfully ordered the deportation of a citizen of the United States; and (2) his

attorney provided constitutionally ineffective assistance of counsel by failing to conduct even a

minimal investigation and by failing to file critical documents that he assured his client and the

court he had filed.  As a result of each of these defects, Mr.  suffered prejudice,

i.e., he would not have been deported because he was a citizen of the United States. 

1. Mr.  Due Process Rights Were Violated by the Defects in
the Underlying Deportation Proceeding Because The IJ Considered The
Wrong Legal Standard for Derivative Citizenship

“The executive may deport certain aliens but has no authority to deport citizens.”  Rivera

v. Ashcroft, 394 F.3d 1129, 1136 (9th Cir. 2004) (overruled by statute on other grounds).  Thus,

an entire deportation proceeding is called into doubt until a claim of citizenship is resolved.  Id.  

“Because the deportation of one who so claims to be a citizen obviously deprives him of liberty

and may result also in loss of both property and life, or of all that makes life worth living,” the

deportation of any person with a non-frivolous claim to American citizenship without properly

considering that claim violates the due process clause of the Fifth Amendment.  See id.  Here,
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Mr.  due process rights were violated because he was ordered deported from

the United States when he was – and is – a citizen of the United States.  He derived citizenship

from his mother on May 30, 1996 when she naturalized as a United States citizen.  IJ Peters,

however, misconstrued the derivative citizenship statue to require a different standard than that

required under the law. 

Under the current derivative citizenship statute, Mr.  would be a citizen

of the United States.  That law, enacted as part of the Children Citizenship Act of 2000

(hereinafter “CCA”), 8 U.S.C. § 1431, provides that a child born outside of the United States

automatically becomes a citizen of the United States when: (1) at least one parent of the child is a

citizen of the United States, whether by birth or naturalization; (2) the child is under the age of

eighteen; and (3) the child is residing in the United States in the legal and physical custody of the

citizen parent pursuant to a lawful admission for permanent residence.  Because Mr. 

 mother naturalized when he was sixteen years old, and he had been residing in the

United States in the legal and physical custody of his mother as an LPR, he would be entitled to

citizenship under that section.  The Ninth Circuit has held, however, that the streamlined

derivative citizenship requirements of the CCA do not apply to those like Mr. 

who turned eighteen before February 27, 2001.  See Hughes v. Ashcroft, 255 F.3d 752, 760 (9th

Cir. 2001) (“the CCA granted automatic citizenship only to those children who were under the

age of 18, and who met the other criteria, on February 27, 2001.”).  Rather, “derivative

citizenship is determined under the law in effect at time (sic) the critical events giving rise to

eligibility occurred.”  Minasyan v. Gonzalez, 401 F.3d 1069, 1075 (9th Cir. 2004).  

Thus, we look at the law that was in effect at the time Mr.  mother

became a naturalized citizen in 1996.  See id.  Even under the more onerous standard of former

Immigration and Nationality Act § 321(a), 8 U.S.C. § 1432 (1996), repealed by Pub. L. 106-395,

Title I, § 103(a), October 30, 2000, Mr.  still meets the standard for derivative

citizenship.  That law provides, in pertinent part, that:
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A child born outside of the United States of alien parents . . . becomes a citizen of the
United States upon fulfillment of the following conditions: 

* * *

(3) The naturalization of the parent having legal custody of the child when there has been
a legal separation of the parents . . . ; and if

(4) Such naturalization takes place while such child is under the age of eighteen years;
and 

(5) Such child is residing in the United States pursuant to a lawful admission for
permanent residence at the time of . . . the parent naturalized under clause . . . (3) of this
subsection . . . .

8 U.S.C. § 1432 (1996).

Mr.  meets all three requirements of § 1432.  He meets condition (4) as

his mother was naturalized in 1996, when he was sixteen years old.  He also meets condition (5)

because he became a lawful permanent resident in 1989, when he was eight years old.  He also

meets condition (3) because at the time of his mother’ naturalization, his parents had legally

separated and he was in his mother’s legal custody.  Nonetheless, at his immigration proceeding,

IJ Peters misconstrued the standard for legal separation and incorrectly advised Mr. 

 that his parents had to be “divorced” to be eligible for derivative citizenship.  The

contrary was true: legal separation under the statute is not so limited, nor is it even limited to

court orders expressly titled “legal separation.”  Minasyan, 401 F.3d at 1078.  Rather, “legal

separation” under the INA is guided by the law of the state with jurisdiction over the marriage in

question.  Id. at 1077.  Accordingly, we turn to California law, the state with jurisdiction over the

marriage.

In Minasyan, the Ninth Circuit examined this exact question and explained that California

law provides for three forms of separation: (1) divorce/dissolution of marriage; (2) legal

separation; and (3) separation by virtue of law.  Id. at 1078.  After “considering which of these

three forms of separation under California law constitute a legal separation for purposes of §

321(a) [8 U.S.C. § 1432(a)],” the Ninth Circuit concluded that it was the most expansive of these

three forms, a “separation by virtue of law” that “constitutes a legal separation for purposes of
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the INA.”  Id.  The court explicitly determined that neither a divorce nor an order titled “legal

separation” was necessary (although both would be sufficient).  Id.  The court went on to

conclude that a separation by virtue of law occurs when spouses are “living separate and apart

and there ha[s] been a final rupture of the marital relationship.”  Id. (internal citations and

quotations omitted).  The critical aspect of any such separation is the “date of the separation not

... the date of a court order.”  Id. at 1079. 

Here, IJ Peters was incorrect about the standard for derivative citizenship.  She repeatedly

questioned Mr.  about whether his parents were “still married” or divorced and

was focused solely on those two options: married or divorced.  That, however, does not

accurately reflect the derivative citizenship standard.  Rather, Mr.  parents

could be married and not divorced, yet he still could qualify for derivative citizenship if IJ Peters

determined they were separated by virtue of law, i.e., if they were living separate and apart and

there had been a final rupture of the marital relationship.  The IJ misconstrued the standard under

the statute and deprived Mr.  of his opportunity to establish his derivative

citizenship under the correct standard.   

During a deportation hearing, the requirement that the IJ inform an alien of any apparent

eligibility for relief from deportation and give the alien the opportunity to pursue that form of

relief is “mandatory.”  See United States v. Arrieta, 224 F.3d 1076, 1079 (9th Cir. 2000) (quoting

United States v. Arce-Hernandez, 163 F.3d 559, 565 (9th Cir. 1998)).  An erroneous

determination by an IJ that the alien is statutorily ineligible for relief from deportation also

constitutes a denial of due process.  See United States v. Ubaldo-Figueroa, 364 F.3d 1042, 1049-

50 (9th Cir. 2004) (an inaccurate statement that an alien is ineligible for any relief constitutes a

breach of the IJ’s duty and a violation of due process).  Failure of the IJ to inform the defendant

of his eligibility for a waiver of deportation in the underlying proceedings establishes a violation

of due process in a collateral appeal in a case brought under 8 U.S. C. §  1326.  See Arrieta, 224

F.3d at 1079.  The failure of the IJ to advise an alien of his eligibility for a waiver of deportation
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violates the alien’s due process rights and “amount[s] to a complete deprivation of judicial

review of the determination.”  Mendoza-Lopez, 481 U.S. at 840.  “Even if the alien’s eligibility is

not clearly disclosed in the record, the IJ has a duty to discuss discretionary relief with the alien

so long as the record as a whole raises a reasonable possibility of eligibility of such relief.” 

Andrade-Partida, 110 F.Supp.2d at 1268.

Here, IJ Peters incorrectly informed Mr.  that his parents had to be

divorced in order for him to be eligible for derivative citizenship.  In fact, that was not the case,

and his parents’ separation was sufficient to establish “legal separation” under the applicable

derivative citizenship statute.  See Minasyan, 401 F.3d at 1078-79 (9th Cir. 2004).  As both Mr.

 and Ms.  have stated, as of 1992 when Mr.  was deported from the

United States, they were living separate and apart and there had been a final rupture of the

marital relationship.  At that time, they had no intention of resuming marital relations.  Indeed,

Mr.  had a child with another woman, and began living a life with his “new” family. 

Moreover, IJ Peter’s error is not excused by the fact that Mr.  had not yet

documented his citizenship.  “Because citizenship is transmitted automatically upon the parent’s

naturalization, it does not depend on the filing of an application, an administrative decision, a

court order, an oath of allegiance, or any other procedure.”  Minasyan, 401 F.3d at n.10 (citing

INS Interp. § 320.1(a)(1)).  Mr.  automatically derived citizenship in 1996 when

his mother naturalized.  As such, IJ Peters order of deportation against him violated his due

process rights. 

2. Mr.  Due Process Rights Were Also Violated by His
Attorney’s Failure to Pursue His Derivative Citizenship Claim 

In addition, Mr.  due process rights were violated by his attorney’s

ineffective assistance of counsel.  While there is no constitutional right to counsel in deportation

proceedings, see Castro-Nuno v. INS, 577 F.2d 577, 578 (9th Cir. 1978), due process must be

accorded.  See United States v. Barraza-Leon, 575 F.2d 218, 220 (9th Cir.1978). “Ineffective

assistance of counsel in a deportation proceeding is a denial of due process under the Fifth
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Amendment if the proceeding was so fundamentally unfair that the alien was prevented from

reasonably presenting his case.”  Lopez v. INS, 775 F.2d 1015, 1017 (9th Cir. 1985).  Due

process challenges to deportation proceedings normally require a showing of prejudice.  See Lata

v. INS, 204 F.3d 1241, 1246 (9th Cir. 2000) (alien must show error and prejudice on ineffective

assistance claim); see also Getachew v. INS, 25 F.3d 841, 845 (9th Cir. 1994). “Prejudice is

found when the performance of counsel was so inadequate that it may have affected the outcome

of the proceedings.” Ortiz v. INS, 179 F.3d 1148, 1153 (9th Cir. 1999).  However, there is a

presumption of prejudice where judicial review of the deportation was foreclosed by flaws in the

administrative proceedings.  See United States v. Leon-Leon, 35 F.3d 1428, 1431 (9th Cir. 1994)

(“The only circumstance under which we suggested no showing of prejudice was necessary was

‘when the administrative proceedings were so flawed’ that an effective judicial review of a

deportation, which might otherwise have been prevented, would be foreclosed.”).

In examining claims of ineffective assistance of counsel as a due process violation, the

Ninth Circuit looks to Sixth Amendment right to counsel jurisprudence as a guide.  See

Dearinger v. Reno, 232 F.3d 1042 (9th Cir. 2000).  Counsel’s dereliction of duties need not

deprive petitioner of any constitutional right to violate due process; only prejudicial ineffective

assistance of counsel need be shown.  Id.  (finding ineffective assistance from counsel’s failure to

file timely petition for review even though there is no constitutional right to petition the federal

courts).

The Ninth Circuit has found ineffective assistance of counsel resulting in a due process

violation on many occasions.  For example, in Singh v. Ashcroft, 367 F.3d 1182 (9th Cir. 2004),

the court found prejudicial ineffective assistance where the attorney failed to file an appellate

brief under after the deadline had passed.  Id. at 1184.  When the attorney attempted to file the

brief late, it was returned by the BIA with instructions that it should be resubmitted with a

motion for consideration of a late-filed brief.  Id.  The attorney did not attempt to refile the brief

and did not inform his client of the communication from the BIA.  Id.  The Ninth Circuit
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concluded that the attorney’s actions constituted ineffective assistance of counsel.  Id. at 1189-

90.

In Castillo-Perez v. INS, 212 F.3d 518, 526 (9th Cir. 2000), the court concluded that the

petitioner had stated a “clear and obvious case” of ineffective assistance from counsel’s failure to

timely file an application for suspension of deportation in spite of telling the client that he had

done so.  Prejudice clearly resulted because counsel’s performance may have affected the

outcome and the court remanded for a new hearing so that petitioner could apply for suspension

of deportation.  Id. at 528 & n.12.  Even though the law had since changed, the court emphasized

that on remand the immigration court must apply the law as it existed at the time of the due

process violation from counsel’s deficient performance, in order to protect petitioner’s rights to

the same extent his attorney should have done in the first instance.  Id. at 528.

Likewise, in Dearinger v. Reno, 232 F.3d 1042 (9th Cir. 2000), the court affirmed the

grant of a habeas corpus petition alleging ineffective assistance of counsel from his failure to file

a timely petition for review.  This was a due process violation, according to the court, because the

error deprived petitioner of an appellate proceeding entirely.  Prejudice was presumed as the

“‘adversary process itself has been rendered presumptively unreliable’” and cannot be

“accord[ed] any presumption of reliability.”  See id. at 1045 (quoting Roe v. Flores-Ortega, 120

S.Ct. 1029, 1038 (2000) (finding ineffective assistance in failure to perfect appeal under Sixth

Amendment right to counsel)); see also Lopez v. INS, 184 F.3d 1097 (9th Cir. 1999) (allowing

tolling of 180-day time bar based on fraud and ineffective assistance by a non-lawyer “counsel”

who posed as an attorney).

In this case, Immigration Specialist Angela Bean has identified numerous errors made by

Mr. Myers that substantially prejudiced Mr.   At the time of the hearing, “Mr.

 could have presented a claim to derivative citizenship based on his mother’s

naturalization.”  See Declaration of Angela Bean (hereinafter “Bean Decl.”) attached to Linker

Auth. Decl. as Exhibit J.  “That Mr.  parents did not have a legal separation
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order at the time of his hearing did not preclude his citizenship claim.”  Id.  Rather, Mr. Myers

could have nonetheless presented his claim. 

“At a minimum,” Mr. Myers should have consulted with a family law attorney about how

the parents’ separation would be considered under the law.  Mr. Myers stated on the record that

he knew that when Ms.  naturalized, Mr.  was an LPR, under 18 years of

age, in the sole custody of his mother, and his father had been deported from the United States.  

He said to the IJ: “He was out of the country, he wasn’t here with the family at all.”  See

Transcription of Immigration Hearing, Sept. 16, 2003, attached to Linker Auth. Decl. as Exhibit

L-2.  Certainly, that was enough to warrant at least a consultation with a family law specialist. 

Moreover, and in Ms. Bean’s professional experience “[p]erhaps most egregious is Mr.

Meyers’ apparent failure to file a Form N-600 application for certificate of citizenship despite his

claim to the immigration court on October 8, 2003 that he had already done so.”  See Bean Decl.,

attached to Linker Auth. Decl. as Exhibit J.  An N-600 application would be an acknowledgment

of derivative citizenship decided by the United States Citizenship and Immigration Services

(hereinafter “USCIS”).  Moreover, derivative citizenship is not a discretionary benefit and

therefore his criminal record would not have been an impediment to approval.  Id.  A thorough

review of Mr.  A-file, however, reveals that no such document was ever filed. 

Id.  “Such an omission is not only a failure to represent Mr.  properly but also an

apparent misrepresentation to the immigration court.”  Id.  

In addition, Mr. Myers failed to present Mr.  citizenship claim in two

other available forms.  Id.  First, “he could have assisted Mr.  in applying for a

U.S. Passport.”  Id.  That would have been adjudicated by the Department of State, and was

another avenue to document his citizenship.  Id.  Yet, Mr. Myers failed to undertake this action.

Second, Mr. Myers could have sought to “terminate the removal proceedings directly, on the

ground that Mr.  was not an alien.”  Id.  IJ Peters was required to make an

independent determination of alienage, and Mr. Myers failure to present motion to terminate the
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proceedings is especially problematic here because the immigration judge recognized that she

could not proceed if Mr. Meyers were able to present a prima facie case for U.S. citizenship,

thereby signaling to Mr. Myers that he could take action.  Id.  He still did nothing.    

Finally, Mr. Myers failed in his duty to undertake even the most minimal investigation of

Mr.  case.  See id.  Had he done such an investigation, it “would have made

apparent that Mr.  could present a strong citizenship claim.”  Id. (emphasis

added).   In sum, Mr. Myers’ performance was significantly deficient. 

3. Mr.  Suffered Prejudice As a Result of These Defects

To satisfy a showing of prejudice, an “alien does not have to show that he actually would

have been granted relief.  Instead, he must only show that he had a ‘plausible’ ground for relief

from deportation.”  See United States v. Ubaldo-Figueroa, 364 F.3d 1042, 1050 (9th Cir. 2004)

(quoting United States v. Arrieta, 224 F.3d 1076, 1079 (9th Cir. 2000)).  Although the Ninth

Circuit has not defined the term “plausible,” “this standard would seem to encompass borderline

cases, perhaps even where the equities are in equipoise.  Stated differently, it seems fair to

interpret this standard as granting defendants in illegal entry cases the benefit of the doubt, even

if they have a borderline claim of prejudice, as long as they establish that their deportation

proceeding was procedurally deficient.”  Wible, Brent S., The Strange Afterlife of Section 212(c)

Relief: Collateral Attacks on Deportation Orders in Prosecutions for Illegal Reentry After St.

Cyr, 19 GEO. IMMIGR. L.J. 455, 475 (Summer 2005).  Thus, under applicable law, Mr. 

 need not show that he actually would have been granted relief, or even that there was a

reasonable probability that he would have been granted relief.  See United States v. Muro-Inclan,

249 F.3d 1180, 1184 (9th Cir. 2001).  A showing of plausible or possible granting of relief is

sufficient.  

Here, as explained above, there is little question that Mr.  was prejudiced

by the defects in his immigration proceeding: he had more than a plausible claim to relief;

indeed, as a result of the defects, a citizen of the United States was deported.  There is no greater
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prejudice.  Had the IJ properly construed the derivative citizenship statute, Mr. 

would have presented evidence that his parents had legally separated in 1992.  Specifically, his

mother would have testified and presented evidence that she and Mr.  had separated in

1992.  She would have been able to testify that he had been arrested trying to smuggle another

woman into the United States, and that he had been having an affair with that woman.  She

would have been able to testify that this other woman, Ms. Torres, was pregnant with Mr.

 child, and that Ms. Torres gave birth to Mr.  child on September 10, 1991. 

She would have testified that as of that date, there was a parting of ways with no present

intention of continuing the marital relationship.  In addition, three of Mr. 

siblings were also present at his deportation hearing on January 9, 2004.  Any and all of them

also could have testified to this same information.  As such, Mr.  had at least a

plausible claim to derivative citizenship.  

To compound the prejudice created by the IJ’s defects, Mr.  also suffered

prejudice as a result of Mr. Myers’ incompetent assistance.  Where an alien loses his right to

appeal through the action of his attorney, there is a presumption of prejudice because he was

completely deprived of the appellate proceeding.  See Singh v. Ashcroft, 367 F.3d 1182, 1189

(9th Cir. 2004).  As the Ninth Circuit explains,

[W]here an alien is prevented from filing an appeal in an immigration proceeding due to
counsel’s error, the error deprives the alien of the appellate proceeding entirely.  And . . .
this error mandates a presumption of prejudice because the adversary process itself has
been rendered presumptively unreliable.  

Singh, 367 F.3d at 1189 (quoting Dearinger, 232 F.3d at 1045).  This presumption of prejudice

can be rebutted only if the alien did not have plausible grounds for relief from deportation.  See

id.  Here, the Court should presume prejudice because Mr.  lost his right to

appeal in reliance on his attorneys misrepresentations, including his inaccurate statement that he

had filed an N-600 on Mr.  behalf. 

Regardless, even if this Court does not presume prejudice, Mr.  suffered

actual prejudice from Mr. Myers incompetence.  Ms. Bean has identified three different avenues
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to relief that Mr. Myers should have sought for Mr.  (1) filing an N-600 with

the USCIS; (2) requesting a passport from the Department of State; and (3) seeking to terminate

the removal proceedings before IJ Peters.  See Bean Decl., attached to Linker Auth. Decl. as

Exhibit J.  Mr.  had a strong claim to derivative citizenship and it is more than

plausible that had Mr. Myers sought relief through any one of these avenues Mr. 

 would have been granted citizenship, or at a minimum, avoided deportation.  Yet, Mr.

Myers did nothing.  

Had Mr. Myers done even the most minimal investigation he would have learned about

Mr.  parents separation in 1992.  Any competent immigration attorney would

have taken appropriate steps to conduct this basic investigation.  See Bean Decl., attached to

Linker Auth. Decl. as Exhibit J.  Indeed, even Mr. Myers himself said on the record that he was

going to talk with Mr.  mom about the status of her marriage.  He never did

that.  Additionally, he said he was going to investigate what happened after Mr. 

 father was deported from the United States in 1992.  He never did that either.  Had he

done so, he would have learned that Mr.  parents separated in 1992 and he

could have made, at a minimum, a prima facie claim to derivative citizenship.  In addition, even

if he thought that he needed an order from the court entitled “legal separation,” which he did not,

had he asked Ms.  to file for such a petition, she would have done so.  Instead, Mr. Myers

wholly abandoned his role as Mr.  advocate.  See id.

Moreover, Mr. Myers’ failure to file an N-600 on Mr. behalf, as well

as his affirmative misstatement to the court that he had filed such a document when he had not,

further prejudiced Mr.   Had the N-600 been filed, it was more than plausible

that it would have been granted because he had a “strong” derivative citizenship claim.  Id. 

Moreover, Mr.  would not stipulated to removal and waived his appeal had he

not relied on his counsel’s statements about the continued validity of his N-600.  Mr. 

 was substantially prejudiced by his attorney’s deficient performance:  Mr. Myers’ errors



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

MTN TO DISMISS INDICTMENT

U.S. v.  CR 07- 2323

completely prevented Mr. from having a full and fair opportunity to have his

strong derivative citizenship claim considered by the IJ or the immigration service.  

In short, Mr.  circumstances at the time of his deportation proceeding

demonstrate that it was more than plausible that he would have obtained derivative citizenship

had IJ Peters not erred in the standard for derivative citizenship and had his attorney not provided

deficient representation.

C. AS MR.  WAS MIS-ADVISED BY THE IJ AND HIS
ATTORNEY, HIS WAIVER OF APPEAL WAS NOT KNOWING AND
INTELLIGENT AND HE WAS DENIED THE OPPORTUNITY FOR JUDICIAL
REVIEW (8 U.S.C. § 1326(D)(1) AND (D)(2))

1. If Mr.  Must Exhaust His Administration Remedies,
Because His Waiver of Appeal was Not Knowing and Intelligent, He is
Deemed to Have Exhausted his Administrative Remedies

While 8 U.S.C. § 1326(d)(1) requires that an alien exhaust all administrative remedies

before a collateral attack will succeed, the Ninth Circuit has held that a similar statutory

exhaustion requirement did not apply where there was a non-frivolous claim to citizenship. 

Minasyan, 401 F.3d at 1074-75 (holding that “the statutory administrative exhaustion

requirement of [8 U.S.A.] § 1252(d)(1) does not apply to a person with a non-frivolous claim to

U.S. citizenship even if he has previously been (illegally) deported by the government.” (internal

quotations and citations omitted.)).  Because Mr.  claim to citizenship is not

patently frivolous, he must be excused from the exhaustion requirement. 

Even if this Court determines that Mr.  must meet the exhaustion

requirement of 8 U.S.C. § 1326(d)(1), the exhaustion requirement “cannot bar collateral review

of a deportation proceeding when the waiver of right to an administrative appeal did not comport

with due process.”  Ubaldo-Figueroa, 364 F.3d at 1048 (citing United States v. Muro-Inclan, 249

F.3d 1180, 1183-84 (9th Cir. 2001)). The Due Process Clause requires that an alien’s waiver of

his right to appeal a deportation order be “considered and intelligent.”  See id. at 1049; see also

Mendoza-Lopez, 481 U.S. at 839.   An alien who is not advised of his rights cannot make a

“considered and intelligent” waiver, and is thus not subject to the exhaustion of administrative
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remedies requirement of 8 U.S.C. § 1326(d).  See Ubaldo-Figueroa, 364 F.3d at 1049-50;

Pallares, 359 F.3d at 1096 (“Where ‘the record contains an inference that the petitioner is

eligible for relief from deportation,’ but the IJ fails to ‘advise an alien of this possibility and give

him an opportunity to develop the issue,’ we do not consider an alien’s waiver of his right to

appeal his deportation order to be ‘considered and intelligent.’”) (citing Muro-Inclan, 249 F.3d at

1182) (remaining citations omitted.).  As such, under Ninth Circuit precedent, the undisputed

failure of the IJ or any immigration official to correctly advise Mr.  of his

eligibility for derivative citizenship – and the affirmative mis-statement of the standard for such

relief – excuses Mr.  from the administrative remedies exhaustion requirement

of his collateral attack under 8 U.S.C. § 1326(d)(1).  In addition, Mr. 

reasonable reliance on his attorney’s false statement to him and the immigration court that he had

filed an N-600, which would remain valid and subject to adjudication after his removal, further

excuses the exhaustion requirement.      

2. Mr.  Was Deprived of An Opportunity for Judicial Review

Because Mr.  has a non-frivolous claim to citizenship, he was similarly

deprived of an opportunity for judicial review based on the defects at his immigration hearing. 

See Rivera, 394 F.3d at 1136.  It is not possible to “unintentionally relinquish U.S. citizenship[;]

[t]he Constitution does not permit American citizenship to be so easily shed.”  Minasyan, 401

F.3d at 1075 (internal quotations and citations omitted).  Indeed, an immigration judge is

obligated to advise an alien regarding apparent avenues for relief from deportation.  See, e.g.,

Duran v. INS, 756 F.2d 1338, 1341-42 (9th Cir.1985) (citing 8 C.F.R. § 242.17(a) (1984)). 

When the IJ fails to so advise, the Ninth Circuit has held that aliens are deprived a meaningful

opportunity for judicial review.   See, e.g, Pallares-Galan, 359 F.3d at 1098 (“For the same

reasons [as those stated to find that Pallares’ waiver of appeal was procedurally defective] we

hold that Pallares was deprived of a meaningful opportunity for judicial review”); see also

Ubaldo-Figueroa, 364 F.3d at 1050 (same); see also Andrade-Partida, 110 F. Supp at 1271



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

MTN TO DISMISS INDICTMENT

U.S. v.  CR 07- 2525

(finding that the IJ’s failure to advise of section 212(c) relief deprived the alien of judicial

review).  Mr.  thus meets this prong of a collateral attack on his deportation

proceeding.  Moreover, Mr.  relied on his attorney’s inaccurate advise and

misinformation to waive his appeal and stipulate to removal further evidences the denial of his

meaningful opportunity for judicial review. 

 IV.     CONCLUSION

For the foregoing reasons, Mr.  respectfully requests that this Court

dismiss the indictment in the instant case.

Dated: June 11, 2008

Respectfully submitted,

BARRY J. PORTMAN
Federal Public Defender

/s/

JODI LINKER
Assistant Federal Public Defender
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