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This presentation is intended to touch on challenging issues that arise
throughout the handling of a fraud case — from pre-indictment through
sentencing. While each of these issues would merit a full presentation on their
own, our goal is merely to assist practitioners by encouraging them to think about
these issues in advance and to provide some sources of information that may help
in addressing these challenges as they arise.

PRE-INDICTMENT & DISCOVERY STAGE

. Parallel Civil and Criminal Investigations/Proceedings

More and more often we are seeing government coordination of civil and
criminal investigations and proceedings, including but not limited to civil
investigations by the SEC, CFTC and the IRS, all of which create extreme
challenges for the criminal defense practitioner. The representation of indigent
clients is even more problematic, due to the fact that many of them cannot afford
attorneys to represent them in their simultaneous civil proceedings, so they are
responding pro se to complex and inculpatory discovery requests and
participating in depositions with Fifth Amendment implications.

Some of the immediate issues you need to be prepared to address when
you find yourself in overlapping civil and criminal investigations and/or court
proceedings include:

e Should you enter a special appearance in the civil proceeding for the
purpose of seeking a stay until the conclusion of the criminal matter?

¢ Should you enter a special appearance in the civil proceeding for the
purpose of asserting Fifth Amendment rights in response to discovery
requests or in order to attempt to quash a subpoena ?

¢ Should you attend and silently observe depositions to learn information
that impacts the criminal investigation?

¢ Should you advise your client to assert the Fifth Amendment to all
guestions in his/her deposition?




e How involved should you be in the drafting of any settlement
documents — especially if the SEC is demanding an admission of some
sort of fraud?

e How involved should you be with Receivers and their demands for
documents from your client?

¢ At what point does “coordination” between a US Attorney and a civil
agency become bad faith sufficient to support mations to suppress
and/or dismiss in the criminal matter?

¢ How do you handle your billing/budget issues with your District Court
when you know substantial work will be involved in connection with the
civil matter?

There are no hard and fast rules to any of these guestions, but the failure to
think through these issues may lead to missed opportunities to access valuable
information at the beginning of your case or to devastating admissions on the
part of your client. Attachment A is the case of United States v. Stringer, 521 F.3d
1189 (9" Cir. 2008), which contains a good summary of the law regarding the
propriety of coordinated investigations and the boundaries of bad faith on the
part of the Government and may come in handy as you are analyzing whether or
not to file motions in the criminal case. Woe also refer you to an excellent article
by Walter P. Loughlin, Esq., titled “Parallei Civil and Criminal Proceedings” and
printed by the ABA in their Practical Litigator publication - the link to the article is
Attachment B. Mr. Loughlin’s article fleshes out a lot of these dilemmas and
provides numerous helpful case citations.

Il. Handling Original Documents that may be Evidence

If you regularly handle fraud cases, it is inevitable that at some point you will
come into possession of original client files — either paper or electronic. Or,
alternatively, you will become aware that your client has such materials in his or
her possession (like on a thumb drive in a box at home or in a random storage
unit somewhere) and there is a strong likelihood that the Government would be
very interested in seeing the documents in question. Some of the ethical
questions raised in this scenario include:




e What should you advise your client about retention of records during
the investigation phase but before Indictment? Does that change after
Indictment?

s If the records come into your possession and you subsequently become
aware they have evidentiary value, what is your duty (if any) to disclose
to the Government?

e What is your duty if you become aware your client has destroyed
records?

¢ |f you become aware of records being stored digitally or otherwise, is it
a good idea to bring them to your office to review them? Does it matter
if you view them elsewhere?

As with all ethical dilemmas, it is always a good idea to start with the rules
of professional conduct. The ABA’s Model Rules of Professional Conduct contain
multiple rules which may apply in this situation — some of which are in direct
conflict, Of course, you begin with Rule 1.6, which lays out the Duty of
Confidentiality to your client. However, you cannot stop there. Rule 3.4 which
lays out your duty of Fairness to Opposing Counsel addresses your obligation not
to block access to evidence and Rule 4.1, Truthful Statements to Others, also
bears some relevance here. There is no clear guidance in the Model Rules for this
tricky scenario. Therefore, a clearer avenue to a solution can be found in the ABA
Standards of Criminal Justice, which deal specifically with the unigue duties of
criminal defense counsel. Standard 4-4.7 is very instructive and deals specifically
with handling physical evidence that may have incriminating implications. A copy
of the Standard is Attachment D, and a link to a very thorough article from the
ABA’s Criminal Justice magazine debating the ethical issues surrounding this topic
is found on Attachment C.

TRIAL STAGE

I Dangerous Catch Phrases

The Government loves to throw around ominous-sounding catch phrases
such as “Ponzi scheme”, “fraudster”, “sham”, “scam”, “con-man”, “predator”,
“tax protester”, “sovereign citizen” etc. etc., when describing the defendant or
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the case to the Jury. The use of such terminology is prejudicial pursuant to Rule
403 of the Federal Rules of Evidence and without a basis in the law and serves no
other purpose than inciting outrage and bias in the jury. As defense counsel, we
should push back against the use of this sort of damaging rhetoric and consider
motions in limine seeking their exclusion at trial. Sometimes, even more subtle
phrasing can be used — such as emphasizing that a company is a “limited liability
corporation” to insinuate that such a designation is improper or used to protect a
defendant from consequences of illegal or wrongful conduct.

. Overly Simplified Demonstrative Exhibits

An often used Government tactic in complex fraud cases is to attempt to
“summarize” thousands of pages of discovery materials with some sort of
oversimplified chart or spreadsheet, which is actually nothing more than a map of
the Government’s theory of the case without the context or details that would
generate a true summary. Often, the Government seeks to refer to such
damaging exhibits without having laid the proper foundation of evidence to
support the summary. Furthermore, many of these demonstrative exhibits are
replete with legally conclusory statements such as “evidence of fraudulent
statements”, etc.

Attached as Exhibit E is a fairly recent Tenth Circuit case of United States v.
Irvin, which gives a great summary of the faw and a compelling argument as to
why these types of Exhibits are so damaging and improper at trial.

Ili.  Exploring the Defense of Solvency

“Solvency is entirely a matter of temperament and not of income.” Logan P.
Smith

In a large complex fraud case, the government routinely relies on a “money
trail” to prove the element(s) of “scheme”, “artifice” “misrepresentation” or
“omission.” The government also routinely uses the transfers of proceeds within
an entity as evidence of “materiality.” To whom is money NOT material? Fraud
cases are difficult to simplify and the government must always carry this piano on

their back.
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The government routinely attempts to accomplish this difficult task of
simplifying sometimes years of financial transactions and machinations by
reducing a business - real, half-baked or ethereal - to the concept of a person with
a bank account, a computer and maybe a credit card. Through the use of forensic
accountants, receivers, IRS agents and others, the government will inevitably
attempt to show victim money entering the scheme and then those proceeds
being allocated for incorrect (read illegal) purposes. Some blatant examples:

1. The use of “LIFO” accounting principles (Last in first out) to prove the
scheme.

2. The use of a bank statement, or worse a 1006 exhibit, to bolster the
term “ponzi.”

3. The fact that the defendant profited - maybe even like a CEO - as
evidence of criminality.

Juries must be disenfranchised of the concept that every business decision
is subject to scrutiny. The real issue that a jury should determine is whether an
entity is, can or could be solvent and whether the business transactions were just
that- TRANSACTIONS - even if they are risky, undocumented, or just plain dumb.
Even those types of decision are not in and of themselves criminal.

In short, consider analyzing your evidence in terms of discussing a business
and not a person. Use business terms and business experts. Discuss how difficult
it is to define solvency. So many things can come into play such as company
assets (tangible or intangible), the ability to borrow, accounts receivables (maybe
just outstanding loans that are undocumented..) . And yes, even goodwill - ask
your expert. A business that is even potentially profitable can be justified in
expending new money to cover an old debt. A business with working capital can
do just that: work its capital. If a company can, in some form or fashion, be
deemed solvent, the company will more than likely be given more deference in its
actions by the jury. Solvency is a malleable term that can give space for many
questionable business decisions.




SENTENCING

1. 2015 Amendments to the Guidelines

The United States Sentencing Commission voted to promulgate several
amendments that will affect, and oftentimes may reduce, sentences in fraud
cases. If Congress does not disapprove the amendments, they will go into
effect on November 1, 2015. Attachment F provides you with a summary of
the amendments and the complete, redlined versions of the proposed
Amendments with commentary attached. The commission addressed
Mitigating Role, Jointly Undertaken Criminal Activity, Inflationary Adjustments,
Intended Loss, Victims Table, Sophisticated Means and Fraud on the Market.
Interestingly, at the public hearing on the proposed amendments the
Department of Justice opposed most of the amendments arguing that any
move to reduce the sentences in fraud cases would ignore the “overwhelming
societal consensus” in favor of harsh punishment for these crimes.

The new battleground arising out of these Amendments is the definition of
loss amount. “Intended loss” is now directly tied to what the defendant
purposefully sought to inflict. Itis no longer what “could have been” the
result. Defense counsel should carefully review the changes to the definition
and try to craft a defense around their client’s specific intent.

I, Restitution

An oft repeated battle cry of lawyers defending mortgage fraud cases is
that downstream lenders are getting a windfall when the Court uses the
original mortgage amount as a starting point for determining proper
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restitution. It is commonly known in the industry that downstream lenders
are able to purchase the original mortgages at a much reduced cost. A
recent case in the 10™ Circuit held that in mortgage fraud cases where the
“victim” owed restitution was a downstream lender who purchased the
mortgage from the original lender for less than its original amount, the
“actual amount” of loss subject to a restitution order is the amount the
downstream lender ACTUALLY PAID the original lender, less the amount
received from the foreclosure sale. Attachment G is a copy of the case,
United States v. Roger Keith Howard. This type of analysis may come in
handy in other types of restitution arguments as well.

Hl.  White Collar Registries

The Utah Legislature recently passed a measure to build the nation’s
first white-collar offender registry, which will include a recent photograph
of the offender along with their date of birth, height, weight, eye and hair
color. A copy of the legislation is Attachment H. While this is a fairly new
idea and has not yet been adopted in other states, it is definitely a trend to
watch and to think about as your client ponders their options.




Below is the link to an excellent article about Parallel Civil and Criminal
Proceedings contained in the ABA’s Practical Litigator publication.

http://files.ali-aba.org/thumbs/datastorage/lacidoirep/articles/PLIT1103-
Loughlin_thumb.pdf
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A good article examining the ethical obligations of attorneys who come into
possession of documents which may have evidentiary value to the Government.

http://www.americanbar.org/content/dam/aba/publications/criminal_justice_ma
gazine/cjsull_uphoff.authcheckdam.pdf
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Standard 4-4.7 Handling Physical Evidence With Incriminating Implications

(a) Counseling the client: If defense counsel knows that the client possesses physical
evidence that the client may not legally possess (such as contraband or stolen property) or
evidence that might be used to incriminate the client, counsel should examine and comply with
the law and rules of the jurisdiction on topics such as obstruction of justice, tampering with
evidence, and protection for the client’s confidentiality and against self-incrimination. Counsel
should then competently advise the client about lawful optionsg and obligations.

(b) Permissible actions of the client: 1f requested or legally required, defense counsel may
assist the client in lawfully disclosing such physical evidence to law enforcement
authorities. Counsel may advise destruction of a physical item if its destruction would not
obstruct justice or otherwise violate the law or ethical obligations. Counsel may not assist the
client in conduct that counsel knows is unlawful, and should not knowingly and unlawfully
impede efforts of law enforcement authorities to obtain evidence.

(¢) Confidentiality: Defense counsel should act in accordance with applicable confidentiality
laws and rules. In some circumstances, applicable law or rules may permit or require defense
counsel to disclose the existence of, or the client’s possession or disposition of, such physical
evidence.

(d} Receipt of physical evidence: Defense counsel should not take possession of such
physical evidence, personally or through third parties, and should advise the client not to give
such evidence to defense counsel, except in circumstances in which defense counsel may
lawfully take possession of the evidence. Such circumstances may include:

(i) when counsel reasonably believes the client intends to unlawfully destroy or conceal
such evidence;

(11} when counsel reasonably believes that taking possession is necessary to prevent
physical harm to someone;

(iii) when counsel takes possession in order to produce such evidence, with the client’s
informed consent, to its lawful owner or to law enforcement authorities;

(iv) when such evidence is contraband and counsel may lawfully take possession of it in
order to destroy it; and

(v) when defense counsel reasonably believes that examining or testing such evidence is
necessary for effective representation of the client.

(e) Compliance with legal obligations to produce physical evidence: 1f defenge counsel
receives physical evidence that might implicate a client in criminal conduct, counsel should
determine whether there is a legal obligation to return the evidence to its source or owner, or to
deliver it to law enforcement or a court, and comply with any such legal obligations. A lawyer
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who is legally obligated to turn over such physical evidence should do so in a lawful manner that
will minimize prejudice to the client.

(£) Retention of producible item for examination. Unless defense counsel has a legal
obligation to disclose, produce, or dispose of such physical evidence, defense counsel may retain
such physical evidence for a reasonable time for a legitimate purpose. Legitimate purposes for
temporarily obtaining or retaining physical evidence may include: preventing its destruction;
arranging for its production to relevant authorities; arranging for its return to the source or
owner; preventing its use to harm others; and examining or testing the evidence in order to
effectively represent the client,

(g) Testing physical evidence. If defense counsel determines that effective representation of
the client requires that such physical evidence be submitted for forensic examination and testing,
counsel should observe the following practices:

(i) The item should be properly handled, packaged, labeled and stored, in a manner
designed to document its identity and ensure its integrity.

(ii} Any testing or examination should avoid, when possible, consumption of the item, and a
portion of the item should be preserved and retained to permit further testing or examination.

(iii) Any person conducting such testing or examination should not, without prior approval
of defense counsel, conduct testing or examination in any manner that will consume the item or
otherwise destroy the ability for independent re-testing or examination by the prosecution.

(iv) Before approving a test or examination that will entirely consume the item or destroy
the prosecution’s opportunity and ability to re-test the item, defense counsel should provide the
prosecution with notice and an opportunity to object and seek an appropriate court order,

(v) If a motion objecting to consumptive testing or examination is filed, the court should
consider ordering procedures that will permit independent evaluation of the defense’s analysis,

including but not limited to:

(A) permitting a prosecution expert to be present during preparation and testing of the
evidence;

(B) video recording the preparation and testing of the evidence;
(C) still photography of the preparation and testing of evidence; and

(D) access to all raw data, notes and other documentation relating to the defense
preparation and testing of the evidence.

(h) Client consent to accept a physical item. Before voluntarily taking possession from the
client of physical evidence that defense counsel may have a legal obligation to disclose, defense




counsel should advise the client of potential legal implications of the proposed conduct and
possible lawful alternatives, and obtain the client’s informed consent.

(i) Retention or return of item when law permits. 1f defense counsel reasonably determines
that there is no legal obligation to disclose physical evidence in counsel’s possession to law
enforcement authorities or others, the lawyer should deal with the physical evidence consistently
with ethical and other rules and law, If defense counsel retains the evidence for use in the
client’s representation, the lawyer should comply with applicable law and rules, including rules
on safekeeping property, which may require notification to third parties with an interest in the
property. Counsel should maintain the evidence separately from privileged materials of other
clients, and preserve it in a manner that will not impair its evidentiary value. Alternatively,
counsel may deliver the evidence to a third-party lawyer who is also representing the client and
will be obligated to maintain the confidences of the client as well as defense counsel,

(5) Adoption of judicial and legislated procedures for handling physical evidence. Courts and
legislatures, as appropriate, should adopt procedures regarding defense handling of such physical
evidence, as follows:

(i) When defense counsel notifies the prosecution of the possession of such evidence or
produces such evidence to the prosecution, the prosecution should be prohibited from presenting
testimony or argument identifying or implying the defense as the source of the evidence, except
as provided in Standard 3-3.6;

(iiy When defense counsel reasonably believes that contraband does not relate to a pending
criminal investigation or prosecution, counsel may take possession of the contraband and destroy
it.



U.S. Sentencing Commission
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Washington, DC 20002-8002
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NEWS RELEASE

April 9, 2015

U.S. SENTENCING COMMISSION ADOPTS ECONOMIC CRIME AMENDMENTS
Increases Penalties for Hydrocodone Trafficking

WASHINGTON, D.C. (April 9, 2015) — The United States Sentencing Commission voted today
to adopt changes to the fraud guideline to address longstanding concerns that the guidelines do not
appropriately account for harm to victims, individual culpability, and the offender’s intent. The
Commission also voted to change the drug quantity table to account for the rescheduling of
hydrocodone.

The Commission altered the victim enhancement in the fraud guideline to ensure that where even
one victim suffered a substantial financial harm, the offender would receive an increased sentence.
It also made changes to refocus economic crime penalties toward the offender’s individual intent,
while maintaining an underlying principle of the fraud guideline that the amount of loss involved
in the offense should form a major basis of the sentence,

“We found through comprehensive examination that the fraud guideline provides an anchoring
effect in the vast majority of cases, but there were some problem areas, particularly at the high-end
of the loss table,” said Chief Judge Patti B, Saris, chair of the Commission. “These amendments
emphasize substantial financial harms to victims rather than simply the mere number of victims
and recognize concerns regarding double-counting and over-emphasis on loss.”

The Commission also acted today to provide additional guidance as to which offenders are eligible
to receive a reduced sentence as a minor or minimal participant in an offense. “This change is
intended to encourage courts to ensure that the least culpable offenders, such as those who have no
proprietary interest in a fraud, receive a sentence commensurate with their own culpability without
reducing sentences for leaders and organizers,” Saris said.

The Commission voted to increase penalties associated with hydrocodone, a prescription narcotic.
In October 2014, the Drug Enforcement Administration (DEA) rescheduled some forms of
hydrocodone from Schedule III to the more serious Schedule IT. Schedule IT drugs include
cocaine, oxycodone, and morphine. The Commission heard testimony from scientific experts as
to the abuse potential of new stronger formulas of hydrocodone and that hydrocodone is virtually
identical in effect to oxycodone, which already is widely abused.

Ktpdaent F




“The DEA has expressed its concern, and input from the scientific and medical community and
law enforcement makes clear, there is a growing risk associated with illegal use of hydrocodone,”
Saris said. “Today’s amendments are the right policy decision to make penalties for hydrocodone
and oxycodone equivalent,”

The Commission also made an adjustment to monetary tables to account for inflation. This good-
government measure derives from a methodology provided by Congress and will have an effect on
both penalty and fine tables.

The amendments will be transmitted to Congress by May 1, 2015, If Congress does not act to
disapprove some or all of the amendments, they will go into effect November 1, 2015, More
information about this process and the amendments approved today will be available on the
Commission’s web site at www.ussc.gov.

A

The United States Sentencing Commission, an independent agency in the judicial branch of the
Jederal government, was organized in 1985 to develop a national sentencing policy for the federal
courts. The resulting sentencing guidelines structure the couris’ sentencing discretion (o help
ensure that similar offenders who commit similar offenses receive similay sentences.

Contact: Kira Antell

Acting Director

Office of Legislative & Public Affairs
(202) 502-4544 | kantell@ussc.gov




Summary of 2015 Proposed Amendments to the Sentencing Guidelines
National Sentencing Resource Counsel Project!
April 10, 2015

On April 9, 2015, the Sentencing Commission voted to promulgate amendments to the guidelines.
These amendments will be submitted to Congress by May 1, 2015, Barring congressional action, they
will take effect November 1, 2015, This memo contains a brief summary of the most relevant changes.
Please be sure to read the actual language of the proposed amendments available on the Commission’s
website at: http://bit.ly/1ar7IMX.

Because none of these amendments will become effective until November 1, 2015, any arguments based
upon them before that date must be done in the form of a variance, Although some of the amendments
will reduce sentences, the Commission declined to consider whether they should be made retroactive,

1. Mitigating Role

The Commission made some modest changes to the mitigating role guideline that clarify its operation
and that should result in more defendants receiving a mitigating role adjustment. First, it addressed a
circuit split on the meaning of “average participant,” adopting the approach of the Seventh and Ninth,
which defines “average participant” by reference to those persons who participated in the criminal
activity at issue in the defendant’s case. It rejected the approach of the First and Second Circuits, which
required a court to consider the defendant’s culpability relative to his co-participants and to the typical
participant in a similar crime,

Second, it added a non-exhaustive list of factors for the court to consider in determining whether to
apply a -4, -2, or intermediate adjustment:

i. the degree to which the defendant understood the scope and structure of the criminal
activity;

ii.  the degree to which the defendant participated in planning or organizing the criminal
activity;

iili,  the degree to which the defendant exercised decision-making authority or influenced the
exercise of decision-making authority;

iv.  the nature and extent of the defendant’s participation in the commission of the criminal
activity, including the acts the defendant performed and the responsibility and discretion
the defendant had in performing those acts;

v.  the degree to which the defendant stood to benefit from the criminal activity,

! Sentencing Resource Counsel Project is a national project of the Federal Public & Community
Defenders.,




Third, the commentary now states by way of example that “a defendant who does not have a proprietary
interest in the criminal activity and who is simply being paid to perform certain tasks should be
considered for an adjustment under this guideline,” It also provides that “[t]he fact that a defendant
performs an essential or indispensable role in the criminal activity is not determinative.” This latter
change rejects the approach of many circuits, which have held that a defendant who plays an
indispensable or essential role does not qualify for a mitigating role adjustment.

Fourth, the commentary discussing individuals who perform [imited functions has been changed to state
that they “may receive” a mitigating role adjustment rather than that they “are not precluded” from
receiving an adjustment.

2. Jointly Undertaken Criminal Activity

The Commission voted to promulgate an amendment to §1B1.3, restructuring the guideline and its
commentary to “set out more clearly the three-step analysis the court applies in determining whether the
defendant is accountable for acts of others in the jointly undertaken criminal activity.”

The three step analysis requires that before a court may consider the acts and omissions of others under
§1BL.3(a)1)(B), it must find that those acts and omissions were (1) “within the scope of the jointly
undertaken activity; (2) in furtherance of that criminal activity; and (3) reasonably foreseeable in
connection with that criminal activity.” The commentary to §1B1.3 also makes clear that if one of
those criteria is not met, the conduct is “not relevant conduct” under the “jointly undertaken provision.”

The Commission had requested commented on whether it should replace the reasonable foreseeability
requirement with a higher mens rea, but it declined to take up the issue this amendment cycle. Fora
potential variance argument on why “reasonable foreseeability” is a negligence standard that does not
satisfy the statutory purposes of sentencing, see the Defender comments to the Commission, available on
fd.org at http://bit.ly/lyZ6nTw.

3. Inflationary Adjustments

The Commission, for the first time in the history of the guidelines, voted to amend the monetary tables
to account for inflation, This means it will take larger loss amounts to trigger enhanced offense levels.
For example, it will take a loss amount of more than $40,000 instead of $30,000 to trigger a +6
enhancement under USSG §2B1.1.

This amendment also increases the fines tables. The Commission added a special note to §5E1.2
providing that for “offenses committed prior to November 1, 2015, use the applicable guideline range
that was set forth in the version of §5E.12(c) that was in effect on November 1, 2014.” This note
presumably is intended to avoid ex post facto problems.

It is worth noting that with this amendment, the Commission treats the various monetary tables in the
guidelines differently, using different time frames for different guidelines. For example, §2B1L.1 is
adjusted for inflation since 2001, whereas the monetary tables in §2B2.1 and §2B2.3 are adjusted for




inflation since 1989. The Commission claims this takes “into consideration the year each monetary
table was last amended” but ignores, as the Commission has admitted, that the monetary values in the
Chapter Two offense guidelines have “never been revised specifically to account for inflation.” For
more on this, and arguments to use in support of variances in cases involving the monetary tables that
received less favorable treatment, see the Statement of Michael Caruso.

4. Economic Crime
a. Intended Loss

The Commission amended the definition of intended loss at §2B1.1 comment. (n.3(A)(ii}) to limit
intended loss to the pecuniary harm “that the defendant purposely sought to inflict.”

b. Victims Table

The Commission made several changes to the victims table, First, with these amendments, the only
enhancement based solely on the number of victims is now a +2 for 10 or more victims, The
enhancements for 50 or more, and 250 will be eliminated effective Nov. 1, 2015, Second, the
amendments brings new victim enhancements, Starting Nov. 1, 2015, when the offense resulted in
“substantial financial hardship” to victims, the following enhancements will apply:

+2: substantial financial hardship to one or more victims.
+4: substantial financial hardship to five or more victims
+6: substantial financial hardship to twenty-five or more victims

[t is important to note that these new enhancements for substantial financial hardship are not cumulative
to the enhancement for 10 or more victims, but rather alternatives.

The Commission also amended the commentary to provide a list of factors the “court shall consider,
among other factors™ in determining whether the offense “resulted in substantial financial harm to a
victim.” Specifically, whether the offense resulted in the victim:

i. becoming insolvent;

ii. filing for bankruptcy;

iii. suffering substantial loss of a retirement, education or other savings or investment
fund;

iv. making substantial changes to his or her employment, such as postponing his or her
retirement plans;

v. making substantial changes to his or her living arrangements, such as relocating to a
less expensive home; and

2 Attached to Defender comments to the Commission, available on fd.org at http:/bit.ly/1 yZ6nTw.




vi, suffering substantial harm to his or her ability to obtain credit.
The amendments made three other victim related changes:

» The Commission removed the 4-level enhancement at 2B1.1(b)(16) for offenses that
“substantially endangered the solvency or financial security of 100 or more victims”

e The Commission changed one of the special rules for undelivered United States Mail. An
undelivered mail case that involved a relay box, collection box, or the other listed
containers shall be considered to have involved at least 10, instead of 50, victims. This
lowers the increase in offense level from +4 to +2,

¢ Because substantial harm to a person’s credit record is now a factor to be considered for
purposes of the victim enhancements, the Commission deleted the upward departure
provision based on substantial harm to a victim’s credit record, or the inconvenience of
repairing that record.

¢. Sophisticated Veans

The Commission’s amendment “narrows the scope of the specific offense characteristic to cases in
which the defendant intentionally engaged in or caused (rather than the offense involved) sophisticated
means.” USSG §2B2.1{b)}{10XC) as amended provides: “the offense otherwise involved sophisticated
means and the defendant intentionally engaged in or caused the conduct constituting sophisticated
means.”

d. Fraud on the Market

Although the Commission just amended the guidelines in 2012 to add a rebuttable presumption that loss
should be calculated in a specific way in cases involving the fraudulent inflation or deflation of a
publicly traded security or commodity, this year, the Commission changed course. With these
amendments, the Commission now advises courts to “use any method that is appropriate and practicable
under the circumstances.” The previously recommended method is now just “one... method the court
may consider,”

5. “Single Sentence” Rule

The Commission voted to promulgate an amendment that makes several changes to USSG §4A1.2,
addressing a circuit split between the Eighth and Sixth Circuits about whether sentences counted as a
“single sentence” qualify as a predicate conviction under the career offender guideline, §2K1.3
{explosives), and §2K2.2 (firearms)., While the Eighth Circuit had the better approach,3 the
Commission voted to “generally follow[]” the Sixth Circuit, This means that a prior considered as part

3 See Statement of Jon M. Sands, attached to Defender comments to the Commission, available on
fd.org, here; http://bit.ly/1yZ6nTw.,




of a “single sentence” for purposes of criminal history points counts as a predicate for career offender
and other guidelines “if it independently would have received criminal history points.” If more than one
prior within a group of offenses considered as a single sentence is a “crime of violence” or a controlled
substance offense under §4B1.2, only one may count as a predicate offense.

In addition to this change, the Commission made several stylistic changes to §4A1.1 and 4A1.2 so that
references to sentences “counted” as a single sentence” are changed to “treated” as a single sentence.

6. Hydrocodone

In response to the DEA’s rescheduling of hydrocodone from Schedule III to Schedule IT and the FDA’s
approval of “single-entity” hydrocodone products that are not combined with acetaminophen or similar
substances, the Commission decided to change the drug equivalency table so that hydrocodone is treated
like oxycodone: 1 gram of hydrocodone (actual) is equivalent to 6700 grams of marijuana.

The Commission adopted this amendment despite substantial evidence that the oxycodone guideline is
not based on empirical evidence and other evidence that hydrocodone does not have the same abuse
potential as oxycodone. For information that may help challenge the new hydrocodone guideline, see
the Defender comments and Statement of Lex Coleman, available on fd.org at http:/bit.1y/1yZ6nTw.




PROFOSED AMENDMENT: ECONOMIC CRIME

Synopsis of Proposed Amendment: This proposed amendment is a result of the Commission’s multi-
vear study of §2B1.1 (Theft, Property, Destruction, and Fraud), and reluted guidelines, including
examination of the loss table, the definition of loss, role in the offense, and offenses involving fraud on
the market. See United States Sentencing Commission, “Notice of Final Priorities,” 79 Fed. Reg. 49378
(Aug. 20, 2014).

The proposed amendment contains four parts. The Commission is considering whether to promulgate
any one or more of these parts, as they are not necessarily mutually exclusive. They are as follows:

Part A revises the definition of “intended loss” at §2B1.1, comment. (n.3¢4)(ii}). Two options
are presented, one of which would reflect certain principles discussed in the Tenth Circuit’s
decision in United States v. Manatay, 647 F.3d 1048 (10th Cir. 2011). Issues for comment on
intended loss are also provided,

Part B addresses the impuact of the victims table in §2B1.1(b)(2). It proposes to establish a new
enhancement for cases where one or move victims suffered substantial [financial] hardship and
to reduce the levels of enhancement that apply based solely on the number of victims., Two
options are provided. It includes issues for comment on the victims table and other provisions
relating to victims.

Part Crevises the specific offense characteristic for sophisticaled means in subsection
(B)(10}(C) in several ways. An issue for comment is also included.

Part D addresses offenses involving fraud on the market and related offenses. Issues for
comment are also included.




(A) Intended Loss

Synopsis of Propesed Amendment: This part of the proposed amendment revises ihe definition of
“intended loss” at §2B1.1, comment. (n.3(A)(ii)). While the current definition for intended loss was
added as part of the Economic Crime Package in 2001, see USSG App. C, amend. 617 (eff. Nov. I,

2001), the concept of intended loss has been included in the fraud and theft guidelines since the inception
of the guidelines, see USSG §2F 1.1, comment. (n.7) (1987). Note 3(A)(ii} states that “intended loss "

(1) means the pecuniary harm that was intended to result from the
offense; and (I} includes intended pecuniary harm that would have been
impossible or unlikely to occur (e.g., as in a government sting operation,
or an insyrance fraud in which the claim exceeded the insured value).

The Commission has received comment expressing concern regarding the operation of intended loss,
including suggestions that the Commission consider certain vevisions to better reflect a defendant’s
culpability. In addition to these comments, the Commission has observed some disagreement in the case
law regarding whether intended loss requires a subjective or objective inguiry. In United Siates v.
Manatau, 647 F.3d 1048 (10th Cir. 201 1), the Tenth Circuit held that a subjective inquiry is required,
which is similar to holdings in the Second, Third and Fifth Circuits. See United States v. Confredo, 528
F.3d 143, 152 (2d Cir. 2008) (remanding for consideration of whether defendant had “proven a
subjective intent to cause a loss of less than the aggregate amount” of fraudulent loans), United States v.
Kopp, 951 F.2d 521 (3d Cir. 1991) (holding that intended loss is the loss the defendant subjectively
intended to inflict on the victim); United States v. Diallo, 710 F.3d 147, 151 (3d Cir. 2013) (“To make
this determination, we look to the defendant’s subjective expectation, not to the risk of loss to which he
may have exposed his victims. ”); United States v. Sanders, 343 F.3d 511, 527 (5th Cir. 2003) (“our case
law requires the government prove by a preponderance of the evidence that the defendant had the
subjective intent to cause the loss that is used fo calculate his offense level”). On the other hand, the
First and the Seventh Circuits have issued decisions that support a more objective ingquiry. See United
States v. Innarelli, 524 F.3d 286, 291 (Ist Cir. 2008) (“we focus our loss inquiry for purposes of
determining a defendant’s offense level on the objectively reasonable expectation of a person in his
position at the time he perpetrated the fraud, not on his subjective intentions or hopes”); United States v.
Lane, 323 F.3d 568, 5390 (7th Cir. 2003) (“The determination of intended loss under the Sentencing
Guidelines therefore focuses on the conduct of the defendant and the objective financial risk to victims
caused by that conduct”).

The Comumission is publishing this proposed amendment and issues for comment to inform the
Commission’s consideration of these issues. T'wo options are bracketed for comment. They are as
Joltows:

Option 1 would state that intended loss means the pecuniary harm “that the defendant purposely sought
to inflict” and that the defendant’s purpose may be inferred from all available facts. This would reflect
certain principles discussed in the Tenth Circuit’s decision in United States v. Manatay, 647 F.3d 1048
(10th Cir. 2011). In Manatau, the defendant was convicted of bank _fraud and aggravated identity theft,
The district court determined that the intended loss should be determined by adding up the credit limits
of the stolen convenience checks, because a loss up to those credit limits was “both possible and
potentially contemplated by the defendant’s scheme.” 647 F.3d at 1049-1030. On appeal, the Tenth
Circuit reversed, holding that “intended loss ” contemplates “a loss the defendant purposely sought to




inflict,” and that the appropriate standard was one of "subjective intent fo cause the loss.” 647 F.3d4 at
1035, Such an intent, the court held, may be based on making "reasonable inferences about the
defendant’s mental state from the available facts.” 647 F.3d at 1036,

Option 2 is similar to Option 1, but would also encompass the pecuniary harm that any other
participant purposely sought to inflict, if the defendant was accountable under §181.3(a}(1){A) for the
other participant.

Issues for comment on intended loss are also provided.

Proposed Amendment:

§2B1.1. Larceny, Embezzlement, and Other Forms of Theft; Offenses Involving Stolen
Property; Property Damage or Destruction; Fraud and Deceit; Forgery; Offenses

Involving Altered or Counterfeit Instruments Other than Counterfeit Bearer
Obligations of the United States

L .

Commentary

* k%

Application Notes:

* k%

3 Loss Under Subsection (b)(1).—This application note applies to the determination of loss under
subsection (b)(1).

(A} General Rule—Subject (o the exclusions in subdivision (D), loss is the greater of actual
loss or intended loss.

(i) Actual Loss.—“Actual Ioss ™ means the reasonably forveseeable pecuniary harm
that resulited from the offense.

[Option 1: (i1) Intended Loss.— “Intended loss ™ (1) means the pecuniary havm thatwas

intended-toresut-fromtheoffense)

(1) includes infended pecuniary harm that would have been xmposs;ble or
unlikely to occur (e.g., as in g government sting operation, or an insurance fraud
in which the claim exceeded the insured value).

[Option 2: (i)




and (II) includes intended pecuniary harm that would have been impossible or
unlikely to occur (e.g., as in a government sting operation, or an insurance fraud
in which the claim exceeded the insured value).

(iii)  Pecuniary Harm.— "Pecuniary harm”™ means harm that is monetary or that
otherwise is readily measurable in money. Accordingly, pecuniary harm does
not include emotional distress, harm to reputation, or other non-economic harm.

{iv) Reasonably Foreseeable Pecuniary Harm.—For purposes of this guideline,
“reasonably foreseeable pecuniary harm” means pecuniary harm that the
defendant knew or, under the circumstances, reasonably should have known,
was a potential result of the offense.

L

Issues for Comment:

1 The Commission seeks comment on whether the definition of “intended loss” should be revised
or vefined, in the manner contemplated by the proposed amendment or in some other manner, to
clarify or simplify guideline operation or for other reasons consistent with the purposes of
sentencing. What changes, if any, should the Commission make to the definition of “intended
loss ”?

How should the definition of “intended loss” interact with other parts of the guidelines? For
example:

(4) Should intended loss be limited to the amount the defendant personally intended, or
should it also include amounts intended by other participants, such as participanis (i)
that the defendant aided and abetted, and/or (ii) that were in a jointly undertaken
criminal activity with the defendant?

{B) How should intended loss interact with the commentary relating fo partially completed
offenses in §2B1.1, Application Note 18 (providing that, in the case of a partially
completed offense, the offense level is to be determined in accordance with the
provisions of §2X1.1 (Attempt, Solicitation, or Conspiracy))?

2. Section 2B1.1 provides that for the determination of loss under subsection (b)(1), the court shall
use the greater of “actual loss” or “intended loss.” Should intended loss be limited in some
manner?



(B) Victims Table

Synopsis of Proposed Amendment: This part of the proposed amendment addresses issues relating to
the impact of the victims table in §2B1.1(5)(2) as well as other provisions relating to victims in §2B1.1.

The victims table provides a tiered enhancement based on the number of victims. It provides an
enhancement of 2 levels if the offense involved 10 or more victims or was committed through mass-
marketing; 4 levels if the offense involved 50 or more victims, and 6 levels if the offense itnvolved 250 or
more victims.

First, the proposed amendment provides a new enhancement at subsection (b)(3)(4) that applies if the
offense resulted in substantial [financial] hardship to one or more victims. Two options are presented,
Under Option 1, the enhancement applies if there are one or more such victims and the amount of the
enhancement is bracketed at [2][3][4] levels. Option 2 provides a tieved enhancement based on the
number of such victims. Specifically, if there is at least fone] such victim, the enhancement is [1]{2]
levels, if there are at least [five] such victims, the enhancement is [2][4] levels; and if there are at least
[25] such victims, the enhancement is [3][6] levels. The proposed amendment also provides factors for
the court to consider in determining whether substantial [financial] hardship resulted. Several of those
Jactors, bracketed in the proposed amendment, are non-monetary and are devived from the upward
departure provision at Application Note 20(A)(vi). The proposed amendment also brackets the
possibility of deleting Application Note 20(4)(vi).

Both options also bracket the possibility of a “cap” that limits the cumulative impact of subsection (b)(2)
and the new (b)(3)(4) to [6] levels.

Second, the proposed amendment revises the impact of the victims table by reducing the enhancements in
the table from 2, 4, and 6 levels to 1, 2, and 3 levels, respectively.

Third, the proposed amendment deletes prong (iii) of subsection (b)(16)(B), relating to an offense that
substantially endangered the solvency or financial security of 100 or more victims.

Finally, the proposed amendment includes issues for comment on other possible changes to the operation
and impact of the victims table and other provisions relating to victims in §2B1.1.

Proposed Amendment:

§2B1.1. Larceny, Embezzlement, and Qther Forms of Theft; Offenses Involving Stolen
Property; Property Damage or Destruction; Fraud and Deceit; Forgexry; Offenses
Involving Alered or Counterfeit Instruments Other than Counterfeit Bearer
Obligations of the United States

(a) Base Offense Level:

@] 7, if (A) the defendant was convicted of an offense referenced to this
guideline; and (B) that offense of conviction has a statutory maximum
term of fmprisonment of 20 years or more; or




(2) 6, otherwise.
(b) Specific Offense Characteristics
LI
@ {Apply the greatest) If the offense—

(A) (1) involved 16 or more victims; or (i) was committed through
mass-marketing, increase by 2Hevels; ;

(B) involved 50 or more victims, increase by 42 levels; or
(O involved 250 or more victims, increase by 63 levels.

[Insert the following as (3) and renumber other provisions accordingly:

[Option 1: & @
[(B)
[Option 2: B O
[(B)

(t61% (Apply the greater) If—

(A)Y  the defendant derived more than $1,000,000 in gross receipts
from one or more financial institutions as a result of the offense,
increase by 2 levels; or

(B) the offense (i) substantially jeopardized the safety and soundness
of a financial institution; 6f (ii) substantially endangered the
solvency or financial security of an organization that, at any time
during the offense, (I) was a publicly traded company; or (IT) had




(©)

(D)

Application Notes:

20,

1,000 or more employees; or(isubstantiaty-endangered-the
sotvereyor-fimancialsecurity of H60-or-mere-vretims, increase
by 4 levels.

The cumulative adjustments from application of both
subsections (b){(2) and (b)(+617)(B) shall not exceed 8 levels,
except as provided in subdivigion (D).

If the resulting offense level determined under subdivision (A)
or (B) is less than level 24, increase to level 24,

ok W

Commentary

# &k ok

Departure Considerations.—




{4) Upward Departure Considerations.—There may be cases in which the offense level
determined under this guideline substantially understates the seriousness of the offense.
In such cases, an upward departure may be warranted. The following is a non-
exhaustive list of factors that the court may consider in determining whether an upward
departure is warranted:

(i) A primary objective of the offense was an aggravating, non-monetary objective.
For example, a primary objective of the offense was to inflict emotional harm,

(ii) The offense caused or risked substantial non-monetary harm. For example, the
offense caused physical harm, psychological harm, or severe emotional trauma,
or resulted in a substantial invasion of a privacy interest (through, for example,
the theft of personal information such as medical, educational, or financial
records). An upward departure would be warranted, for example, in an 18
U8.C. § 1030 offense involving damage to a protected computer, if, as a result
of that offense, death resulted. An upward departure also would be warranted,
Jor example, in a case involving animal enterprise terrorism under 18 U.S.C.

§ 43, if, in the course of the offense, serious bodily injury or death resulted, or
substantial scientific research or information were destroyed. Similarly, an
upward departure would be warranted in a case involving conduct described in
18 U.S.C. § 670 if the offense vesulted in serious bodily injury or death,
including serious bodily injury or death resulting from the use of the pre-retail
medical product.

(iii)  The offense involved a substantial amount of interest of any kind, finance
charges, late fees, penalties, amounts based on an agreed-upon return or rate of
refurn, or other similar costs, not included in the determination of loss for
purposes of subsection (bj(1}.

(iv) The offense created a risk of substantial loss beyond the loss determined for
purposes of subsection (b)(1}, such as a risk of a significant disruption of a
national financial market,

v In a case involving stolen information from a “protected computer”, as defined
in 18 US.C. § 1030(e)(2), the defendant sought the stolen information to firther
a broader criminal purpose.

LTI 4 S S § i 1. . . hd T
[E£¥ Arrrmnvianuiwriose menns l?’ Ide”t”itfﬂtnjﬂ HIE ii‘qf‘eﬂdﬁnt use}‘.i tﬂ l?]?tuz”




LErEy ratl I » ) )
(HE—Fhedeferdant produced-orobtatred-momerons meansof oentification

Issues for Comment:

The Commission seeks comment on whether the victims table and other parts of $§2B1.1
adequately address the harms to victims. If not, what if any additional enhancements or other
provisions should the Commission provide fo address those harms?

Alternaiively, should the Commission amend §2B1.1 to limii the impact of the victims table if no
victims were substantially harmed by the offense? For example, should the Commission provide
that the 4-level and 6-level prongs of the victim table apply only if the offense substantially
endangered the solvency or financial security of at least one victim?

The proposed amendment would establish a new enhancement if the offense resulted in
substantial [financial] hardship to one or more victims, and provides factors for the court to
consider in determining whether the enhancement applies.

The Commission seeks comment on the scope of the enhancement and the factors provided.
Should the new enhancement encompass non-monetary harms? If so, what non-monetary harms
should it encompass? Shouid any factors be deleted or changed? Should any additional factors
be added? Ifso, what faciors?

How should this new enhancement interact with other provisions in §2B1.1 that account for
harm to victims? For example, how should this new enhancement interact with the victims table
in subsection (b)(2), the enhancement for thefi from the person of another in subsection (b)(3),
the enhancement for means of identification in subsection (b)(11), and the enhancement for
unauthorized public dissemination of personal information in subsection (b)(17)(B)? Should this
new enhancement be fully cumulative with the victims table and the other enhancements, or
should the Commission reduce the cumulative impact of these various provisions?

Section 2B1.1(b)(16)(B)(iii) provides a 4-level enhancement if the offense “substantially
endangered the solvency or financial security of 100 or more victims.” The Commission seeks
comment on whether subsection (b)(16)(B)(ifi) should be eliminated (as reflected in the proposed
amendment) or, in the alternative, whether the number of victims required by subsection
(B)(16)(B)(iii) should be reduced, If the number of victims should be reduced, whait number of
victims should be required?




©) Sophisticated Means

Synopsis of the Proposed Amendment: As part of its overall examination of §2B1.1, the Commission is
considering issues relating to the application of the sophisticated means enhancement set forth in
subsection (B)(1)(C). In doing so, the Commission identified two issues that are the subject of this part
of the proposed amendment.

First, the existing enhancement applies if “the offense otherwise involved sophisticated means,”
Applying this language, courts have applied this enhancement without a determination of whether the
defendant’s own conduct was “sophisticated.”  See, e.g., United States v. Bishop-Cyedepo, 480 Fed.
App'x 431, 433-34 (7th Cir. 2012) (affivming enhancement for mortgage loan officer who submitted
three fraudulent applications because the other schemer’s actions were “reasonably foresecable™’;
stating that “because [the defendant] knew of the scheme and the scheme as a whole was sophisticated,
the adjustment was appropriate regardless of the sophistication of her individual actions”).

Relatedly, courts have varied in their analysis as to whether a scheme must be ‘'sophisticated” in
comparison to any fraud that could be sentenced under §2B1.1 or if, instead, the scheme must be
sophisticated in comparison to a scheme of the type at issue. Compare United States v, Jones, 530 F.3d
1292, 1307 (10th Cir. 2008) (affirming application of enhancement because scheme at issue was
“readily distinguishable from less sophisticated means by which the myviad crimes within the ambit of
$281.1 may be committed”), with United States v. Wayland, 549 F.3d 526, 529 (7th Cir. 2008) (affirming
application of enhancement because the “scheme reguired a greater level of planning or concealment
than the typical health care fraud case”) and United States v. Hance, 501 F.3d 900, 909 (8th Cir. 2007)
(stating that the sophisticated means enhancement is appropriate when the “mail fraud, viewed as a
whole, was notably more intricate than that of the garden-variety mail fraud scheme”).

The Commission is publishing this part of the proposed amendment to inform its consideration of
whether the enhancement should be revised such that it applies based only on the defendant’s conduct
rather than offense as a whole, and whether the conduct should be compared only to similar frauds or fo
all frauds that could fall within the scope of $2B1.1.

The proposed amendment revises the specific offense characteristic for sophisticated means in
subsection (b}(10)(C} in several ways.

Specifically, it specifies that sophisticated means is determined relative to offenses of the same kind, and
it narrows the scope of the specific offense characteristic to cases in which the defendant used (rather
than the offense involved) sophisticated means.

An issue for comment is also included.

Proposed Amendment:

§2B1.1. Larceny, Embezzlement, and Other Forms of Theft; Offenses Involving Stolen
Property: Property Damage or Destruction; Fraud and Deceit; Forgery; Offenses

Tnvelving Altered or Counterfeit Instruments Other than Counterfeit Bearer
Obligations of the United States
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(b) Specific Offense Characteristics

L I

(10)  If(A) the defendant relocated, or participated in relocating, a fraudulent
scheme to another jurisdiction to evade law enforcement or regulatory
officials; (B) a substantial patt of a fraudulent scheme was committed
from outmde the Un1ted StateS' or (C) the offense otherwise 1nvolved

ng, increase by 2 levels. If the resulting
offense level is less than level 12 increase to level 12,

Conunentary

Application Notes:

9. Sophisticuted-fennsEntameementynderdp, of Subsection (b)(10).—

(4) Definition of United States.—For purposes of subsection (bi(10)(B), “United States”
means each of the 50 states, the District of Columbia, the Commonwealth of Puerto
Rico, the United States Virgin Islands, Guam, the Northern Mariana Islands, and
American Samoa.

(B) Sophisticated Means Enhancement under Subsecrzon (b)(1 0)
subsection (B){(10)(C), “Sophzsr' ted

intricate offense conduct §
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{C) Non-Applicability of Chapter Three Adjustment—If the conduct that forms the basis for
an enhancement under subsection (b)(10) is the only conduct that forms the basis for an
adjustment under §3CI1.1, do not apply that adjustment under $3C1.1.

LI

Issue for Comment:

1l The proposed amendment would specify that “sophisticated means” is determined relative to
other offenses of the same kind. What guidance, if any, should the Commission provide for
deiermining what offenses are of the same kind, for purposes of determining sophisticated
means? For example, ave all telemarketing fraud offenses of the same kind, or should
distinctions be made among different kinds of telemarketing fraud offenses, or — conversely —
are all telemarketing fraud offenses in fact a subset of a broader category? Similarly, ave all
theft offenses of the same kind, or are there broader or narrower distinctions that should be
made?

12



1)) Fraud on the Market and Related Offenses

Synopsis of Proposed Amendment: This part of the proposed amendment addresses offenses involving
the fraudulent inflation or deflation in the value of a publicly traded security or commodity. The
proposed new guideline is a result of the Commission s confinued work on fraud offenses and, in
particular, in the area of securities fraud and "fraud on the market” offenses. See 79 FR 49379 (August
20, 2014) (identifving as a Commission priority for the current amendment cycle the continuation of its
wark on economic crimes, including among other things a study of offenses involving fraud on the
market),

The proposed amendment also involves the Commission’s past work in implementing the directive in
section 1079A(a)(1) of the Dodd-Frank Wall Street Reform and Consumer Protection Act, Public Law
111-203.

Specifically, section 10794(a)(1)(A} directed the Commission to ‘‘review and, if appropriate, amend” the
guidelines and policy statements applicable to “persons convicted of offenses relating to securities fraud
or any other similar provision of law, in order to reflect the intent of Congress that penalties for the
offenses under the guidelines and policy statements appropriately account for the potential and actual
harm to the public and the financial markets from the offenses. ”

In addition, section 1079A(a)(1)(B) provided that, in promulgating any such amendment, the Commission
shall—

(i) ensure that the guidelines and policy statements, particulurly section 2BI1.1(b)(14) and
section 2B1.1(b)(17) (and any successors thereto), refleci—

(I the serious nature of the offenses described in subparagraph (4);

(i the need for an effective deterrent and appropriate punishment to prevent the
offenses; and

(Ifl)  the effectiveness of incarceration in furthering the objectives described in
subclauses (I} and (I);

{ii) consider the extent fo which the guidelines appropriately account for the potential and
actual harm fo the public and the financial markets resulting from the offenses;

{iii) ensure reasonable consistency with other velevant divectives and guidelines and Federal
statutes,

(iv) make any necessary conforming changes to guidelines; and

v ensure thai the guidelines adequately meet the purposes of sentencing, as set forth in
section 3553(a)(2) of title 18, United States Code.

Securities fiaud is prosecuted under 18 U.S.C. § 1348 (Securities and commodities fraud), which makes
if unlawfidl to knowingly execule, or attempt to execute, a scheme or artifice (1) to defraud any person in
connection with a security or (2) to obtain, by means of false or fraudulent pretenses, representations, or
promises, any money or property in connection with the purchase or sale of a security. The stalutory
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maximum term of imprisonment for an offense under section 1348 is 25 years. Offenses under section
1348 are referenced in Appendix A (Statutory Index) to §2B1.1 (Thefi, Property Destruction, and Fraud).

Securities fraud is also prosecuted under 18 U.S.C. § 1350 (Failure of corporate officers to certify
financial reports), violations of the provisions of law referved to in 15 U.S.C. § 78¢(a)(47), and
violations of the rules, regulations, and orders issued by the Securities and Exchange Commission
pursuant to those provisions of law. See §281.1, comment. (n.14(4)). In addition, there are cases in
which the defendant committed a securities law violation but is prosecuted under a general fraud statute,
In general, these offenses are likewise referenced to §2B1.1,

Under the proposed amendment, the court is dirvected to use gain, rather than loss, for purposes of
subsection (b)(1) if the offense involved (i) the fraudulent inflation or deflation in the value of a publicly
traded securily or commodity and (ii) the submission of false information in a public filing with the
Securities and Exchange Commission or similar regulator. However, the enhancement under subsection
(B)(1) shall be not less than [14]-[22] levels. While cases involving this conduct occur infrequently (the
Commission identified seven such cases in fiscal years 2012 and 2013), the Commission has received
comment that these cases are complex, resulting in courts applving a variety of methods to determine the
appropriate enhancement under subsection (b)(1). In such cases in fiscal years 2012 and 2013, the
median enhancement under subsection (b)(1) was 14 levels and the average sentence was 48 months.

As a conforming change, the special rule at Application Note 3(F)(ix), relating to the calculation of loss
in cases involving the fraudulent inflation in the value of a publicly fraded security or commodity, is
deleted,

Issues for comment are also included.

Proposed Amendment;

§2B1.1. Larceny, Embezzlement, and Other Forms of Theft; Offenses Involving Stolen
Property: Property Damage or Destruction; Fraud and Deceit; Forgery; Offenses

Involving Aliered or Counterfeit Instruments Other than Counterfeit Bearer
Obligations of the United States

(a) Base Offense Level:

(1) 7, if (A) the defendant was convicted of an offense referenced to this
guideline; and (B) that offense of conviction has a statutory maximuim
term of imprisonment of 20 years or more; or

(2) 0, otherwise.

(b) Specific Offense Characteristics

(1 If the loss exceeded $5,000, increase the offense level as follows:

Loss (Apply the Greatest) Increase in Level
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(A) £5,000 or less no increase

(B)  More than $5,000 add 2

(&) More than $10,000 add 4

(D)  More than $30,000 add 6

(E) More than $70,000 add 8

3] More than $120,000 add 10
(G)  More than $200,000 add 12
H) More than $400,000 add 14
M More than $1,000,000 add 16
)] More than $2,500,000 add 18
(KX)  More than $7,000,000 add 20
(L) More than $20,000,000 add 22
(M)  More than $50,000,000 add 24
(N)  More than $100,000,000 add 26
(O)  More than $200,000,000 add 28
®) More than $400,000,000 add 30.

Commentary

* & &

Application Notes:

#* & %

3. Loss Under Subsection (b)(1)—This application note applies to the determination of loss under
subsection (b)(1).

4 4 %

(F) Special Rules.—Notwithstanding subdivision (A), the following special rules shall be
used to assist in determining loss in the cases indicated:
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Issues for Comment:

I In 2012, the Commission responded to directives in the Dodd-Frank Wall Street Reform and
Consumer Protection Act, Public Law 111-203, by providing, among other things, a special vule
Jjor determining actual loss in cases involving the fraudulent inflation or deflation in the value of
a publicly traded security or commodity, see §2B1.1, comment. (n.3(F)(ix)), and departure
provisions for cases in which there was visk of a significant disruption of a national financial
market, see §2B1.1, comment. (n.20(A)(iv)), and cases in which there was a securities fraud
involving a fraudulent statement made publicly to the market, see §2B1.1, comment. (n.20(C)).

The Commission seeks comment on the operation of these provisions and whether they
adequately address "fraud on the market” cases and similar types of cases involving the
financial markets. Should the Commission revise these provisions to better address these tvpes
of cases? If so, how? Should the Commission make any other changes to the guidelines to
address these types of cases? If so, what changes should the Commission make? For example,
should the Commission provide a separate guideline for these cases? In the alternative, should
these cases be sentenced under §2B1.4 (Insider Trading) instead of $281.1, and if so, what if any
changes should be made to §281.4 fo address these cases?

2, The Commission seeks comment on whether gain, rather than loss, is a more appropriate method
Jor determining the havmm accountable to the defendant in “fraud on the market” cases. What
are the advantages and disadvantages of using gain to measure harm in such cases? Are there
application issues that would arvise in determining gain in such cases? If so, what are the issues
and how, if at all, should the Commission address them?

3 The Commission has heard concerns that gain and loss are difficult to measure in “fraud on the
market” cases and may not effectively address the role of market forces and other factors,
Accordingly, it has been argued, the use of gain or loss may over-punish some defendants and
under-punish others. How, if at all, should the Commission address this issue?
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In particular, the Commission seeks comment on whether "fraud on the market” offenses should
be structured to include a minimum level of enhancement of [14]-{22] levels (as bracketed in the
proposed amendment) under subsection (b)(1). Would such an approach be consistent with the
purposes of sentencing and the directives to the Commission in the Dodd-Frank Wali Street
Reform and Consumer Protection Act? Should the Commission consider such an approach? If
s0, what minimum level of enhancement should be provided?

If the Commission were to provide such a minimum enhancement for such cases, should the

Commission also specify that certain other specific offense characteristics in the guideline
should not apply in such cases?
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PROPOSED AMENDMENT; MITIGATING ROLE

Synopsis of Proposed Amendment: This proposed amendment is a result of the Commission’s study of
the operation of $3B1.2 (Mitigating Role) and related provisions in the Guidelines Manual, See United
States Sentencing Commission, “Notice of Final Priovities,” 79 Fed, Reg. 49378 (dug. 20, 2014).

First, there are differences among the circuits about what determining the “average participant”™
requires. The Seventh and Ninth Circuits have concluded that the “average participant” means only
those persons who actuaily participated in the criminal activity at issue in the defendant’s case, so that
the defendant’s relative culpability is determined only by reference lo kis or her co-participants. See,
e.g., United States v. Benitez, 34 F.3d 1489, 1498 (9th Cir. 1994) (explaining that “the relevant
comparison . . . is to the conduct of co-participanits in the case at hand.”); United States v. Cantrell, 433
F.3d 1269, 1283 (9th Cir. 2006) (“While a comparison to the conduct of a hypothetical average
participant may be appropriate in determining whether a downward adjustment is warranied at all, the
relevani comparison in determining which of the §3B1.2 adjustments fo grant a given defendant is to the
conduct of co-participants in the case at hand.”’} (internal quotations omitted); United States v. DePriest,
6 F.3d 1201, 1214 (7th Cir. 1993) (“The controlling standard for an offense level reduction under
[§3B1.2] is whether the defendant was substantially less culpable than the conspiracy’s other
participants.”’). The First and Second Circuits have concluded that the “average participant” also
includes typical offenders who commit similar crimes. See, e.g., United States v. Sanfos, 357 F.3d 136,
142 (1st Cir. 2004) ("[A] defendant must prove that he is both less culpable than his cohorts in the
particular criminal endeavor and less culpable than the majority of those within the universe of persons
participating in similar crimes.”); United States v. Rahman, 189 F.3d 88, 159 (2d Cir. 1999} ("4
reduction will not be available simply because the defendant played a lesser role than his co-
conspirators; to be eligible for a reduction, the defendant’s conduct must be ‘minor’ or ‘minimal’ as
compared to the average participant in such a crime.”). Under this latter approach, courts will
ordinarily consider the defendant’s culpability relative both to his co-participanis and to the typical
offender. The proposed amendment would generally adopt the approach of the Seventh and Ninth
Circuits.

Second, the Commentary to $3B1.2 provides that certain individuals who perform limited functions in
criminal activity are not precluded from consideration for a mitigating role adjustment. The proposed
amendment would revise this language to state that such an individual may receive a mitigating role
adjustment.

Third, the proposed amendment provides a non-exhaustive list of factors for the court to consider in
determining whether to apply a mitigating role adjustment and, if so, the amount of the adjusiment.

An issue for comment is also included.
Proposed Amendment:
§3B1.2, Mitigating Role
Based on the defendant’s role in the offense, decrease the offense level as follows:

(a) If the defendant was a minimal participant in any crimminal activity, decrease by 4




levels.

(&) If the defendant was a minor participant in any criminal activity, decrease by
2 levels,

In cases falling between (a) and (b), decrease by 3 levels.

Commentary

Application Notes.

.

Definition.—For purposes of this guideline, “participant” has the meaning given that term in
Application Note 1 of §3B1.1 (Aggravating Role).

Requirement of Multiple Participants—This guideline is not applicable unless more than one

participant was involved in the offense. See the Introductory Commentary to this Part (Role in
the Offense). Accordingly, an adjustment under this guideline may not apply to a defendant who
is the only defendant convicted of an offense unless that offense involved other participants in
addition to the defendant and the defendant otherwise qualifies for such an adjustment.

Applicability of Adjustment.—

(4)

(B)

Substantially Less Culpable than Average Participant.—-This section provides a range of
adjustments for a defendant who plavs a part in committing the offense that makes him
substantially less culpable than the average pariicipant,

A defendant who is accountable under §1B1.3 (Relevant Conduct} only for the conduct
in which the defendant personally was involved and who performs a limited function in

concerted criminal activity tsmotprechuted-fromrconsiderationfor

adjustment under this guideline ample a defendant who is convicied of a drug
trafficking offense, whose rofep; % in that offense was limited to transporting or

storing drugs and who is accounta le under §]BI 3 only for the quantity of drugs th
defendant personally transported or stored isnotprectudedfromrconsiderationfor mu)

an adjustment under this guideline.

Likewise, a defendant who is accountable under §181.3 for a loss amount under §2B1.1
(Thefi, Property Destruction, and Fraud) that greatly exceeds the defendant’s personal
gain from a fraud offense vndor who had limited knowledge of the scope of the scheme ts
notprechuledfrononsivheratfonfor an adjustment under this ' 8 ideline.
For example, a defendant in a health care fraud scheme, whose roteparticipation in the
scheme was [imited fo serving as a nominee owner and who received

relative to the loss amount, is-notprechirdedfromconstderationfor |

adjustment under this guideline.

Conviction of Significantly Less Serious Offense.—If a defendant has received a lower
offense level by virtue of being convicted of an offense significantly less serious than
warranted by his actual criminal conduct, a veduction for a mitigating role under this




section ordinarily is not warranted because such defendant is not substantially less
culpable than a defendant whose only conduct involved the less serious offense. For
example, if a defendant whose actual conduct involved a minimal rvole in the distribution
of 25 grams of cocaine (an offense having a Chapter Two offense level of level 12 under
§2D1.1 (Unlawful Manufacturing, Importing, Exporting, or Trafficking (Including
Possession with Intent fo Commit These Offenses); Attempt or Conspiracy)) Is convicted
of simple possession of cocaine (an offense having a Chapter Two offense level of level 6
under §202.1 (Unlawfill Possession; Attempt or Conspiracy)), no reduction for a
mitigating role is warranted because the defendant is not substantially less culpable than
a defendant whose only conduct involved the simple possession of cocaine.

(C) Fact-Based Determination.—The determination whether to apply subsection (a) or

subsection (b), or an intermediate adjusiment, is based on the fotality of the
circumstances and involves a determination that is heavily dependent upon the facts of
the particular case.

Minimal Participant.—Subsection (a) applies to a defendant described in Application Note 3(4)
who plays a minimal role in H Jeoncerted activity. It is intended to cover defendants
who are plainly among the least culpable of those involved in the conduct of a group. Under this
provision, the defendant’s lack of knowiedge or understanding of the scope and structure of the
enterprise and of the activities of others is indicative of a role as minimal participant,

Minor Participant.— Subsection (b} applies to a defendant described in Application Note 3(4)
who is less culpable than most other participantsii i, but whose role could
not be described as minimal,

Application of Role Adjustment in Certain Drug Cases.—In a case in which the cowrt applied
$2D1.1 and the defendant’s base offense level under that guideline was reduced by operation of
the maximum base offense level in §2D1.1(a)(3), the court also shall apply the appropriate
adjustment under this guideline,




Issue for Comment:

I

The Commission seeks comment on the application of the mitigating role adjustment. Are there
application issues relating to this adfustment that the Commission should address and, if so, how

should the Commission address them?

The proposed amendment would provide additional guidance on applying the mitigating vole
adjustment. Is the additional guidance in the proposed amendment appropriate? What
additional or different guidance should the Commission provide on applying mitigating role
adjustments?




PROPOSED AMENDMENT: JOINTLY UNDERTAKEN CRIMINAL ACTIVITY

Synopsis of Proposed Amendment: This proposed amendment is a result of the Commission’s effort to
simplify the operation of the guidelines, including, among other matiers, the use of relevant conduct in
offenses involving multiple participants. See United States Sentencing Commission, “Notice of Final
Priorities,” 79 Fed. Reg. 49378 (Aug. 20, 2014).

This proposed amendment is being published to inform the Commission’s consideration of these issues.
The Commission seeks comment on revisions that would provide further guidance on the operation of the
“Jointly undertaken criminal activity” provision as well as on possible revisions that would change the
operation of the provision.

Proposed Additional Guidance

The proposed amendment would vevise §1B1.3 (Relevant Conduct (Factors that Determine the Guideline
Range)) fo provide more guidance on the use of “jointly undertaken criminal activity” in determining
relevant conduct under the guidelines. See §1B1.3(a)(1)(B). Specifically, it restructures the guideline
and its commentary fo set out more clearly the three-step analysis the court applies to hold the defendant
accountable for acts of others in the jointly undertaken criminal activity. The three-step test requires
that the court (1) identify the scope of the criminal activity the defendant agreed to jointly underiake; (2)
determine whether the conduct of others in the jointly undertaken criminal activity was in furtherance of
that criminal activity; and (3) determine whether the conduct of others was reasonably foreseeable in
connection with that criminal activity.

Possible Policy Changes

An issue for comment is provided on whether the Commission should make changes for policy reasons to
the operation of ‘jointly undertaken criminal activity.” Several options are presented for conment.

Proposed Amendment:



§1B1.3. Relevant Conduct (Factors that Determine the Guideline Range)

(a)

(b)

Chapters Two (Offense Conduct) and Three (Adjustments). Unless otherwise

specified, (i) the base offense level where the guideline specifies more than one
base offense level, (ii) specific offense characteristics and (iii) cross references
in Chapter Two, and (iv) adjustments in Chapter Three, shall be determined on
the basis of the following:

(D

(2)

(3)

)

(A) all acts and omissions committed, aided, abetied, counseled,
commanded, induced, procured, or willfully caused by the
defendant; and

B) in the case of a jointly undertaken criminal activity (a criminal
plan, scheme, endeavor, or enterprise undertaken by the
defendant in coneert with others, whether or not charged as a

consp11acy)—a:kl-rcasonab}y-forcsecah}c-acfs-mrd-msmmf

i)

that occurred during the commission of the offense of conviction, in

preparation for that offense, or in the course of attempting to avoid

detection or responsibility for that offense;

solely with respect to offenses of a character for which §3D1.2(d) would
require grouping of nmltiple counts, all acts and omissions described in
subdivisions (1}(A) and (1}(B) above that were part of the same course
of conduct or common scheme or plan as the offense of conviction;

all harm that resulted from the acts and omissions specified in
subsections (a)(1) and (a)(2) above, and all harm that was the object of

such acis and omissions; and

any other information specified in the applicable guideline.

Chapters Four (Criminal History and Criminal Livelihood) and Five

(Determining the Sentence). Factors in Chapters Four and Five that establish the

guideline range shall be determined on the basis of the conduct and information
specified in the respective guidelines.




Commentary

Application Notes:

L

The principles and limits of sentencing accountability under this guideline are not always the
same as the principles and limits of criminal Hability. Under subsections (a)(1) and (a)(2), the
Jocus is on the specific acts and omissions for which the defendant is to be held accountable in
determining the applicabie guideline range, rather than on whether the defendant is criminaily
liable for an offense as a principal, accomplice, or conspirator.

fin certain cases, a defendant may be

accountable for pan‘zcular conducr under more than one subsection of this guideline. Ifa
defendant’s accountability for particular conduct is established under one provision of this
guideline, it is not necessary to review alternative provisions under which such accountability
might be established.]”

“ointly undertaken criminal activity” is a criminal plan, scheme,
endeavor, or enterpnse undertaken by the defendant in concert with others, whether or
not charged as a conspiracy.

In the case of a jointly undertaken criminal activity, subsection (@)(1)(B) provides that a
defendant is accountable for the conduct (acts and omissions} of others that was both:

1) in firtherance of the jointly undertaken criminal activity; and

(Bilf) reasonably foreseeable in connection with that criminal activity.

[The conduct of others that was bothwithi i in furtherance of, and
reasonably foreseeable in connection with, the criminal activity jointly undertaken by the
defendant is velevant conduct under this provision. The conduct of others tha

was not in furtherance of the criminal activity jointly undertaken by the defendant, or
was not reasonably foreseeable in connection with that criminal activity, is not relevant
conduct under this provision.J™

“Because a count may he worded broadly and include the conduct of many
participanis over q period of time, the scope of the criminal activity jointly undertaken
by the defendant (the “jointly undertaken criminal activity”) is not necessarily the same

* The bracketed text currently appears in the contmentary in the illustration referring to Defendants A and B. The

proposed amendment would place the text here, while also leaving it intact in the illustration.

" The bracketed text was originally placed as part of the third paragraph of the current Application Note 2,

3




as the scope of the entire conspiracy, and hence relevant conduct is not necessarily the
same for every participant, In ovder to determine the defendant’s accountability for the
conduct of others under subsection (a)(1)(B), the court must first determine the scope of
the criminal activity the particular defendant agreed to jointly undertake (i.e., the scope
of the specific conduct and objectives embraced by the defendant’s agreement).—

[inti cases involving contraband (including controlled substances), the scope of the
Jointly undertaken criminal activity (and thus the accountability of the defendant for the
contraband that was the object of that jointly undertaken activity) may depend upon
whether, in the particular circumstances, the nature of the offense is more appropriately
viewed as one joinitly undertaken criminal activity or as a number of separate criminal
activities.]™

[A defendant’s relevant conduct does not include the conduct of members of a
conspiracy prior to the defendant joining the conspiracy, even if the defendant knows of
that conduct (e.g., in the case of a defendant who joins an ongoing drug distribution
conspiracy knowing that it had been selling two kilograms of cocaine per week, the
cocaine sold prior to the defendant joining the conspirvacy is not included as relevant
conduct in determining the defendunt s offense level). The Commission does not
Joreclose the possibility that there may be some unusual set of circumsitances in which
the exclusion of such conduct may not adequately reflect the defendant’s culpability; in
such a case, an upward departure may be warranted.]”™™

™ The bracketed text was originally placed as the last paragraph in example (¢)(8) of the “Tlusirations of Conduct for
Which the Defendant is Accountable.”

™ The bracketed text was originally placed as the last paragraph of Application Note 2, before the “Illustrations of
Conduct for Which the Defendant is Accountable.”



Note that the criminal activity that the defendant agreed to jointly undertake, and the
reasonably foreseeable conduct of others in furtherance of that criminal activity, are not
necessarily identical. For example, two defendants agree to commit a robbery and,
during the course of that robbery, the first defendant assaults and injures a victim. The
second defendant is accountable for the assault and injury to the victim (even if the
second defendant had not agreed to the assault and had cautioned the first defendant to
be careful not to hurt anyone) because the assaultive conduct

furthemnce of thejvmﬂy-mdermken; cnmmal actmty (the robbem:)} and was

reasonably foreseeable in connection with that criminal activity (given the nature of the

offense).

With respect to offenses involving comraband (including controlled substances), the
defendant is accountable i A)ifor all quantities of contraband with
wh:ck he was directly involved and in ti"te case of a jointly undertaken criminal activity

- B), aIl rea onably foreseeable quantities of contraband that
were within the scope of; the criminal activity that he jointly
undertook.

The requirement of reasonable foreseeability applies only in respect to the conduct (i.e.,
acts and omissions) of others under subsection (a)(1)(B). It does not apply to conduct
that the defendant personally undertakes, aids, abets, counsels, commands, induces,
procures, or willfully causes; such conduct is addressed under subsection (a)(1)(A).

4} lllustrations of Conduct for Which the Defendant is Accountablel

()  Acis and omissions aided or abetted by the defendant;

(1)  Defendant A is one of ten persons hired by Defendant B to off-load a ship
containing marihuana. The off-loading of the ship is interrupted by law
enforcement officers and one ton of marihuana is seized (the amount on the ship
as well as the amount off-loaded). Defendant A and the other off-loaders are
arrested and convicted of importation of marihuana. Regardless of the number
of bales he personally unloaded, Defendant A is accountable for the entire one-
ton quantity of marihuana. Defendant A aided and abetted the off-loading of the
entive shipment of marihuana by directly participating in the off-loading of that
shipment (i.e., the specific objective of the criminal activity he joined was the
off-loading of the entire shipment). Therefore, he is accountable for the entire
shipment under subsection (a)(1)(4) without regard to the issue of reasonable
Joreseeability. This is conceptually similar to the case of a defendant who
transports a suitcase knowing that it contains a controlled substance and,
therefore, is accountable for the controlled substance in the suitcase regardless
of his mowledge or lack of knowledge of the actual tvpe or amount of that
controlled substance.

In certain cases, a defendant may be accountable for particular conduct under




move than one subsecition of this guideline. As noted in the preceding
paragraph, Defendant A is accountable for the entive one-ton shipment of
marihuana under subsection (a){1)(A). Defendant 4 aiso is accountable for the
entire one-ton shipment of marihuana on the basis of subsection

() (INB) (applymg fo a jointly undertaken crtmmaf activity). DefendantA

-74- Sfinding that tke one-ron quantzty of marzhuana was
reasonably foreseeable is warranted from the nature of the undertaking itself
{the importation of marihuana by ship typically involves very large quantities of
marihuana). The specific circumstances of the case (the defendant was one of
ten persons off-loading the marihuana in bales) also support this finding. In an
actual case, of course, if a defendant’s accountability for particular conduct is
established under one provision of this guideline, it is not necessary fo review
altemanve pr ovzszons under which such accountability might be established.

L ANITER

9  Defendant C is the getaway driver in an armed bank robbery in which $15,000 is
taken and a teller is assaulted and injured, Defendant C is accountable for the
money iaken under subsection (a)(1)(4) because he aided and abetted the act of
taking the money (the taking of money was the specific objective of the offense he
Joined). Defendant C is accountable for the inj nder subsection
(@)(1)(B) because the assault on the teller was ¥ '
Jurtherance of the jointly undertaken criminal activity (the robbery)g and was
reasonably foreseeable in connection with that criminal activity (given the
nature of the offense).

As noted earlier, a defendant may be accountable for particular conduct under
movre than one subsection. In this example, Defendant C also is accountable for

ki

the r

he basis of subsection (a)(1)(B) because the taking of money
was W pe-and in furtherance of the jointly undertaken criminal
activity (the robbery)j and was reasonably foreseeable {as noted, the taking of
money was the specific objective of the jointly undertaken criminal activity),

=

reasonably foreseeable—swmfﬂm-crmﬂmhmvﬁy

(#)  Defendant D pays Defendant E a small amount to forge an endorsement on an
$800 stolen government check. Unlmown to Defendant E, Defendant D then



&

B

)

uses that check as a down payment in a scheme to fraudulently obtain $15,000
worth of merchandise. Defendant E is convicted of forging the $800 check and
is accountable for the forgery of this check under subsection (a)(1)(4).
Defendant E is not accountable for the $15,000 because the fraudulent scheme

} z L of the criminal activity
: with Defendant D (i.e., the forgery of

the 3800 check).

Defendants F and G, working together, design and execufe a scheme to sell
Jraudulent stocks by telephone. Defendant F fraudulently obtains $20,000.
Defendant G fraudulently obtains §35,000. Each is convicted of mail fraud.
Defendants F and G each are accountable for the entire amount ($35,000).
Each defendant is accountable for the amount he personally obtained under
subsection (a)(] itd). Fach defendant is accountable for the amount obtained by
hi d b

)3 was in furtherance of z‘;‘rejmnﬂy

; crzmmdl aethtyi and was reasonably foreseeable in connection
with that criminal activity.

Defendants H and I engaged in an ongoing marihuana importation conspiracy
in which Defendant J was hired only to help off-load a single shipment.
Defendants H, 1, and J are included in a single count charging conspiracy to
import marihuana. Defendant J is accountable for the entire single shipment of
marihuana he hel d impor under subsection (a}(1)(A) and any acts and
omissions o ' Tr’rrﬁrﬁhermmewf the imporiation of that shipment
ithat-were reasonabiyforeseeable(see the

discussion in example (A)(x) above) He is not accountable for prior or
subseqguent shipments of marihuana imported by Defendants H or I because
those acts were nol tnfartherance & of his jointly undertaken
criminal activity (the importation of the single shipment of marihuana).

Defendant K is a wholesale distributor of child pornography. Defendant L is a
retail-level dealer who purchases child porrography from Defendant K and
resells it, but otherwise operates independently of Defendant K. Similarly,
Defendant M is a retail-level dealer who purchases child pornography from
Defendant K and resells it, but otherwise operates independently of Defendant
K. Defendants L and M are aware of each other’s criminal activity but operate
independently. Defendant N is Defendant K’s assistant who recruits customers
for Defendant K and frequently supervises the deliveries to Defendant K's
customers. Fach defendant is convicted of a count charging conspiracy to
distribute child pornography. Defendant K is accountable under subsection
{(a)(1)(4) for the entire quantity of child pornography sold to Defendanis L and
M. Defendant N also is accountable for the entire quamzty sold to those
defendants under subsection (a)(l )(B) because th nfy W w:th'

the




(6¥)

(i)

Joreseeable. Defendant L is accountable under subsection (aj(1)(A) only for the
quaniity of child pornography that he purchased from Defendant K because the

For tke same reason, .Defendant Mis accoﬁntable under subsection (a)( 1 ple )
only for the quantity of child pornography that he purchased from Defendant K.

Defendant O knows about her boyfriend’s ongoing drug-trafficking activity, but
agrees to participate on only one occasion by making a delivery for him at his
request when he was ill. Defendant O is accountable under subsection (a)(1){4)
Jor the drug quaniity involved on that one occasion. Defendant O is not
accountable for the other drug sales made by her boyfriend because those sales
were not infartherance Within i}  of her joinily undertaken criminal
activity (L.e., the one delivery),

Defendant P is a street-level drug dealer who lmows of other street-level drug
dealers in the same geographic area who sell the same type of drug as he sells.
Defendant P and the other dealers share a common source of supply, but
otherwise operate independently. Defendant P is not accountable for the
quantitfies of drugs sold by the other street-leve! drug dealers because he is not
engaged in a jointly undertaken criminal activity with them. In contrast,
Defendant Q, another street-level drug dealer, pools his resources and profits
with four other street-level drug dealers. Defendant Q is engaged in a jointly
undertaken criminal activity and, therefore, he is accountable under subsection
(@) (1)(B) for the quantities of drugs sold by the four other dealers during th
course of his joint undertaking with them because those sales were
Vity; in furtherance of thejointly
undertaken—g{ rzmmal actmtyﬂ and reasonably Joreseeable in connection with
that criminal activity.

Defendant R recruils Defendant S to distribute 500 grams of cocaine. Defendant
S knows that Defendant R is the prime figure in a conspiracy involved in
importing much larger quantities of cocaine. As long as Defendant 8°s
agreement and conduct is limited fo the distribution of the 500 grams, Defendant
S is accountable only for that 500 gram amount (under subsecfim

Defendants T, U, V, and W are hired by a supplier to backpack a quantity of
marthuana across the border from Mexico into the United States. Defendanis T,
U, V, and W receive their individual shipments from the supplier at the same
time and coordinate their impoviation efforts by walking across the border
together for mutual assistance and protection. Each defendant is accountable
Jor the aggregate quantity of marihuana transported by the four defendants. The
Jour defendants engaged in a joinily undertaken criminal activity, the object of




which was the importation of the four backpacks containing marihuana
(subsection (a)(1)(B)), and aided and abeited each other’s actions (subsection
(@)(1)(4) in carrying out the jointly undertaken criminal activity

: In conrmst if Defendants Luv, cmd w
were hired individually, transported their individual shipments at different times,
and otherwise operated independently, each defendant would be accountable
only for the quantity of marihuana he personally transported (subsection
(ai(1)(A). As this example illustrates, incusesinvolvingcontrabund-finctuding
cmtroﬂ-ed—mﬁmntesj—tke Scope of the Jomﬂy underfaken cnmmal actzvzty fcmd

fkatjumtlymm‘erﬁmken-uttrwty)-may depend upon whether in a‘he part:cular

circumstances, the nature of the offense is more appropriately viewed as one
Jomtly undertaken criminal act:vzty orasa number of separate criminal

% ok ¥

ok ok
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Issues for Comment:
1L Additional Guidance, The Commission seeks comment on whether additional or different

guidance should be provided on the ‘jointly undertaken criminal activity” provision in
subsection (a)(1)(B). In particular, should the Commission provide further guidance on how to
determine (A) the scope of the jointly undertaken criminal activity, (B) whether the conduct of
others was in furtherance of the criminal activity, and (C) whether the conduct of others was
reasonably foreseeable in connection with the criminal aciivity? Does the proposed amendment
provide adequate guidance on the operation of ‘jointly undertaken criminal activity”'?

Should the Commission provide additional or different examples to better explain the operation
of “jointly undertaken criminal activity™? If so, what examples should be provided? Are there
exampies that are no longer good illustrations of present-day criminal cases? If so, should those



examples be deleted or revised, or should they be replaced with more appropriate illustrations of
present-day criminal cases?

Possible Policy Changes. The Commission seeks comment on whether changes should be made
Jfor policy reasons to the operation of “jointly undertaken criminal activity,” such as to provide
greater limitations on the extent to which a defendant is held accountable at sentencing for the
conduct of co-participants that the defendant did not aid, abet, counsel, command, induce,
procure, or willfully cause. (Such conduct is covered by §1B1.3(a)(1)(A4).) In particular, but
without limitation, the Commission seeks comment on two options for possible changes that
could be made to the operation of ‘jointly undertaken criminal activity”, as follows.

{4) Option A: Requiring a Higher State of Mind Than “Reasonable Foreseeability”

This option would revise “foinily undertaken criminal activity” by changing the
“reasonable foreseeability ” part of the analysis. The requirement that the other

participant’s conduct be reasonably foreseeable has been described as a “negligence”
standard, that is, the defendant should have Imown or should have foreseen the conduct.

The Commission seeks specific comment on whether “jointly undertaken criminal
activity” should require a higher state of mind, such as recklessness or deliberate
indifference; knowledge; or intent. For example, if a co-participant possessed a
weapon, should the defendant be held accountable for the weapon only if he was
deliberately indifferent to whether a weapon would be possessed; or only if he knew the
weapon would be possessed; or only if he intended that the weapon be possessed?

(B) Option B: Requiring a Conviction for Conspiracy or At Least a “Pinkerton Conviction”

This option would hold a defendant accountable for a “jointly undertaken criminal
activity” only when the defendant (1) was convicted of a conspiracy charge related fo a
co-conspirator’s conduct in furtherance of the jointly undertaken criminal activity, or
(2) was eonvicted by a jury that was specifically instructed on Pinkerfon liability
regarding a substantive offense; or (3) admitted fucts sufficient to constitute Pinkerton
liability.

The Commission seeks specific comment on what the practical impact of such a change
would be on charging and sentencing practices.

Does the current provision on “fointly undertaken criminal activity” appropriately further the
purposes of sentencing? If not, what changes, if any, should the Commission make to “jointly
undertaken criminal activity” to more appropriately further the purposes of sentencing? Do any
of the options described above more appropriately further the purposes of sentencing? Are there
other possible changes, whether or not identified in the options described above, that should be
made to "jointly undertaken criminal activity” to more appropriately further the purposes of
senfencing?
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Defendant Roger Howard pleaded guilty to three counts of wire fraud, see
18 U.S.C. § 1343, and one count of money laundering, see id. § 1957, arising from his
participation in three mortgage-fraud schemes. His participation included identifying
property buyers, arranging for their applications for mortgage loans to overstate assets
and incomes, and obtaining inflated property appraisals and kickbacks to himself and
some buyers. All buyers defaulted on their mortgage notes. Some notes had been sold
by the original lenders to downstream lenders, who may themselves have resold the
notes.

The United States District Court for the District of Colorado sentenced Defendant
to 108 months’ imprisonment and ordered him to pay $8,862,191.18 in restitution. He
argues that the district court made two errors in imposing the sentence: (1) it improperly
increased his offense level by miscomputing the loss to the mortgage lenders, see USSG
§ 2B1.1; and (2) it awarded restitution to alleged victims without evidence of their actual
losses. Exercising jurisdiction under 28 U.S.C. § 1291 and 18 U.S.C. § 3742, we affirm
the determination of loss under USSG § 2B1.1, which was calculated in accordance with
our precedents, but we largely agree with Defendant’s restifution argument and therefore
reverse the restitution order and remand for further proceedings.

L. LOSS UNDER USSG § 2B1.1(B)(1)
Under the sentencing guideline for fraud, the offense level is based on the amount

of loss. See USSG § 2B1.1(b)(1). The district court calculated the loss caused by
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Defendant to be $8,961,191,18. For losses exceeding $7 million but less than $20
million, the offense level is 20. See id. § 2B1.1(b)(1)(K).

In mortgage-fraud cases like this, “[a]ctual loss” under USSG § 2B1.1 cmt.
n.3(A)(Q) “is the unpaid portion of the loan as offset by the value of the collateral.”
United States v, Crowe, 735 F.3d 1229, 1241 {10th Cir. 2013) (internal quotation marks
omitted), cert. denied, 134 S. Ct. 1565 (2014). “[S]o long as it is foreseeable that loans
will be sold or repackaged, both the original lenders and downstream lenders are
foreseeable victims of the fraud, and the general formula applies,” United States v.
Smith, 705 F.3d 1268, 1276 (10th Cir, 2013). “That is so because any gains or losses
sustained by the original lender will be offset by a corresponding loss or gain by the
downstream lender, leaving the total loss to equal mortgage balance minus foreclosure
price.” Id. As aresult, “the number of lenders involved and the amount of profit made
[or loss suffered] by the original lender or any intermediate lenders is mathematically
irrelevant to the calculation of the total loss caused by the fraud.” Id. (emphasis and
internal quotation marks omitted).

Defendant does not dispute that the district court’s method of calculating loss was
the method dictated by our precedents. Instead, he challenges the loss amount based on
three arguments not raised below: (1) the government’s evidence was insufficient to
prove $709,588 in losses on eight loans included in the loss amount; (2) the court should
have reduced the loss amount by $973,935 to account for interest payments made on the

loans; and (3) the court should not have included $313,261 in losses to a downstream
3



noteholder that purchased three loans after the buyers had defaulted. Based on these
arguments, he concludes that the correct total loss amount is $6,964,407 (instead of
$8,961,191). See Apli. Br. at 27. Because his offense level and guidelines range remain
the same unless the net actual loss is $7 million or less, see USSG § 2B1.1(b)(1}(K),
Defendant cannot prevail if we reject any argument challenging more than $35,593,
When the defendant objects to the loss calculation below, we review the district
court’s factual findings for clear error and calculation methodology de novo. See Crowe,
735 F.3d at 1235-36. But because Defendant failed to object below on the grounds
argued here, we review only for plain error. See id. at 1242. Relief is available under the
plain-error standard only if Defendant establishes four elements: “(1) the district court
committed error; (2) the error was plain—that is, it was obvious under current well-
settled law; (3) the error affected the Defendant’s substantial rights; and (4) the error
seriously affected the fairness, integrity, or public reputation of judicial proceedings.”
United States v. Gantt, 679 ¥.3d 1240, 1246 (10th Cir, 2012) (brackets and internal
quotation marks omitted). Defendant must establish all four elements. See id. “[Tlhe
failure of any one will foreclose relief and the others need not be addressed.” 7d.
Defendant argues that the district court committed plain error by counting losses
on certain loans totaling $709,588. Among those losses are the amounts of five second-
mortgage loans totaling $422,588. The court calculated the losses from printouts from
UTLS Default Services. The printouts showed the amounts of the loans and named the

noteholders. Defendant asserts that the amounts cannot be believed because each
4




printout is indisputably wrong in naming the holder of the first-mortgage note on the
property. This challenge to the loss calculation raises solely a question of fact—was
there a second mortgage in the amount stated on the printout? But “factual disputes
regarding sentencing not brought to the attention of the district court do not rise to the
level of plain error.” United States v. Lewis, 594 F.3d 1270, 1288 (10th Cir. 2010)
(brackets and internal quotation marks omitted).

Defendant relies on United States v. Goode, 484 F.3d 676, 681 (10th Cir. 2007),
for the proposition that sufficiency of the evidence can be reviewed for plain error.
Goode, however, involved a challenge to the sufficiency of the evidence of guilt at a
criminal trial, where different considerations are in play than with sentencing,' More
importantly, the issue raised by Defendant is one of admissibilz’ty of evidence—was the
printout sufficiently reliable to be used to establish the amount of the second mortgage
notes?—not sufficiency. Because Defendant failed to object to the evidence below, there
was no need for the government to explain why the printout was likely to be accurate.
Defendant has given us no reason to believe that the government could not present

reliable evidence on remand of the amount of the second-mortgage loans, See Lewis, 594

! For example, if the appellate court determines that there was insufficient evidence of
guilt, the Double Jeopardy Clause forbids the government from gathering more evidence
and subjecting the defendant to a second trial, see Burks v. United States, 437 U.S. 1,
14-17 (1978); but the Double Jeopardy Clause does not apply to noncapital sentencing,
see Monge v. California, 524 U.S. 721, 728-29 (1998). As aresult, only in the
sentencing context does an appellate court reviewing for plain error consider whether
anything uftimately would be accomplished by a remand for further proceedings. See
Lewis, 594 F.3d at 1288.



F.3d at 1288. We are not disposed to ignore our binding precedents regarding the scope
of plain-error review of sentencing determinations.
II. RESTITUTION

The award of restitution in this case is governed by the Mandatory Victims
Restitution Act of 1996 (MVRA), which “requires certain offenders to restore property
lost by their victims as a result of the crime.” Robers v. United States, 134 S. Ct. 1854,
1856 (2014). Defendant’s principal challenge is to the method of calculating the loss to
downstream lenders—that is, lenders who did not originate the mortgage loan but
purchased it from the original lender or an earlier downstream lender. Because we agree
with this challenge and remand for further proceedings, we need not address his other
challenges, which had not been raised below and can be considered on remand.

The MVRA requires that a defendant convicted of an offense against property,
including any offense committed by fraud or deceit, be ordered to pay restitution to
victims of the offense. See 18 U.S.C. § 3663A(a)(1), (c}(1)A)(ii). Payment is to be
made to “an identifiable victim or victims [who] suffered . . . pecuniary loss.” Id.

§ 3663A(cH 1) A)(D), (B). A victim is “a person directly and proximately harmed as a
result of the commission of an offense for which restitution may be ordered.” Id.

§ 3663A(a)(2). “Restitution must not unjustly enrich crime victims or provide them a
windfall.” United States v. Ferdman, 779 F.3d 1129, 1132 (10th Cir. 2015). District
courts thus “may not order restitution in an amount that exceeds the actual loss caused by

the defendant’s conduct, which would amount to an illegal sentence.” Id. (internal
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quotation marks omitted); see also United States v. Griffith, 584 F.3d 1004, 1019 (10th
Cir. 2009) (“a district court that orders restitution in an amount greater than the total loss
caused by the offense thereby exceeds its statutory jurisdiction and imposes an illegal
sentence™) (internal quotation marks omitted}).

In disputes over the amount of a victim’s loss, the government bears the burden of
persuasion by a preponderance of the evidence. See 18 U.S.C. § 3664(e). The district
court “may consider hearsay evidence that bears minimal indicia of reliability so long as
the defendant is given the opportunity to refute the evidence.” United States v.
Rodriguez, 751 F.3d 1244, 1261 (11th Cir. 2014) (internal quotation marks omitted), cert.
denied, 135 S. Ct. 310 (2014); ¢f. United States v. Sunrhodes, 831 I.2d 1537, 1544 (10th
Cir. 1987) (admission of hearsay testimony with substantial indicia of reliability in
restitution proceeding did not violate hearsay rule or Confrontation Clause). We review
the restitution order for an abuse of discretion, which requires us to review factual
findings for clear error and application of the MVRA de novo. See Ferdman, 779 F.3d at
1131; United States v. Battles, 745 F.3d 436, 460 (10th Cir, 2014), cert. denied,

135 S, Ct. 355 (2014); ¢f. Cooter & Gell v. Hartmarx Corp., 496 U.S. 384, 405 (1990)
(reviewing sanction under Fed. R. Civ. P, 11: “A district court would necessarily abuse
its discretion if it based its ruling on an erroneous view of the law or on a clearly
erroneous assessment of the evidence,”),

The “victim” identified for each loan was the holder of the note when the property

went into foreclosure. The district court calculated the restitution amount for each
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[identified victim using the same method it employed in calculating loss under

USSG § 2B1.1-—by adding the unpaid principal balances on each loan held by the victim
and subtracting the amounts recovered from sales of the properties securing the loans.
(The total restitution amount was $99,000 less than the loss under § 2B1.1 because the
noteholder on one loan had not been identified.)

Defendant contends that the court “applied an incorrect methodology for
computing restitution.” Aplt. Br. at 10. He argues that the MVRA limits restitution to
“actual, out-of-pocket losses,” id., and that the measure of actual loss to a downstream
lender is “the difference between what the successor lender paid for the loan . . . and
proceeds obtained from payments and sale of collateral,” id. at 10—11. The method used
to calculate restitution in this case—subtracting the amounts recovered through
foreclosure sales from the unpaid principal balances on the loans—does not reflect actual
loss to downstream noteholders, he says, because they could have paid less than the
unpaid balance to acquire the notes. See id. at 11, 30-31.

Defendant’s argument is correct, Although the total-loss calculation under
USSG § 2B1.1 does not depend on which lender in the chain of title of a mortgage note
suffered what loss, that information is necessary to avoid windfalls in awarding
restitution. A hypothetical example illustrates why. Say, the original mortgage note was
for $500,000; the original noteholder sold the note to a downstream lender for $200,000;
the borrower made no payments on the note; and foreclosure on the property netted

$100,000. Under the district court’s methodology, Defendant would have to pay the
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downstream lender restitution of $400,000 ($500,000 less $100,000 from the foreclosure
sale), although its loss was only $100,000. That would create an unlawful windfall for
the downstream lendet.

Other circuits agree with this analysis. The Ninth Circuit has noted that
“Ib]ecause the value of [the] loan is not necessarily its unpaid prineipal balance, but may
vary with the value of the collateral, the credit rating of the borrower, market conditions,
or other factors, the loan purchaser may have purchased the loan for less than its unpaid
principal balance.” United States v. Yeung, 672 F.3d 594, 602 (9th Cir. 2012), overruled
in part on other grounds by Robers, 134 S. Ct. 1854. As aresult, it said, “To calculate a
victim’s restitution award using the outstanding principal balance of the loan, if the
victim only paid a fraction of that amount to obtain the loan on the secondary market,
would cause the victim to receive an amount exceeding its actual losses.” Id.; see United
States v. Chaika, 695 F.3d 741, 748 (8th Cir. 2012) (“The ultimate foreclosure sale price
is irrelevant to an initial lender who sold the loan, while the purchasing secondary lender
may not be a victim, and if it is, actual loss will turn on its purchase price in the
secondary market, whether it remained on the loan all the way to foreclosure, and perhaps
other factors.”); United States v. v. Beacham, 774 F.3d 267, 278-79 (5th Cir. 2014)
(following Chaika and Yeung).

The government contends that this point was not raised below, but we disagree.
Defendant’s sentencing memorandum argued that the restitution calculations in the

probation office’s presentence report were flawed because they did not examine the
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purchase prices paid by downstream holders of the mortgage notes, and he reminded the
district court of the issue at the sentencing hearing. Once that objection to the
government’s methodology was clear, Defendant was not also required to object to the
evidence offered in reliance on the challenged methodology. He gave ample notice that
he objected to a restitution calculation that did not identify the specific losses of
individual noteholders in the chain of title of a mortgage note. When the government did
not put on such evidence, it took the risk that we would agree with Defendant’s legal
argument,

We recognize that the government may be able to explain (on remand) why the
restitution calculation is “a reasonable estimate of the loss,” United States v. James, 564
F.3d 1237, 1248 (10th Cir. 2009) (internal quotation marks omitted); but it did not
provide such an explanation in the district court and, equally important, the court itself
made no finding on the point. See Ferdman, 779 F.3d at 1133 (district courts may not
“dispense with the necessity of proof as mandated by the MVRA and simply ‘rubber
stamp’ a victim’s claim of loss based upon a measure of value unsupported by the
evidence,” and restitution awards may not be based on “[s]peculation and rough justice”
(internal quotation marks omitted)). The presentence report stated that the victims it
identified had not responded to correspondence from the probation office. The FBI agent
who testified at the sentencing hearing about the losses caused by Defendant said that he
did not know whether original lenders had suffered losses on any loans sold, and that he

had no information about the amounts paid by downstream noteholders to purchase the
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loans. He never testified that the information was not available and, for all the record
reveals, he never asked for it. Neither the failure of a victim to respond to a request for
evidence of actual loss nor the government’s unexplained failure to obtain the necessary
proof suffices to justify a restitution award. There is no public interest served by
requiring that restitution be paid to an alleged victim who declines to cooperate in
providing the evidence necessary to establish its loss.

In short, although the impact of sales of mortgage notes to downstream lenders is
generally irrelevant to the total-loss calculation under USSG § 2B1.1, it is highly relevant
in calculating restitution under the MVRA. See United States v. James, 592 F.3d 1109,
1116 n.6 (10th Cir. 2010) (“the calculation of loss for sentencing purposes does not
necessarily establish loss for the purpose of awarding restitution under the MVRA™). We
remand with instructions that the district court vacate its restitution order and redetermine
the amount of actual loss to identified downstream-noteholder victims, Should the court
find the existing record to be insufficient to permit a proper calculation of a victim’s
actual loss, the court may “(1) ask the Government to submit additional evidence,

(2) hold an evidentiary hearing, or (3) decline to order restitution.” Ferdman, 779 F.3d at
1133.
. CONCLUSION

We AFFIRM the district court’s calculation of loss under USSG § 2B1.1 and

REMAND with instructions that the court VACATE its restitution order for

redetermination of the amount of actual loss to apparent victims.
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Representative Paul Ray proposes the following substitute bill;

WHITE COLLAR CRIME REGISTRY

2015 GENERAL SESSION
STATE OF UTAH

Chief Sponsor: Mike K. McKell
Senate Sponsor: Curtis S. Bramble

LONG TITLE
General Description:

This bill modifies the Utah Code of Criminal Procedure to include a registry for persons
who commit specified white collar crimes.
Highlighted Provisions:

This bill:

» authorizes the Office of the Attorney General to develop, operate, and maintain the
Utah White Collar Crime Offender Registry website;

» provides the manner and process by which the Office of the Attorney General
digseminates information from the Utah White Collar Crime Offender Registry
website to the public, including the type of information that will be provided,

» provides the offenses for which a person must be registered with the Utah White
Collar Crime Offender Registry website;

» provides that offenders who were convicted of the specified offenses between
December 31, 2005 and the time this bill is enacted will not be placed on the Utah
White Collar Crime Offender Registry if they:

» have complied with all court orders;

* have paid all restitution claims; and
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» have not been convicted of any other offenses for which registration would be

required;

» provides the duration for which offenders will be placed on the Utah White Collar
Crime Offender Registry;

» provides rulemaking authority for the Office of the Attorney General to implement
the Utah White Collar Crime Offender Registry; and

» provides the process and conditions under which a person may petition to have his
or her name and information removed from the Utah White Collar Crime Offender
Registry.
Money Appropriated in this Bill:

None
Other Special Clauses:

None
Utah Code Sections Affected:
AMENDS:

76-8-504.6, as last amended by Laws of Utah 2010, Chapter 283
ENACTS:

77-42-161, Utah Code Annotated 1953

77-42-1G2, Utah Code Annotated 1953

T7-42-103, Utah Code Annotated 1953

T7-42-104, Utah Code Annotated 1953

77-42-105, Utah Code Annotated 1953

77-42-106, Utah Code Annotated 1953

T7-42-1¢7, Utah Code Annotated 1953

77-42-108, Utah Code Annotated 1953

Be it enacted by the Legislature of the state of Utah.
Section 1. Section 76-8-504.6 is amended to read:
76-8-504.6. False or misleading information,
(1) A person is guilty of a class B misdemeanor if the person, not under oath or

affirmation, intentionally or knowingly provides false or misleading material information to:
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(a) an officer of the court for the purpose of influencing a criminal proceeding; or

(b) the Bureau of Criminal Identification for the purpose of obtaining a certificate of

eligibility for:

(1) expungement[:]; or

(i1) removal of the person's name from the White Collar Crime Registry created in Title

77, Chapter 42, Utah White Collar Crime Offender Registry.

(2) For the purposes of this section "officer of the court” means:
{a) prosecutor;

(b) judge;

(c) court clerk;

(d) interpreter;

(e) presentence investigator;

(f) probation officer;

(g) parole officer; and

(h) any other person reasonably believed to be gathering information for a criminal

proceeding.

(3) This section does not apply under circumstances amounting to Section 76-8-306 or

any other provision of this code carrying a greater penalty.

Section 2. Section 77-42-101 is enacted to read:
CHAPTER 42. UTAH WHITE COLLAR CRIME OFFENDER REGISTRY
77-42-101. Title.
This chapter is known as the "Utah White Collar Crime Offender Registry."
Section 3. Section 77-42-102 is enacted to read:
77-42-102, Definitions.
As used in this chapter:

(1) "Attorney general" means the Utah attorney general or a deputy attorney general.

(2) "Bureau" means the Bureau of Criminal Identification of the Department of Public

Safety established in Section 53-10-201,

(3) "Business dav" means a day on which state offices are open for regular business,

(4) "Certificate of eligibility" means a document issued by the Bureau of Criminal

Identification stating that the offender has met the requirements of Section 77-42-108.
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(5) "Offender" means an individual required io register as provided in Section
T7-42-105.

(6) "Register" means to comply with the requirements of this chapter and rules of the

Office of the Attorney General made under this chapter.
Section 4. Section 77-42-103 is enacted to read:
77-42-103. Duties.

(1) The attorney general shall:

(a) develop and operate a system to collect, analyze, maintain, and disseminate

information on offenders; and

(b) make information listed in Section 77-42-104 available to the public.

(2) Any attorney general, county attorney, or district attorney shall, in the manner

prescribed by the attorney general inform the attorney general of a person who is convicted of

any of the offenses listed in Section 77-42-105 within 45 business days.

(3) The attorney general shall:

(a) provide the following additional information when available:

(i) the crimes for which the offender has been convicted, noting cases in which the

offender is still awaiting sentencing or has appealed the conviction;

(i) a description of the offender's targeis; and

(ii1) any other relevant identifving information as determined by the attorney general:

(b) maintain the Utah White Collar Crime Offender Registry website; and

(c) ensure that information is entered into the offender registry in a timely mannet.

Section 5. Section 77-42-104 is enacted to read:
77-42-104. Utah White Collar Crime Offender Registry -~ Attorney general to
maintain.

(1)_The attorney general shall maintain the Utah White Collar Crime Offender Registry

website on the Internet, which shall contain a disclaimer informing the public that:

(a) the information contained on the website is obtained from public records and the

attorney general does not guarantee the website's accuracy or completeness:

(b) members of the public are not allowed to use the information to harass or threaten

offenders or members of their families; and

(¢) harassment, stalking, or making threats against offenders or their families is
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prohibited and may violate Utah criminal laws.

(2) The Utah White Collar Crime Offender Registry website shall be indexed by the
surname of the offender.

(3) The attorney general shall construct the Utah White Collar Crime Offender Registry

website so that before accessing registry information, users must indicate that they have read

and understand the disclaimer and agree to comply with the disclaimer's terms.
(4) Except as provided in Subsection (6), the Utah White Collar Crime Offender

Registry website shall include the following registry information:

(a) all names and aliases by which the offender is or has been known, but not including

any online or Infernet identifiers;

(b) a physical description, including the offendet's date of birth, height, weight, and eye

and hair color;
(¢} a recent photograph of the offender; and
(d) the crimes listed in Section 77-42-105 of which the offender has been convicted.

(5) The Office of the Attorney General and any individual or entity acting at the request

or upon the direction of the attorney general are immune from civil liability for damages and

will be presumed to have acted in good faith by reporting information.

(6) The attornev general shall redact the names, addresses, phone numbers, Social

Security numbers, and other information that, if disclosed, specifically identifies individual

Section 6. Section 77-42-105 is enacted to read;
77-42-105. Registerable offenses.
A person shall be required to register with the Office of the Attorney General for a

conviction of any of the following offenses as a second degree felony:

{1) Section 61-1-1 or Section 61-1-2, securities fraud;

{2) Section 76-6-405, theft by deception;

{(3) Section 76-6-513, unlawful dealing of property by fiduciary;
{(4) Section 76-6-521, fraudulent insurance;

{5) Section 76-6-1203. mortgage fraud:

(6) Section 76-10-1801, communications fraud; and

(7) Section 76-10-1903, money laundering,
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Section 7. Section 77-42-106 is enacted to read;

77-42-106. Registration of offenders -- Utah White Collar Crime Offender
Registry.

(1) An offender who has been convicted of any offense listed in Section 77-42-105
shall be on the Utah White Collar Crime Offender Registry for:

(a) a period of 10 vears for a first offense;

(b)_a second period of 10 vears for a second conviction under this section; and

(¢) alifetime period if convicted a third time under this section,

(2) Except as provided in Subsection (3), an offender who has been convicted of anvy
offense listed in Section 77-42-105 after December 31, 2003, shall reaister with the attorney

general to be included in the Utah White Collar Crime Offender Registry.

(3) An offender is not be required to register as provided in Subsection (2) if the

offender:

{a) has complied with all court orders at the time of sentencing;

{b) has paid in full all court ordered amounts of restitution to victims; and

{c) has not been convicted of any other offense for which registration would be

required.
Section 8. Section 77-42-107 is enacted to read;

77-42-107. Department and agency requirements.
(1) In accordance with Title 63G, Chapter 3, Utah Administrative Rulemaking Act, the

attomey general shall make rules necessary to implement this chapter, including:

(a) the method for dissemination of registry information; and

(b) instructions to the public regarding acceptable use of the information.

(2) Any information regarding the identity or location of a victim may be redacted by

the attorney general from information provided under Subsection 77-42-104(6).
Section 9. Section 77-42-108 is cnacted to read:
77-42-108. Removal from the Utah White Collar Crime Offender Registry.

(1) An offender may petition the court where the offender was convicted of the offense

for which registration with the Utah White Collar Crime Offender Registry is required, for an

order to remove the offender from the Utah White Collar Crime Offender Registry, if:

(a) five vears have passed since the completion of the offender's sentence:
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(b) the offender has successfully completed all treatment ordered by the court or the

Board of Pardons and Parole relating to the conviction:

(¢) (1) the offender has not been convicted of any other crime, excluding traffic

offenses, as evidenced by a certificate of eligibility issued by the bureau; and

(ii) as used in this section, "traffic offense" does not include a violation of Title 41,

Chapter 6a, Part 5, Driving Under the Influence and Reckless Driving;
(d) the offender has paid all restitution ordered by the court;

(¢) notice has been delivered to the victims and the office that prosecuted the offender;

and

() the offender has not been found to be civilly liable in any case in which fraud,

misrepresentation, deceit, breach of fiduciary duty, or the misuse or misappropriation of funds

is an element.
(2) (a) (1) An offender seeking removal from the White Collar Crime Offender Registry

shall apply for a certificate of eligibility from the bureau,

(i1} An offender who intentionally or knowingly provides anvy false or misleading

information to the bureau when applying for a certificate of eligibility is guilty of a class B

misdemeanor and subject to prosecution under Section 76-8-504.6.

(iii) Regardless of whether the offender is prosecuted, the bureau mav deny a certificate

of eligibility to anyone providing false information on an application under this Subsection (2).

{b) (i) The burcau shall check the records of governmental agencies, including national

criminal databases, to determine whether an offender is eligible to receive a certificate of

eligibility under this section.

(i1} If the offender meets all of the criteria under Subsections (1)(a) through (d), the

bureau shall issue a certificate of eligibility to the offender which shall be valid for a period of

90 days from the date the certificate is issued.

(¢) (i) The bureau shall charge an application fee for the certificate of eligibility in

accordance with the process in Section 63J-1-504.

(i1) The fee shall be paid at the time the offender submits an application for a certificate

of eligibility to the bureau.

(iii) If the bureau determines that the issuance of a certificate of eligibility is

appropriate, the bureau shall issue to the offender a certificate of eligibility at no additional
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charge.

(d) Funds generated under this Subsection (2) shall be deposited in the General Fund as

a dedicated credit by the department to cover the costs incurred in determining eligibility.
(3) The offender shall:

(a) file with the court the following information:

(i) the petition:

(ii) the original information:

(iii) the court docket; and

(iv) an affidavit certifying that the offender is in compliance with the provisions of
Subsection (1); and

(b) deliver a copy of the petition to the office of the prosecutor.

(4) (a) Upon receipt of a petition for removal from the Utah White Collar Crime

Offender Registry, the office of the prosecutor shall provide notice of the petition by first-class

mail to the victims at the most recent addresses of record on file,
{b) The notice shall:

(i) include a copy of the petition for removal from the regisiry;

(i1) state that the viciim has a right to object 1o the removal of the offender [rom the

registry; and
(i1} provide instructions for filing an objection with the court.

(5) The office of the prosecutor shall provide the following, if available, to the court

within 30 davs after receiving the petition:

(a) a presentence report;

(b) any evaluation done as part of sentencing: and

{c) any other information the office of the prosecutor feels the court should consider.

{6) The victim may respond to the petition by filing a recommendation or objection

with the court within 45 days after the mailing of the petition to the victim,
(7) The court shall:

(a) review the petition and all documents submitted with the petition; and

(b) hold a hearing if requested by the office of the prosecutor or the victim.

(8) When considering a petition for removal from the registry, the court shall consider

whether the offender has paid all restitution ordered by the court or the Board of Pardons and
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(9) If the court determines that it is not contrary to the interests of the public to do so,

the court may grant the petition and order removal of the offender from the registry.

(10) If the court grants the petition, the court shall forward a copv of the order directing

removal of the offender from the registry to the attorney general and the office of the

prosecutor,
(11) The office of the prosecutor shall notify the victims of the court's decision in the

same manner as the notification required in Subsection (3)(a).

{12) The attorney general shall remove an offender from the regisiry upon the offender

providing satisfactory evidence to the attorney general that:

{a) each conviction listed in Section 77-42-105 has either been expunged or reduced in

degree below a second degree felony; and

{b) the offender has paid all court-ordered restitution to victims.
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