
This paper is intended as a starting point for discussion and ideas.  As with any other1

legal issue, one should follow-up with in-depth research and careful analysis.   
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In what can be viewed as Justice John Paul Stevens’ last move to drag parts of this country’s Bar
into conformity with the U.S. Constitution, Padilla v. Kentucky, 559 U.S. ____ (2010) stands for
a couple of very important principles.  Padilla sets a certain baseline for basic competence of
criminal defense attorneys in the immigration realm. It destroys the notion that immigration
consequences are ‘collateral’ to a criminal case. By doing so it renders materially important the
ideal that criminal defense attorneys must take ample consideration of and advise on the
immigration consequences of certain types of convictions. What are these new parameters? What
will be required of criminal defense practitioners? What can we do to avoid being but mere road-
kill in an effective assistance of counsel claim? And, what, if anything, can we do if we represent
a defendant who has previously suffered at the hands of poor or silent advice?

Jose Padilla

Jose Padilla was a forty-year resident alien of the United States and a native and citizen of
Honduras. He served the nation with honor in the Vietnam conflict. He was charged in the state
courts of Kentucky with the offense of transportation of a large amount of marijuana. His defense
counsel incorrectly advised him that he “did not have to worry about immigration status since he
had been in the country so long.” In a post-conviction proceeding, Padilla alleged that his counsel
had been ineffective because he not only failed to advise of the immigration consequences of his
plea, but he also have incorrect advice to him. The Supreme Court of Kentucky denied the
petition. The Supreme Court of the United States reversed that decision and remanded the case to
the lower court for further proceedings. Justice Stevens wrote in the majority opinion that
constitutionally competent counsel must advise his client of the potential for automatic
deportation, if the case applies. The Court specifically declined to discuss the matter of prejudice.

Against this legal framework, what should we do to ensure that clients are receiving the fullest
and most competent legal advice? 



STEP ONE
Know your client.

Oftentimes, we begin a representation of a client and pay little attention to their status or
citizenship. And, this happens in two ways: those of us who are hardened to border practice
assume everyone is illegal and those of us who are not accustomed to representing non-citizens
assume everyone has iron-clad status or, worse yet, citizenship. 

Only by knowing your client’s status will you be aware of potential pitfalls that may accompany
a finding of guilt for your client.  But you should get more information than just this.  I’d want to
know:

1) Is the person a United States citizen?

2) What is the date the person first entered the US?

3) What is the person’s current immigration status (Legal permanent resident, Temporary
Protective Status, etc.)

4) How long has the alien been in that status?

5) When did they adjust to that status?

6) Are there any pending applications with Immigration?  What are they?  When were they
filed?

7) How long has he resided in the United States?

8) Has the alien been in continuous presence in the United States for at least seven years?

A. What proof does the alien have of that (IRS forms, pay stubs, medical records,
etc.)?

9) Has the person ever departed the US since the date of his 1  entry?st

A. Get all dates left and returned.

10) What is the alien’s A number?

11) Is the person afraid to return to their country?  Why?

12) Does the person suffer from a life-threatening illness or have significant mental health
issues?

13) Has the person ever had any contact with Immigration?  When and Why?

14) Has there ever been a final order of removal filed against the person?  Get the date and
location.

15) Get the person’s full immigration record.



16) Get the person’s full criminal history.

17) Equitable Information

a. Family Ties

b. Community Ties

c. Work history

d. Good conduct

e. Prior good acts

18) Know and understand your client’s priorities: Between jail time and deportation, which
does your client view as worse?



I have attached Dan Kesselbrenner and Sandy Lin’s Selected Immigration Consequences2

of Certain Federal Offenses, ©2010.  As Dan states, use the paper as a starting point and then
conduct careful research thereafter.  The paper talks about aggravated felony status, CIMT status,
other grounds of deportability and appears to be the most definitive paper on the issue.

I use the phrase ‘almost automatically’ because, of course, nothing in life is truly certain. 3

I had one client who sustained an aggravated felony conviction and was allowed to remain in the
United States.  Presumably, the Service never got around to initiating proceedings against him for
his removal.  I would not counsel my client on this as a possibility.  From time to time, officers
with ICE don’t use both hands to scratch their back sides.  

STEP TWO
KNOW THE STATUS OF THE CRIME CHARGED

Justice Stevens makes clear that Padilla’s counsel could have easily ascertained that a conviction
for an aggravated felony as that term is used and defined in Title 8 U.S.C. §1101(a)(43) would
have subjected his client to almost certain or automatic deportation upon conviction. 

A. KNOW YOUR AGGRAVATED FELONIES INTIMATELY2

A conviction for an ‘aggravated felony’ can lead to serious trouble for our immigration-sensitive
clients.  There are some convictions that will automatically yield deportation and some that
require a certain imposition of or potential for a certain sentence.  The term ‘aggravated felony’
comes from Title 8 U.S.C. 1101(a)(43). It defines a subset of offenses and conditions which
attach to certain offenses that almost automatically  spell doom for your client’s immigration3

status. The important thing to know is what is contained in this particular section. The following
represent ‘aggravated felonies’ under Title 8 U.S.C. 1101(a)(43)(a)-(u): 

(A) murder, rape, or sexual abuse of a minor;

(B) illicit trafficking in a controlled substance (as defined in section 802 of Title 21), including a
drug trafficking crime (as defined in section 924(c) of Title 18);

(C) illicit trafficking in firearms or destructive devices (as defined in section 921 of Title 18) or
in explosive materials (as defined in section 841(c) of that title); 

(D) an offense described in section 1956 of Title 18 (relating to laundering of monetary
instruments) or section 1957 of that title (relating to engaging in monetary transactions in
property derived from specific unlawful activity) if the amount of the funds exceeded $10,000;

(E) an offense described in Title 18 section 842 (h-i) or 844(d), (e), (f), (g), (h), or (I) (relating to
explosive materials offenses) or an offense described in Title 18 section 922(g)(1-5), Title 18



section 922(j), (n), (o), (p), (r), 924(b) or (h) or Title 26 section 5861 (relating to firearms
offenses); 

(F) crime of violence (as defined in Title 18 section 16, but not including a purely political
offense) for which the term of imprisonment of at least one (1) year has been imposed;

(G) a theft offense (including receipt of stolen property) or burglary offense for which a term of
imprisonment of at least one (1) year has been imposed; 

(H) an offense described in Title 18 section 875, 876, 877, or 1202 (offenses relating to ransom
or demand for receipt of ransom);

(I) an offense described in Title 18 section 2251, 2251A, or 2252 (offense relating to child
pornography); 

(J) an offense described in Title 18 section 1962 (RICO), or section 1084(second or subsequent
offense), or section 1955 (gambling offenses), for which a sentence of on year imprisonment or
more may be imposed;

(K) offenses relating to: (i) owning, controlling, managing, or supervising prostitution; (ii) an
offense described in Title 18 section 2421, 2422, or 2423 (relating to transportation for the
purpose of prostitution) if committed for commercial advantage; or  (iii) an offense described in
Title 18 section 1581-1585, 1588 (relating to slavery, and/or involuntary servitude); 

(L) an offense described in: (i) Title 18 section 793, 798, 2153, or 2381 or 2382 (relating to
gathering or transmitting national defense information; disclosure of classified information;
sabotage; treason); (ii) Title 50 section 421 (protecting identity of intelligence agents);

(M) an offense that: (i) involves fraud or deceit in which loss to victim exceeds $10,000; (ii) is
described in Title 26 section 7201 (relating to tax evasion) in which loss to government exceeds
$10,000;

(N) an offense described in paragraph 1A or 2 of 1324(a) (relating to alien smuggling), except for
a first offense for which the alien has shown that he committed the offense for the purpose of
assisting, aiding, etc. only the alien’s spouse, child, or parent;

(O) an offense described in 1325(a) or 1326 by an alien previously deported on the basis of a
conviction for an offense listed in 1101(a)(43) of Title 8;

(P) an offense (i) which either is falsely making, forging, counterfeting, mutiliating or altering a
passport or instrument in violation of Title 18 section 1543 or is described in Title 18 section
1546 (relating to document fraud); and (ii) term of imprisonment is at least 12 months, except in
first offense where offense committed to aid immediate relative;



(Q) an offense relating to a failure to appear for a defendant for service of sentence if the
underlying offense is punishable by imprisonment for at least five (5) years or more;

(R) an offense relating to commercial bribery, counterfeiting, or forgery, or trafficking in vehicles
for the identification numbers of which have been altered and for which a term of imprisonment
of at least one (1) year has been imposed; 

(S) an offense relating to obstruction of justice, perjury, subornation of perjury, bribery of a
witness for which a term of imprisonment of at least one (1) year has been imposed; 

(T) offense relating to failure to appear before a court pursuant to a court order to answer to or
dispose of a charge of a felony for which a sentence of two (2) years’ imprisonment or more may
be imposed; and

(U) an attempt or conspiracy to commit any of the above offenses.

As Justice Stevens rightly notes, a conviction for any of these offenses, some that require certain
specific terms of imprisonment, will lead to almost certain deportation with no chance of being
able to avoid that outcome.  Justice Stevens notes that it would have been easy for Padilla’s
lawyer to determine that Padilla was facing certain deportation.  And although Justice Stevens
states in his opinion that convictions for offenses that do not carry the stigma of ‘aggravated
felony,’ it is difficult to understand how or why lines should be drawn on our universe of
knowledge in this realm.  

Stated a different way, if it was über easy to determine that

Padilla was facing an aggravated felony and certain

deportation, how much more difficult is it for a practitioner to

know when their client is otherwise deportable?  And, how

much more difficult is it for a practitioner to know whether

their client would qualify for cancellation of removal?



Manna, of course, is Biblical in origin.  It is said that manna mysteriously sustained the4

Israelites as they roamed the desert.  It was said to have arrived for the Israelites with the dew
during the night.

Taking your client from certain deportation to a position where can make an equitable5

argument to avoid deportation is a tremendous feat in and of itself.  Counsel must be aware of the 
legal landscape surrounding immigration law to replace the certainty of deportation with only the
prospect of it.  A conviction for a deportable offense, as opposed to an aggravated felony, allows
a person to attempt to cancel their removal (ie, avoid deportation) under Title 18 U.S.C.
§1229b(a) or (b) for nonpermanent resident aliens.  I.E., HOPE.  But, even in that context, there
are pitfalls, discussed later.

This is not unlike Padilla’s lawyer’s wrong advice about avoiding deportation.  That6

lawyer had no clue.  We are attempting to have a clue.

STEP THREE
AVOIDING THE AGGRAVATED FELONY

Oftentimes, you face a prosecutor who either doesn’t care or doesn’t understand and appreciate
the consequences of certain pleas on your immigration-sensitive client.  You will often get a
prosecutor who will overcharge a case.  In this context, treat that prosecutor as if he is manna . 4

He may allow you to choose your count of conviction.  If this is your reality, take it.  It is always
better to avoid the automatic deportation even if your client is deportable on another basis.  In
this context, the alien can try to seek a waiver (ie, apply for cancellation of removal) . 5

But, what advice do you give your client about the aggravated felony?  What advice do you give
about any other count in the indictment that is less than an aggravated felony?  This tricky
scenario can lead to wrong advice on the part of the practitioner.

An alien can petition for cancellation of removal in cases less than aggravated felonies if two
other conditions are met (see below).  If you don’t know what those conditions are, how can one
categorize their chances at avoiding deportation as anything.  6

So, let’s say that you are feeling good about your ability to avoid the aggravated felony.  You tell
your client that now he has a fighting chance to stay in the country.  How do you know he has a
fighting chance to stay here?  Just because you might avoid the aggravated felony conviction,
make sure your client can potentially take advantage of cancellation of removal before advising
him that he has a fighting chance to avoid deportation.  



I have no empirical data for this assertion.  However, I have often heard people say,7

“You gotta think positive.”  And, I have never heard anyone say, “You have to think negative.” 
Empirical?  No.  Ordinary everyday thinking?  Probably.  

For all those instances where you manage to avoid an aggravated felony either through trick,
cajole, sweet-talk, dumb luck, or prosecutorial largesse, before giving any advice as to the
possibility of deportation, the practitioner should know to use extreme caution before giving
other admonishments.  Consider this exchange between lawyer and client:

LAWYER: Whew-ee!!  I got the prosecutor to reduce the
charge to something that’s not an aggravated felony.  

CLIENT: What does that mean?

LAWYER:  That means you are gonna avoid deportation!

CLIENT: Yay!  Thank you.  Thank you.  Gracias!

(Exit stage left, hand-in-hand).

While the parties might be ecstatic about the possibilities, does that truly mean that the person is
going to avoid deportation?  Even if you manage to avoid the aggravated felony, you shouldn’t
give any advice about deportability unless you are more certain about the declaration you are
making.  I have often heard practitioners tell their clients that they would have a fighting chance
to keep their papers.  How did they know that?  With what certainty were they able to make that
statement?  Whether because of the euphoria of the moment (ie, avoiding the aggravated felony),
or because of contentment with getting a reduced charge, emotions can run high and we, as
human beings, tend to want to focus on the positive.     7

To this end, we must be reasonably informed about the other grounds of deportability that might
ensnare our clients and the possibilities the have to avoid that potential.

STEP FOUR
MAKING SURE YOUR AVOIDANCE OF THE
AGGRAVATED FELONY ISN’T IN VAIN



It should be noted that every time I use the word ‘deportable,’ my spell check keeps8

wanting me to correct it to ‘deplorable.’  

Yes, Cinco de Mayo.9

DODGING ANOTHER BULLET:
OTHER GROUNDS OF DEPORTABILITY

Title 8 U.S.C. §1227 lists the various classes of deportable  aliens.  Section 1227 not only lists8

the certain classes of aliens subject to deportation on other grounds, but it also lists when and to
what degree, if any, the Attorney General can disregard the ground for deportability and NOT
initiate deportation proceedings against an alien (they are boxed in a gray box).

1227(a)(1)(A-D) Roughly categorized as illegal status deportability grounds (ie,
Inadmissible aliens at time of entry or adjustment of status or in violation
of status for the grounds below).

NO WAIVER OF DEPORTABILITY

1227(a)(1)(E) Smuggling....Any alien who (before entry, at time of entry, or within 5
years of date of any entry) has encouraged, aided, abetted any other alien
to enter/attempt to enter US in violation of law.

DEPORTATION NOT AUTHORIZED for

1. Alien who is an eligible immigrant, physically present in US on
May 5, 1988 , and is seeking admission as an immediate relative if9

prior to May 5, 1988 the alien aided only the alien’s spouse, parent,
son or daughter (and no one else) to enter the US in violation of
law.

WAIVER OF DEPORTABILITY AUTHORIZED for

1. For humanitarian reasons, to keep family together, in the public
interest, where alien has aided only spouse, parent, son, or daughter
to enter US in violation of law.

1227(a)(1)(G) Marriage Fraud

NO WAIVER AUTHORIZED

1227(a)(1)(H) WAIVER AUTHORIZED FOR CERTAIN MISREPRESENTATIONS



Just now I was thinking about how I could get my client who has a aggravated sexual10

assault of a child conviction to get a pardon from Texas Governor Rick Perry (aka Governor
Secession).  And then I thought it might just be easier to dream up and build a time machine and
go back in time and intercede that way.

1. An alien who has tried to gain admission to the US through fraud
or misrepresentation who is the spouse, parent, son, or daughter or
a US citizen or legal permanent resident AND

2. Was in possession of immigrant visa or equivalent and was
admissible but for misrepresentation (other than false claim to US
citizenship)

1227(a)(2) CRIMINAL OFFENSES

1227(a)(2)(A)(i) Crimes of Moral Turpitude

1. Any conviction for a crime involving moral turpitude committed
within 5 years after date of admission (within 10 years if alien
received LPR status as result of adjusting from nonimmigrant to
LPR); and

2. Is convicted of a crime for which a sentence of one year or longer
may be imposed.

1227(a)(2)(A)(ii) Multiple criminal convictions

1. Any alien who, at any time after admission, is convicted of 2 CIMT
not arising from one common scheme, regardless of whether
convictions came from a single trial.

1227(a)(2)(A)(iii) Aggravated Felony (see above)

1227(a)(2)(A)(iv) High speed flight from immigration checkpoint

1227(a)(2)(A)(v) WAIVER AUTHORIZED FOR i-iv (above) if alien pardoned by President
or Governor .10

1227(a)(2)(B)(i) Controlled substance conviction other than single offense of possession of
less than 30 g of marijuana.

1227(a)(2)(B)(ii) Dug abusers/addicts....any alien who is, or at any time after admission has



Still, those damn Nazis.  At any rate, I often wonder with these types of grounds why11

someone would even really think that immigration consequences are the most important
consideration of the day.  I mean, if they want you gone for genocide, terrorism, or helping the
Nazis, you probably have bigger worries than maintaining your status.  

been a drug abuser or addict.

1227(a)(2)(C), (D) Firearms, destructive device, and treason/sabotage convictions.

1227(a)(2)(E) Domestic violence convictions, stalking, violation of protective order,
crimes against children (abuse, neglect, abandonment)

1227(a)(3)(A), (B) Failure to register (Title 8 USC 1305, 1306)/Falsification of Documents
(18 USC 1546)

1227(a)(3)(C) Document Fraud....Violation of Title 8 USC 1324c

WAIVER AUTHORIZED where defendant is LPR where no civil penalty
was imposed and was done to benefit spouse or child.

1227(a)(3)(D) Falsely claiming citizenship

1227(a)(4)(A-D) Security, Terrorism, Enemy of the State, Genocide, Helped the Nazis11



Inadmissibility is a strange animal.  It occurs when your client who is returning to the12

United States runs into some trouble.  Essentially, their papers are taken from them on the spot
and they are denied admission henceforth.  It is summary and it is harsh.  

DODGING ANOTHER BULLET:
GROUNDS OF INADMISSIBILITY (for returning aliens)

Not only do you have to have a decent grasp over grounds of deportability, but you also have to
be aware of certain circumstances when your alien client WHO IS RETURNING to the United
States can be deemed inadmissible.   The circumstances that can deem a returning alien as12

inadmissible is just as disastrous as deportability.  The rules governing inadmissibility can be
found at Title 8 USC 1182.  As with the section on deportability, I will highlight those areas
where inadmissibility can be avoided. 

I’ll try to list those circumstances that might have the most impact on our clients.

1182(a)(2)(A)(i) CIMT (Moral Turpitude crimes, whether convicted, or whether facts were
simply admitted)....BUT alien can escape inadmissibility issue if he was
younger than 18 when crime committed and crime was committed and
released from confinement, if applicable, more than 5 years before the date
of application for admission OR if maximum penalty for offense convicted
of or admitted to did not exceed one year BUT if alien was convicted,
sentence not greater than six months.

1182(a)(2)(A)(ii) Controlled Substance Offense

Conviction or admission or if DHS has reason to believe person is drug
trafficker.

WAIVER AUTHORIZED for single offense of simple possession of less
than 30 g marijuana

1182(a)(6)(C)(i) Misrepresentations made to procure visa, document, or admission to US.

WAIVER AUTHORIZED where alien is son, daughter, or spouse of US
citizen or LPR and AG finds that inadmissibility would lead to extreme
hardship to US citizen or LPR lawfully in country.

1182(a)(6)(C)(ii) Falsely claiming citizenship.  

1182(a)(6)(E) Smuggling



Any alien who at any time has aided/abetted another alien to enter US 
unlawfully.

DOES NOT APPLY TO IN CERTAIN FAMILY REUNIFICATION
CIRCUMSTANCES

WAIVER AUTHORIZED where special circumstances exist where aiding
was only to spouse, parent, son, or daughter.



This statute provides for cancellation of removal for permanent resident aliens.  Title 813

USC §1229b(b) provides for cancellation of removal procedures for nonpermanent resident
aliens.

I have heard advice about avoiding deportation in various ways:14

“You have a fighting chance to save your papers.”
“You might be able to stay in the country.”
“You might not get deported.”
“Yeehaw!”

STEP FIVE

CANCELLATION OF REMOVAL

In those cases where your client is deportable still, even though you’ve managed to avoid the
aggravated felony issue, you might still want to know if your client can cancel removal and
thereby avoid deportation anyway.

Title 8 U.S.C. §1229b allows for cancellation of removal if the alien :13

1) has been an alien lawfully admitted for permanent residence for not less than five years;

2) has resided in the United States continuously for 7 years after having been admitted in any
status; and

3) has not been convicted of an aggravated felony.

As a practitioner, you would want to know if your client, who still faces deportation on grounds
other than because of an aggravated felony, might be able to take advantage of cancellation of
removal.  

In the event that he cannot seek cancellation of removal because he has less than five years as a
permanent resident, giving him advice that is hopeful in nature is suspect  and borders on the14

type of wrong advice that Padilla’s lawyer gave to his client.

Next, the discussion will center on what we should say, what we shouldn’t say, what we must be
very careful about saying in the context of representing a person who is not a US citizen and who
faces criminal charges.



To help with your research, I have attached two checklists.  One is entitled “Suggested15

Approaches for Representing a Noncitizen in a Criminal Case.”  The other is entitled
“Immigration Consequences of Convictions Summary Checklist.”  Both are prepared by the
NYSDA Immigrant Defense Project.  While the papers are intended for New York practitioners
practicing in New York, the basic approaches are the same with our federal cases.  

AVOIDING THE PADILLA PITFALLS

1.  Know your client

If you do not venture to know anything about your client’s status, how on earth can you possibly
help him understand the Draconian deportation possibility that awaits him?

2.  Know the status of the crime charged.15

A. Know what is an aggravated felony.

At a bare minimum, you must know what is and isn’t an aggravated felony.  For us (as federal
defenders), we should be aware of the offenses that are or might be aggravated felonies.  To help
with that assessment, see the attached Selected Immigration Consequences of Certain Federal
Offenses by Dan Kesselbrenner and Sandy Lin.  

B. Know what will make your client deportable/inadmissible.

Only by knowing whether an offense makes your client deportable/inadmissible will you know
whether your client can take advantage of cancellation of removal relief.  If the practitioner does
not know that the client is deportable, he will not know whether his client can avoid that
deportation through cancellation of removal.

3.  Speak up.

You must tell your client about the potential for deportation. YOU DO NOT HAVE THE
RIGHT TO REMAIN SILENT!  In fact, after Padilla, you have the duty to say something.  Since
you cannot simply bury your head in the immigration sand, what do you say?  Be careful not to
give equivocating language when dealing with aggravated felony convictions.  A finding of guilt
will get your client automatically booted.  Don’t equivocate on that point.

If your client is not looking at an aggravated felony, don’t tell them they are avoiding deportation
because that might also be affirmative misadvice along the Padilla lines.  In situations just short
of aggravated felony status but where the client is still deportable/inadmissible, you must still
inform the client that they are still potentially facing deportation proceedings.  You can definitely
also advise the client to seek advice from an immigration lawyer.



‘Rent on the courtroom’ is a common legal colloquialism which reflects a sentiment that16

a person receives a higher sentence when they pursue a trial in their case and are convicted.d

4.  When you speak up, make sure it isn’t a one-size-fits-all admonishment.

Curiously, since Padilla was released, many practitioners, judges, and observers immediately
took the position that a general admonishment would suffice to adequately warn a criminal
defendant of the impending immigration consequences.  Plea agreements and verbal
admonishments essentially went like this:

“This conviction may have immigration consequences.”

“This conviction may have adverse immigration consequences.”

“This conviction may lead to deportation.”

While the one-size-fits-all approach is appealing in its simplicity and ease, it lacks the specificity
and tailoring that is required to adequately warn your client.  On the truly bad side, it gives hope
to an otherwise hopeless immigration issue.  This has been the discussion of the earlier part of
this discussion.  But, if you advise a client that there are immigration consequences when there
really aren’t any, have you altered a client’s decision-making processes?

For example, let’s assume that a person is charged with an offense that is not deportable for any
reason, yet you tell them that there might be immigration consequences to their plea.  As a result,
they decide to go to trial and get convicted.  Now, because of your advice the client is facing a
loss of acceptance of responsibility or other forms of rent on the courtroom.   Your affirmative16

misadvice has led to more grave circumstances for your client.  Remember, there were seven
votes in the United States Supreme Court that giving affirmative misadvice is ineffective
assistance of counsel.



USING PADILLA OFFENSIVELY IN THE RE-ENTRY
CONTEXT

Let’s assume that you represent a person charged with Title 8 USC 1326 and you determine that
he was deported after sustaining a conviction for which he was never informed that deportation
was a certainty or even a possibility.  Can you use this to your advantage in the 1326 context. 
Maybe.

The one issue that the Supreme Court did not address in Padilla was the issue of prejudice. 
Prejudice is the second prong of the Strickland v. Washington, 466 U.S. 668 (1984) analysis. 
Prejudice is not whether the person would have avoided deportation, but rather whether the
outcome of the criminal case would have been different absent counsel’s ineffective
performance.  To that end, a plea of guilty or any admission will likely kill any petitioner’s
Strickland claim.  

Similar to a conviction that has been sustained as a result of a faulty admonishment relating to
counsel, what if we can harness the ineffective assistance of counsel (ie, a Sixth Amendment
right) to ask a court to disregard a conviction?  The process would be similar to challenging an
uncounseled conviction.  Remember, uncounseled convictions should not score out because  a
violation of the right to counsel essentially amounts to a jurisdictional defect, rendering the
conviction null and void.  Custis v. United States, 511 U.S. 485 (1994)(holding that uncounseled
convictions cannot serve as the basis for a statutory enhancement).  The strength of this argument
was curtailed somewhat by Iowa v. Tovar, 124 S.Ct. 1379 (2004) wherein the Court held that in a
guilty plea scenario “the constitutional requirement [for a valid waiver of counsel] is satisfied
when the trial court informs the accused of the nature of the charges against him, of his right to
be counseled regarding his plea, and of the range of allowable punishments attendant upon the
entry of a guilty plea.”  Id. at 1383.  In so holding, the Court rejected the idea that lower courts
must advise the defendant pursuant to Faretta v. California, 422 U.S. 806 (1975) regarding the
value of an independent legal opinion as well as the risk of proceeding where a viable defense
may be present.  While Tovar has curtailed the success of challenging prior uncounseled
convictions, the possibility still exists to challenge the waiver of counsel on knowing and
intelligent grounds.  Keep in mind that for that type of challenge we bear the burden.

What if we made an analogous argument under Custis and Tovar that a person had previously
sustained a conviction as the result of ineffective assistance of counsel because counsel failed to
properly inform on the immigration consequences of a person’s guilty plea.  Could the Padilla
violation—failure to adequately advise—rise to the level of deprivation of counsel as in Custis? 
If so, perhaps an argument that this prior conviction in violation of the Sixth Amendment right to
counsel is tantamount to depriving him of counsel altogether and, therefore, should not be scored
may have legs.  
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