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UNITED STAT
CENTRAL DISTRICT O
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LNITED STATES OF AMERICA, }
]
Paetitioner, }
}
}
)
) )
Respondent. !
!

hereby applies to this Honorable Court

for an order dismissing the petition or, alternatively, setting a probable cause hearing

w this malter
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This application is based on the attached Memorandum of Points and

further information s may be provided to the court with respect 1o this application,

DATED: hune

2| Authenities, the declaration of counsel, all files and records in this case, and such

Respectfully submitted,

SEAN K. KENNEDY _
Acting Federal Public Defender

L2007 By

Deputy Federal Public Defender
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A IR US.C 34248 UNCONSTITUTIONALLY DENIES
INCARCERATED INMATES THE PROCESS ’f\lfﬁ""{\" ARE DU
BEFORE CIVIE COMMETMENT AND, AS APPLIED TO MR,
HARNDEN, RESULTED IN AN FRRONEOUS COMMITMENT,

»

Phe Censtitution’s Filth Amendment provides that “no person shall
be...deprived of. Jiberty.without due process|.]” _ \ , subject to

release on . has a clear, independent Hberty interest in being

out of custody now. He has completed his eriminal sentence, and 1o court has
approved his continued custody. This deprivation of his liberty s unconstiiutional,
and he shoukd be released.

1. Mr. Had a Liberty Interest Protecied by Due Process In

Challenging His Civil Commitment Betore His Release Date, and Hag

Had a Libery Interestin s Release Sinee Then,

Mio “s current incarceration is under the apparent authority
of a statute passed in July, 2000, codified at 18 US.C§§84241, 42474248,
Congress purparted to authorize the Attorney General or the Director of the Bureau
of Prisons o seek the civil commitment of Bureau inmates as “sexually dangerous
;)crmn:s  Adam Walsh Child Protection and Satety Act of 20006, ¢h. 313, §302, 120
Stat, SR7 (2006) (codified as amended ot 18 US.C 884241, 4247 4248, ¢r aly, The
new statutory scheme provides for a two-step process of cenibication and
commitment. This moton challenges the cortification process insofar as it

unconstitutionally deprives to-be-released prisoners of their fiberty without provision

t n (o 10 e
A “sexually dangerous person” is defined as “a g‘mwn whao has engaged

or aitempted o engage 1 sexually violent conduct or child molestation and who is
sexually dangerous 1o athers]. [ The term Vsexually dangerous 10 others,. ‘means that
the person sulTers from a serious mental tHness, abnormality, or disorder as a result of
m‘mh he would have serious difficulty in wtmmuw from sexually violent wvdugt or
§ child molestation i released.” 18 US.C, 8424700050, (6). “Child molestation™ is not
ncé’énud,
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for a prompt hearing to guard against crroncous civil commitment determinations,
The certification process occurs when cither the Attorney General or the
Director of the Bureau ol Prisons certifies a person as “sexually dangerous™ and

transmits that certificate o the clerk of the court, Centitication need not oceur at any

- particular tme betore the person’s seheduted release and does not require any

process or protection against an erroncous certification, such as an adversarial

- hearing before a court, The clerk serves the individoal. fus counsel, and the

government with the centificaton. Then, as 1o the second step, conmutment, the
Statule SImply says,

The coun shall order a hearing 1o derermine whether the person s 4

sexually dangerous person. A certificate [Hed under this subsection

shall stay the release of the person pending completion of procedures’

contatned in s section,

These truneated procedures viokate due process, Mr, . hasan
imrnediate and wrgent Bberty tnterest in his release now that he has Nnished bis term
of mmprisonment. He has the same status, in this sense, as an ordinary citizen faced
with the prospect of i vl cormmitment, O these individuals, it is beyond dispute
that a civil commtment “represents a “massive cuntathment of liberty and L]
must comport with the requirements of due process.” Jensen v, Lane Cownty, 312
F A VRS, TG 0 Cir, 2002, oning Fieek v Jones, 445 1S 480, 491-92 (1980

{ertaten and internal guotation marks omitted} and Lnired States v, Budell, 187 F.3d

These procedures call for a mental health examinsuon and z*c;}on to be
completed with the next 45 w 78 days, I8 US.CO§4247(h). Then, afler a hearing,
the court may find a person o he \mmm dangerous and wmrmi him 1o thc, Lu*«lod
o the ’wmm» Oeneral. The Altorney Ceneral 1 may “refcase the pemm w the

appropriate official of e State i which the person is domiciled].] It the state docs
not accept him, the Attorney General 1s 1o “place the person for ‘zc‘nmcm o suitihle
iaulm untl the state does ac cept him or until he is no longer sexually dangerous,
“whichever is carbier” IR US.C §4248(d),

4




PIAT7 1R L (th Cir, 1999) Gamed. These hberty interests, the Supreme Court has
held, stem from the socially natizing conscyuenves of civil commitment,

Addington v Texas, 441 US, 418, 425426 (1979) (holding that the state must justify

| basis for an individual's ¢ivil commitment by clear and convineing evidenee), and

the mandatory behavior modification and restraimis that can be imposed during
treatient, Firek, 480 U8, ar 492,

Foen if Mr, were st serving a custodial sentence - which
he ds not -+ it is clear that he would be entitled to due process protections before he
could be transferred to an PMC In Fireh, the Supreme Court held that incarcerated
ivmates facing transter o g bospital for mental health treatment within a state prison
svater are entitled 1o due process, (fg;xr‘tgrc:ss rcspondsd by enacting the same
protections for federal inmates in 18 1, $4245." which sets out the following
requirements before an mearcerated federal mmate s transterred to a hospital facility:

If & person serving a sentence of imprisonment ebjects either i wriling

or through his attorney 1o being transforred to a suitable facihity tor care

or treatment, an altorney for the Government o nsay e a motion, A

motion fHed under this subsection shall stay the wanster pending

completion ol provedures contained i this section,

TR LSO 8424501 The court approves the transter iF 11 finds by a preponderance
ol the evidence that the person is presently suflering from a mental discase or defect”
requiring treatment. IRULS.CL§42450d). The Avorney General must then

Wiriting of 24245, Congress explained that it “requires & court hearing before
a prisongr may be hmmcrmd tea mental hospital if he objects..The mwmttv for
such a hwrmw 0 state cases was made clear by the Supreme Court in Firek 1
Jones 7 Congress coneluded, like the ‘suplunu( ourt and for many of the same
reasons, that in the federal system as well Uincarceration in g suitable facility is
su!imunl\ different trom incarceration in a penal institution to require these
proc cdural ¢ ic“mnd\ See S.Rep, U8-225 a 297 (1983, reprinted in 1984
USCOAN 3 82,3429,
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“hospitalize™ the person until reatment is no longer necessary or the person’s
sentence expires, whichever occurs carlier, fd Han individual st liberty 1s entitled
o due process before his civil commitment, and an incarcerated inmate facing
mveluntary hospitalization for mental health treabment o entitied to due process,
those same protections apply with at least as much foree to an inmate being held
beyond the expiration of iy term of incarceration. Plainly, then, the pcii%i@_n
authorized by 34248 must satisty the fundamental reguirements ol due process before
a person at liberty may be either held pendiog o civil commitment, or commuited st
all. It does neither.

Section 4248 is nearly wdentical to 18 ULS,CL $4246, which applies to already-
hospitalized pumates, but unhike §4246 11 fals o meet the requirements of due
process: $4248 skips the step, found in 42435 and discussed earlicr, that affords
mdividuals the procedural protections of due process befure hospitalization. Instead,
§4248 bypasses these protections and permits the suromary certification of inmates
serving custodial sentences, This procedure does not just “stay” the transfor of an

inmiate serving a custodial sentence. Itactually prevents the release of an individual

Slike Mo cwho is i Jonger subjeet to such a sentenge, and who has
not boen already ordered civilly committed by s court. For all of these reasons, it

vielates due process on s face.

The complete absence of due process protections in §4245 also renders it
unconstitutional as apphied here becanse classification as a sex oftender is “precisely
the type ol Tatypical and significant hardship on the mmate in relation to the ordinary
meidents of prison e’ that creates a liberty interest protected by due process. Neaf
v, Shimioda, 131 1 3d X18, 829 10th Cir, 1997y In Nead, the Ninth Crreuit addressed o

$1O83 chom by an imprisoncd stale inmate whose circumstances were somewhat

simnlar ‘s‘iﬂ‘- he had been charged with but never convicted of a sex

{
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offense. but was classified by the prison as 4 sex offender and rendered ineligible for
parole unless he accepted sex offender treatment. The court held that:
The liberty mrerest at stake in this case 1s similar in fonn and scope o
the tnterest at stake in Fired: 1the stigmatizing consequences of the
attachment of the 'sex offender” label coupled with the subjection of the
targeted wmate to a mandatory treatment program whose successful
completion is a precondition for parole eligibility creates the Kind of
deprivations of liberty that require procedural protections.
Neal 13 P at 830,
I cannot be disputed thay Mr, wis completely denied the rights
required by Fired and set fortdh i §$4248, beginming with the grossly untimely manner
in which the vertification oceurred.

[INSERT FACTS]

2 Section 4248 Violates Due Process By Denying Mr,
His Right o a Prompt Hearing 1o Test the Basis for His Liberny
Peprivation.

My, has been held without being able to have an independent,

neutral decision-maker determine whether Burcau of Prisons staff was correct in
certifying him under $4248, This statute s unconstitutional because it authorizes, ot
a very nunimum, up e a 73-day period before he is able 1o appear belore such a
deoston-maker. The real pertod may be longer, i the court does not start the clock
rutining by ordering an evaluation as soon as the government’s commitment petition
s fled. Flexible as the Due Process Clause may be, it does not have as much
“streteh” ax this. Section 4248 misconstrues the required process. who must
gdminister i, and when st must aceur,

Central to the guarantee of due process 1s the requirement « whatever the




Bl

B e

20

Bad

[
[RS]

]
T

[
o

9
10

seetario leading 1o detention - that the detained person be aftorded an early hearing
belore a neutral decision-maker to explore the correctness of the basts tor his

detention. This requirement arises [rom the notion that an individual is entitled 1o a

Judicial determination of probable cause as a prcrcqmisilc 10 the extended restraint of

his Hboerty, Bell v Wolfish, 441 U8, 520, 536 (1979), The neutral ragistrate acts as
the decision-maker. Gerstein v Pugh, 20105103, 114 (1975),

These protections are also well-estabhished with respect 1o individuals who are
detained by law enforeement because of mental tHness that leads 1o the risk of
mminent danger to others, They are entitled 1o Fourth Amendment protections, and
can only be held based on probable cause o believe that they do indeed pose such a
risk, and suffer from such a condition, Maay v Wessler, 960 17.2d 773,775 (Sth Cir.
1992y (tinding that 2 $1983 plamntifT, rendered mrational after sufering from pesticide
potsommg, was properly arrested under Oregon’s emergency-detention provision),

When such an individual 1s not o be prosecutesd but is o be hosprialized
involumarily, the lack of an immediate hearing is only justifiable “as an emergency
treatment. It is recognized that a probable canse hearing cannot be arranged
immediately.” Doe v Gallinod, 637 F 2d 1017, 1022 (9th Cir, 1981y (affirming
district court injunction requiring a hearing betore indhividuals could be held up 1o 14
davs mored, emphasis added, cine Doe v Gallino!, 486 F Sapp, 983, 993 (C.D.
Calil, 1979 However, the perod before the hearing may only be delayed until such
a hearing can be arranged. /d Doc which was decided in this circuit and involved
the practice of mental health authorities in this district, held that such o hearing was
pecessary 11 the state wished to confine a person in o mental health facility
imvaluntartly tor as Joe ax 14 davs, &0 A common thread running through most
vases addressing this problem is the suggestion that the purpose of these

commitments s reatment, even the avordance ol a avil=commitment proceeding
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altogether 1 an individual s tliness can be successtully addressed. The delay inany
hearing. 1o the extent that one is accepted, is justified for this reason.”

Here, of course, Mr, 0 Uselreumstances did not present the
emergent seenario vontemplated in those cases. I a broad sense, sex-oftender civil
commiutmient situtes differ From more conventiona! schemes in that they do not focus
on ersis situattons and desperate circumstances, They may constitutionally focus on
the Jong-term goal of incapacitating possibly untreatable offenders, which necessarily
contemplates a lengthy detention, See Kansas v, Hendricks, 321 LS. 340, 366
{19973 (recognizing that this was a permissible purpose of such laws). In these
eirewmstances, the calewlus should change,” snd state statutes for the civil
conmitment of sexually dangerous individuals rellect this view. For this reason,
constderation of the structure of thoye statutes is more usclul than the cases cited by
the government. They usually dw require adversarial hearings o determine probable

cause, not admimstratively but judictally, v short erder followi ing the filing ol'a

Sev discussion in Logan v, Arvafed, 346 F.Supp. 12635, 12081269 (D, (‘m‘v‘ﬁ
1972, \xim,ll the government cites as approving a 45- ia\ detention without a bearing
However, in fact it authorized involuntary nmtar‘mimc”m for no more than 13 days,
after which the individual either was Lo be released unless formal prmwémgw
presumably subject fo o uvm s review, were tiled. Only then would o 30-day
continuance be available. 4f at 1267-1268. ven the cases that the government cites
require a determination hv a neutral iu;ixion -maker, defined as one wha is free to
mike un independent evaluation, on hm question of whether a longer hospitalization
i1 the correct resall. Some recognized that periods ef 48 hours to 3 days, Belf v
Warne Co. Gen !{s»\;;:ffz;ﬁ\lf Supp. 1085 (1., Mich, 1974, 10 days, Donahue v
R Depeof Monsad Health, 632 F Supp. 1456 (DR T986), even 20 “duys, Coll v,
Hylaad. AVEF Supp. 905 (N1 1976), are a».wpmbh: Moreover, in onc respect
Craflinot. which should hmg more persuasive swhority than Logan, differs
«signii?m sty from it it held that the availability of habeas review did not save the
state’s procedure, while Logan held thavivdid. Compare Logan, 346 F.Supp.at 1269
to Gaflinor, 637 F 2d at 1023, '

“Although 18 US.CL $4246 has a somilar goal of Tong-term commitment, these
commitments 2\pm}ix mmlw insanity acquittees, mwm;v*!un individuals, or
senenc u‘ inmates with later-developing flinesses. These individuals have had the
right to hearings under §4245 while in custody on whether their civil commitments
are correct: the §4246 ;umadwg secks to continue those commitments,

9
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commmtment petition, Sec, eg, I re Parker, 60 Cal App.ath 1433, 71 Cal.Rpir.2d
T67 (1998), review denied, April 29, 1998) (requiring that o probable cause hearing
for a sexually violent predator, statatorily required within 10 days under Call Welf, &
Inst. Code §6602, be more than a “paper review ™ of documents: /o re Young, 122
O WnL2d. 1,46 (1993 (expressly requinng o heanog withim 72 hours on the issue of
whether probable cause for comnuiment 18 present, the samie fime frame set out-for
other eivil committecs, on due process and cyual protection grounds, Tater codifted at
RAOW ¢ 71090401 Tedeed, a Kansas civil commitment scheme Tor sex offenders,
previously approved by the Supreme Court, included @ requirement of 2 probable-
cause Bnding by avourt at the outset of the proceedings, Kansas v, Hendricks, 321
LLS. 340, 332 11997), n, 7 sew KOSAL §39.29a05(h) {adversarial probable-cause
hearing 1o be held within 72 hours of the fihing of 4 petition ). See generalfy Smulin,
“Protecting Life and Liberty: the Consttutionality and Necessity of Civil
Commutment of Sexual Predators,” 52 DePaul L.Rev, 12458, 1250 (2003} (deseribing
Kansas provedure),

The Supreme Court has not had to address whether such a hearing is required
by due process becanse Kansas” law, and other state laws, already provide for i,
However there is good reason, in the due process balancing, 1o require the protection
ol a probable-cause hearing before a court it cases of this kind, The period in
guestion hiere s longer, the stigma is much grester, and the ultimate goal involves a
maore senous libenty deprivation, than i other cases. When the stakes are s high,
the coneern for avarding erroneous determmations ts necessarily heightened.
Addingron v Texas, 431 1LS. at 423.424 (disqussing why o long-term civil
commment bs  reason for o heightened burden of proot at the fingl commitment
hearing).

Phe Supreme Cowrt approved the procedures set forth in Firek because “'the

10
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risk of error., Jwas] substantial enough,” the “inherent risk of a nnstaken transter”
preat enough, to require thn the procecding be adversariul and imparnally
adiudicated, Pirek 480 ULS, a0 493,496, Indecd, the tunction of legal process s to
mitimize the risk of erroncous determinations, dddingron, 418 US a1 425, The
government certainly has ne interest in incorreet certifications, Fo begin with, the
cost of detention s over $200 per day higher thanthe costof M. 7%
placement in s community corrections center, or -+ sinee his detention -~ more than
S8.A00. See Declaration of Counsel. Spuce i treatment facihities is Timited and
shiould be reserved tor those individoals whose incapacitation while they receive
freatment is necessary 1o protect the pubhe. This cawegory of individuals should be
made up of mdividuals who, It s certain, have a patiern of committing serious sexual
olfenses, and have been diugnosed as betng unable 1o control ther aspeet of their
behavier. None of these things is true o Mr. o

An adversarial hearng befoere the distnct count, as required by $4245, would
have aired the serious Hmitations and Naws is the evaluative process here.

[INSERT HELPEUL FACTS SUGGLESTING ERRONEOUS
CERTIFICATION HERE]

Mr. s buckground and history make clear that he is not the type
of inmate that Congress avendud o target under $4248, The sparse legislative
history of this provision reflects that its text has not changed since s onginal
introduction as part of a predecessor proposal, the Children™s Safety Act of 2003
Conpree Children’s Salety Act of 2005 LR 2132, 108th Cong. $5H (2005, and

TR ULS.C034248 0 Interestingly, Congress said in the 2003 Jaw that it meant 1o
Cdraw] e Hne on g simple principal [sic] <~ 1 the offender was subject w
imprisenment for more than one vear for a sex crime, then he should be treated

v oEe

differently than aomisdemeanor sex offense apainst o minor where the offender was
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| subject o a penalty of tess than one year.™ {sic] See Fxhibit THR, Rep. 109-218-]
(Sept. 9, 2003, Sumtlarly, the analysis of the 2005 provision seid that it was meant 1o
apply, “for example, [10] & pedophile who was sentenced 1o prison for chitd
ninlestation offenses, land] states his intention o resume such conduct upon his
release from jail.” Extubit Tat 6, This s consistent with an observation on the House
floor made by the sponsor of a companian grant authorization 1o states for sex
offender crvil commitments, who said:

Texas prisoner Larey Don MoQuay s an example of the kind of person

who would mert civil confinement. He s g convieted child molester

who describes msellalternatively as scum of the harth and a monster.

He s currently serving a 20-vear sentence for molesting three children,
Exhibit 2, po 1151 Cong. Ree, H7RS7.02, H7913 (dwly od, Sept, 14, 2009)
istatement of Rep. Wassernuan Scehuliz), ;\91:: s inno way
comparable to this example.

The primary drafter of the 2003 bill that beeame the 2006 law, Congressman
Sensenbrenner, noted at the tune of Rep. Wasserman Schuliz” remarks that the civil
comnitinent programs to be funded would “ensure compliance with the Supreme
Court decisions approving of sach laws[ 17 bExhibit 4 at 2. The 2005 analysis
indicated that Congress meant the standard for commitment 1o be “substantively
similar te those approved by the Supreme Court in Kunsas v, Hendricks, 321 U8,
346 (1907 and Kanvay v Crane, 122 800 867 (200217 Exhihit 3 a6, That
stanidard, though net subjeet 1o caleulation with “mathematical precision,” requires

[ PTroot ol serous difficulty in controlling behavior, And this, when

viewed in light of such featares of the case as the nature of the

psveluateie diagnosts, and the severity of the mental abnormality itself,

st be suflicrent to distinguish the dangerous sexual offender whose

12
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serious mental iness, abnormality, or disorder subjects him (o civil

commitment frony the dungerous but typical recidivist convicted inan

ordinary criminal case,

Kensas v Oraonre, 83U S 407, 41002002

Fhiere 1s no basis for making that eritical distinction here. A comparison of Mr.

1o the civil commitiees 1n the Kansas cases makes that ¢lear, Both

Hendricks and Cranc had very different histories than Mr. L Urane was
convicted of “lewd and lascivious behavior and pleaded guilly t aggravated sexual

battery”™ and has been diagnosed as suflering from exhibitionism, which does
implicate o greatly reduced ability to contrel a form of sexual acting out, Crane, 534
ULS, at 407 see wiser DSM-TV 3362 4 {cite). Tendricks was imprisonced three times
for sexually abusing children and is a diagnosed pedophile, which, again, involves an
mability to contral deviant sexual urges, Hemdrichs, 521 UK, a1 354-355, 360, Mr.
sulfers from nenther of these disorders,
Winle the Crame distinetion will not always be so casy 10 make, here it is. Mr,
dowes not have @ history of the uncontrolled use of violence to
commit sex offenses. For all the reasons discussed above, and for others which Mr,
- will bring 1o this Court's attention in future motions and pleadings, § 4248

Is unconstitutional as vielative of due process on its face and as applied 1o Mr.
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2 CONCEUSION
3 e Court should dismiss the petition forthwith. Alternatively, the Court

shonld set a prompt probable-cause hearing 1o address the validity of the cenification
; i & )

| that currendy deprives My, afhis Diberty,
4]

o}

Respectfully submitted,

SEAN K. KENNEDY
G Federal Publie Defender

THEDATED: June . 2007 By

12

Deputy Federal Pablic Defender
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PDECLEARATTION OF

T ~, hereby state and dectare as follows:

I Fant a Deputy Federal Public Defender in the Cenral District of
Caltforma appointed o represent i the above-entitted action.

With regard 1o the cost ol incarceration compared w ihe less-
restrictive release conditions we request: according to information provided to
courts n eurrent Presentence Reports, ingluding one | received recently, the cost
ol incaresrution for the Burgau of Prisons is over $1,900 per day. The cost of
bousing an individual in community conlinement is over 31,700 per dav.

Incarceration costs s ttle over S200 per day more, according to this information.

bdeelare under penalty of perjury that the foregoing Is rue and correct (o

the best of my knowledge.

June 2007

Deputy Federa) Public Defender
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SEAN K. KENNEDY (No, 143632)
Acting Federal Public Defender
(I Tl Sean Kennedyefd.org)
{No. o
Deputy Federal Public Detender
(F-mail: e [
321 Bast 2nd Street
Los Angeles, California 900124202
ic‘kp ane ( i 3y 894
6 Facsimile {213y 8940087

Artorneys for Respondent

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
WESTERN DIVISION

UNITED STATES OF AMERICA, ) NOUV
!
Petitioner, b ’R()F’{}Sl D1 ORDER SET E!\C
) PROBABLE CAUSE HEARIN
v. )
Delendant, )
!
)
| GOOD CAUSE HAVING BEEN SHOWN, T IS HEREBY ORDERED

that defendant’s Ex Parte Apphcation is granted and the clerk is hereby ordered 10

et 1 probable cause hearing for S
.

DATED: June . 2007

HONORABLE
United States District Judge

Presented by

- Deputy Federal Public Defender




