REVISED PROPOSED AMENDMENT: MISCELLANEOUS

Synopsis of Proposed Amendment: This revised proposed multi-part amendment responds to
miscellaneous issues arising from legislation recently enacted and other miscellaneous guideline application

issues.

Part A of the proposed amendment responds to the Fraud Enforcement and Recovery Act of 2009 (Pub. L.
111-21), which expanded the securities fraud statute, 18 U.S.C. § 1348, so that it also covers commodities
fraud. Section 2B1.1 (Larceny, Embezzlement, and Other Forms of Theft, Offenses Involving Stolen
Property, Property Damage or Destruction; Fraud and Deceit; Forgery, Offenses Involving Altered or
Counterfeit Instruments Other than Counterfeit Bearer Obligations of the United States) contains an
enhancement at subsection (b)(17)(B) that applies when- a violation of commodities law is committed by
certain specified persons who have fiduciary duties. The proposed amendment adds 18 U.S.C. § 1348 to the
list of offenses that qualify as "commodities law" for purposes of this enhancement.

Part B of the proposed amendment responds to the Omnibus Public Land Management Act of 2009 (Pub.
L. 111-11), which established a new offense at 16 U.S.C. § 470aaa-5. The new offense makes it unlawful
to excavate, remove, damage, or otherwise alter or deface any paleontological resource on federal land; to
traffic in a paleontological resource taken from federal land, or to make or submit a false record relating
to a paleontological resource taken from federal land. The proposed amendment adds 16 U.S.C. § 470aaa-5
to Appendix A (Statutory Index) and references it to §§2B1.1 and 2B1.5 (Theft of, Damage to, or Destruction
of, Cultural Heritage Resources,; Unlawful Sale, Purchase, Exchange, Transportation, or Receipt of Cultural
Heritage Resources). Technical and conforming changes to §§2B1.1 and 2B1.5 are also made.

Part C of the proposed amendment responds to the Children’s Health Insurance Program Reauthorization
Act of 2009 (Pub. L. 111-3), which amends the Social Security Act to establish a new offense at 42 U.S.C.
§ 1396w-2. This provision provides limited authority for privale entities 1o disclose certain personal
information related to eligibility determinations to appropriate State agencies, and also creates a new Class
A misdemeanor for those who abuse this limited authority and communicate protected information to parties
not entitled to view it. The proposed amendment adds 42 U.S.C. § 1396w-2 to Appendix A (Statutory Index)
andreferences itto $2H3.1 (Interception of Communications, Eavesdropping; Disclosure of Certain Private
or Protected Information,).

Part D of the proposed amendment responds to a regulatory change in the status of iodine as a listed
chemical. Under that regulatory change, iodine was upgraded from a List II chemical to a List I chemical.

The proposed amendment changes the Chemical Quantity Table in §2D1.11 (Unlawfully Distributing,
Importing, Exporting or Possessing a Listed Chemical; Attempt or Conspiracy) to reflect the upgrade.

Because the maximum base offense level is higher for List I chemicals (level 30) than for List Il chemicals
(level 28), the proposed amendment also extends iodine's maximum base offense level to level 30 and
specifies the amount of iodine that would be needed (1.3 kilograms) for a base offense level of 30 to apply.

Proposed Amendment:
(A) Fraud Enforcement and Recovery Act of 2009

§2B1.1. Larceny, Embezzlement, and Other Forms of Theft; Offenses Involving Stolen
Property: Property Damage or Destruction; Fraud and Deceit; Forgery; Offenses
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Involving Altered or Counterfeit Instruments Other than Counterfeit Bearer
Obligations of the United States

* &k

(17)  Tfthe offense involved—

A) a violation of securities law and, at the time of the offense, the
defendant was (i) an officer or a director of a publicly traded
company; (ii) a registered broker or dealer, or a person associated
with a broker or dealer; or (iii) an investment adviser, or a person
associated with an investment adviser; or

B) a violation of commodities law and, at the time of the offense, the
defendant was (i) an officer or a director of a futures commission
merchant or an introducing broker; (11) a commodities trading
advisor; or (iil) a commodity pool opexator,

increase by 4 levels.

* %k

Commentary

Application Notes:

14. Application of Subsection (b)(17).—

(4) Definitions.—For purposes of subsection (b)(17):

nHC

dities law" means (i) the Commodity Exchange Act (7 US.C. § I et seq.) ¢ 1
181348, and (ii) includes the rules, regulations, and orders issued by the Commodity
ures Trading Commission.

"Commodity pool operator” has the meaning given that term in section la(5) of the
Commodity Exchange Act (7 US.C. § 1a(5)).

"Commodity trading advisor” has the meaning given that term in section la(6) of the
Commodity Exchange Act (7 U.S.C. § 1a(6)).

"Futures commission merchant" has the meaning given that term in section 1a(20) of the
Commodity Exchange Act (7 U.S.C. § 1a(20)).

“Introducing broker" has the meaning given that term in section 1a(23) of the Commodity
Exchange Act (7 U.S.C. § 1a(23)).
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"Investment adviser" has the meaning given that term in section 202(a)(11) of the
Investment Advisers Act of 1940 (15 U.S.C. § 80b-2(a)(11)).

"Person associated with a broker or dealer” has the meaning given that term in section
3(a)(18) of the Securities Exchange Act of 1934 (15 U.S.C. § 78c(a)(18)).

"Person associated with an investment adviser” has the meaning given that term in section
202(a)(17) of the Investment Advisers Act of 1940 (15 U.S.C. § 80b-2(a)(17)).

"Registered broker or dealer" has the meaning given that term in section 3(a)(48) of the
Securities Exchange Act of 1934 (15 U.S.C. § 78¢c(a)(48)).

"Securities law" (i) means 18 U.S.C. §§ 1348, 1350, and the provisions of law referred to
in section 3(a)(47) of the Securities Exchange Act of 1934 (15 U.S.C. § 78¢c(a)(47));
and (i) includes the rules, regulations, and orders issued by the Securities and Exchange
Commission pursuant to the provisions of law referred to in such section.
TeR

(B) In General—A conviction under a securities law or commodities law is not required in
order for subsection (B)(17) to apply. This subsection would apply in the case of a
defendant convicted under a general fraud statute if the defendant’s conduct violated a
securities law or commodities law. For example, this subsection would apply if an officer
of a publicly traded company violated regulations issued by the Securities and Exchange
Commission by fraudulently influencing an independent audit of the company’s financial
statements for the purposes of rendering such financial statements materially misleading,
even if the officer is convicted only of wire fraud.

(C) Nonapplicability of §3B1.3 (Abuse of Position of Trust or Use of Special Skill)—If
subsection (b)(17) applies, do not apply §3B1.3.

* k%

®) Omnibus Public Land Management Act of 2009

§2B1.1. Larceny, Embezzlement, and Other Forms of Theft; Offenses Involving Stolen
Property; Property Damage or Destruction; Fraud and Deceit; Forgery; Offenses
Involving Altered or Counterfeit Instruments Other than Counterfeit Bearer
Obligations of the United States

* ok ok
(c) Cross References
P
%) If the offense involved a cultural heritage resource or a paleontological

resource, apply §2B1.5 (Theft of, Damage to, or Destruction of, Cultural
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Application Notes:

I.

§2B1.5.
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; Unlawful Sale, Purchase,

E hangey Transportation, or Receipt of Cultural Heritage Resource
,iftheresulting offense level is greater than that

determined above.

Commentary

Definitions.—For purposes of this guideline:

* kK

"National cemetery” means a cemetery (4) established under section 2400 of title 38, United States
Code; or (B) under the jurisdiction of the Secretary of the Army, thesSecretary of the Navy, the
Secretary of the Air Force, or the Secretary of the Interior.

“Personal information' means sensitive or private information involving an identifiable individual
(including such information in the possession of a third party), including (A) medical records; (B)
wills; (C) diaries; (D) private correspondence, including e-mail; (E) financial records; (F)
photographs of a sensitive or private nature; or (G) similar information.

* ok ok

Theft of, Damage to, or Destruction of, Cultural Heritage Resources

Paleontologica s; Unlawful Sale, Purchase, Exchange, Transportation, or
Receipt of Cultural Hentage Resource :

(a)
(b)

Base Offense Level: 8

Specific Offense Characteristics

1

2

If the value of the cultural heritage resource or paleontolo
exceeded $2,000 but did not exceed $5,000, increase by 1 level or (B)
exceeded $5,000, increase by the number of levels from the table in §2B1.1
(Theft, Property Destruction, and Fraud) corresponding to that amount.

If the offense involved a cultural heritage resource ot
. from, or that, prior to the offense, was on, in, or in the custody of
(A) the national park system; (B) a National Historic Landmark; (C) a




national monument or national memorial; (D) a national marine sanctuary;
(E) a national cemetery or veterans’ memorial; (F) a museum; or (G) the
World Heritage List, increase by 2 levels.

3) If the offense involved a cultural heritage resource constituting (A) human
' remains; (B) a funerary object; (C) cultural patrimony; (D) a sacred object;
(E) cultural property; (F) designated archaeological or ethnological
material; or (G) a pre-Columbian monumental or architectural sculpture or

mural, increase by 2 levels.

) If the offense was comunitted for pecuniary gain or otherwise involved a
commercial purpose, increase by 2 levels.

%) If the defendant engaged in a pattern of rmsconduct involving cultural
heritage resources | ~; : increase by 2 levels.

) If a dangerous weapon was brandished or itsaise was threatened, increase

by 2 levels. If the resulting offense level is less than level 14, increase to

level 14.

(©) Cross Reference
0 If the offense involved arson, or property damage by the use of any

explosive, explosive material, or destructive device, apply §2K 1.4 (Arson;
Property Damage by Use of Explosives), if the resulting offense level is
greater than that determmined above.

Commentary

Statutory Provisions: 16 U.S.C. §§ 470ee, 668(a), 707(b); 18 U.S.C. §§ 541-546, 554, 641, 661-
662, 666, 668, 1152-1153, 1163, 1168, 1170, 1361, 1369, 2232, 2314-2315.

Application Notes:

“any of thefollowing:

(A1) A historic property, as defined in 16 U.S.C. § 470w(5) (see also section 16(1) of 36
CF.R. pt. 800).

(Bii) A historic resource, as defined in 16 U.S.C. § 470w(5).

(Guz) An archgg@/n(nr'nl, resource, as def\norl inls6 JUSC §470bb(1) (Sé’é’ also section
3(a) of 43 C.F.R. pt. 7: 36 C.F.R. pt. 296; 32 C.F.R. pt. 299; 18 CF.R. pt. 1312).
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A cultural item, as defined in section 2(3) of the Native American Graves Protection
and Repatriation Act, 25 U.S.C. § 3001(3) (see also 43 C.F.R. § 10.2(d)).

A commemorative work. "Commemorative work" (41) has the meaning given that
termin section 2(c) of Public Law 99-652 (40 U.S.C. § 1002(c)); and (BY]) includes

any national monument or national memorial.

An object of cultural heritage, as defined in 18 US.C. § 668(a)(2).

Designated ethnological material, as described in ]9 US.C. §§ 2601(2)(ii),
2601(7), and 2604.

2. Value of the Culturat-Heritage-Resource Under Subsection (b)(1).—This application note applies

to the determination of the value of the culturat-heritage-resource under subsection (b)(1).

(4)

(B)

©

1a 8

General Rule—For purposes of subsection (b)(1), the value of the cutturalrreritage
resource shall include, as applicable to the particular resource involved, the following:

)

(i)
(iii)

The archaeological value. (Archaeological value shall be included in the case of
any culturat-heritage-resource that is an archaeological resource.)

The commercial value.

The cost of restoration and repair.

Estimation of Value—For purposes of subsection (b)(1), the court need only make a

reasonable estimate of the value of the cutturattreritage—resource based on available

information.

Definitions.—For purposes of this application note.

0

(1)

(iii)

"Archaeological value” of a culturat-ferttage-resource means the cost of the
retrieval of the scientific information which would have been obtainable prior to

the offense, including the cost of preparing a research design, conducting field
work, conducting laboratory analysis, and preparing reports, as would be
necessary to realize the information potential. (See; 43 CF.R § 7.14(a); 36
CFR §296.14(a); 32 CF.R. §229.14(a); I8 CF.R. § 1312.14(a).)

"Commercial value" of a cuttnrat-heritageresource means the fair market value of
the cultural-heritage-resource at the time of the offense. (See; exgs: 43 C.F.R.
§7.14(b); 36 CF.R. §296.14(b); 32 CF.R. §229.14(b); 18 CF.R. § 1312.14(D).)

"Cost of restoration and repair" includes all actual and projected costs of curation,
disposition, and appropriate reburial of, and consultation with respect to, the
entturat-heritage-resource; and any other actual and projected costs to complete
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restoration and repair of the cultnrat—heritage resource, including (I) its
reconstruction and stabilization; (II) reconstruction and stabilization of ground
contour and surface; (III) research necessary to conduct reconstruction and
stabilization; (IV) the construction of physical barriers and other protective
devices; (V) examination and analysis of the entturatheritageresource as part of
efforts to salvage remaining information about the resource; and (VI) preparation
of reports. (See;eg. 43 CFR. § 7.14(c); 36 CFR § 296.14(c); 32 CFR §
229.14(c); 18 CF.R. § 1312.14(c). .

Determination of Value in Cases Involving a Variety of Entturai-Heritage-Resources.—In

D)

a case involving a variety of cutturatheritage resources, the value of the eutturatheritage
resources is the sum of all calculations made for those resources under this application
note.

3. Enhancement in Subsection (b)(2).—For purposes of subsection (b)(2):

(4) "Museum" has the meaning given that termin 18 U.S.C. § 668¢a)(1) except that the museum
may be situated outside the United States.

(B) "National cemetery” and "veterans’ memorial” have the meaning given those terms in
Application Note I of the Commentary (o §2B1.1 (Theft, Property Destruction, and Fraud).

©) "National Historic Landmark" means a property designated as such pursuant to 16 U.S.C.
§470a(a)(1)(B).

(D) "National marine sanctuary” means a national marine sanctuary designated as such by the
Secretary of Commerce pursuant to 16 U.S.C. § 1433.

(F) "National monument or national memorial” means any national monument or national
memorial established as such by Act of Congress or by proclamation pursuant to the
Antiquities Act of 1906 (16 US.C. § 431).

(F) "National park system" has the meaning given that term in 16 USC. § lc(a).

(G) "World Heritage List" means the World Heritage List maintained by the World Heritage
Committee of the United Nations Educational, Scientific, and Cultural Organization in
accordance with the Convention Concerning the Protection of the World Cultural and
Natural Heritage.

4. Enhancement in Subsection (b)(3).—For purposes of subsection (b)(3):

(4) "Cyltural patrimony" has the meaning given that term in 25 US.C. § 3001(3)(D) (see also
43 CF.R 10.2(d)(4)).

(B) "Cultural property” has the meaning given that term in 19 USC §2601(6).

Q) "Designated archaeological or ethnological material” means archaeological or
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ethnological material described in 19 U.S.C. § 2601(7) (see also 19 U.S.C. §§ 2601(2) and
2604).

@D) "Funerary object” means an object that, as a part of the death rite or ceremony of a culture,
was placed intentionally, at the time of death or later, with or near human remains.

(E) "Human remains” (i) means the physical remains of the body of a human, and (ii) does not
include remains that reasonably may be determined to have been freely disposed of or
naturally shed by the human from whose body the remains were obtained, such as hair made
info ropes or nets.

F) "Pre-Columbian monumental or architectural sculpture or mural” has the meaning given
that term in 19 US.C. § 2095(3).

(G) "Sacred object" has the meaning given that term in 25 U.S.C. § 3001(3)(C) (see also 43
CFR. §102(d)(3)).

—s

5. Pecuniary Gain and Commercial Purpose Enhancement Under Subsection (b)(4).—

(4) "For Pecuniary Gain".—For purposes of subsection (b)(4), "for pecuniary gain” means for
receipt of, or in anticipation of receipt of, anything of value, whether monetary or in goods
or services. Therefore, offenses committed for pecuniary gain include both monetary and
barter transactions, as well as activities designed to increase gross revenue.

(B) Commercial Purpose.—The acquisition of cutturat-heritage-resources for display to the
public, whether for a fee or donation and whether by an individual or an organization,

including a governmental entity, a private non-profit organization, or a private for-profit
organization, shall be considered to involve a "commercial purpose” for purposes of
subsection (b)(4).

6. Pattern of Misconduct Enhancement Under Subsection (b)(5).—

(4) Definition—For purposes of subsection (b)(5), "pattern of misconduct involving cultural
heritage resources ¢ ces"” means two or more separate instances of
offense conduct involving a cutturatheritage-resource that did not occur during the course
of the offense (i.e., that did not occur during the course of the instant offense of conviction
and all relevant conduct under §1B1.3 (Relevant Conduct)). Offense conduct involving a
cutturat-heritage resource may be considered for purposes of subsection (b)(5) regardless
of whether the defendant was convicted of that conduct.

(B) Computation of Criminal History Points.—A conviction taken into account under subsection
(b)(3) is not excluded from consideration of whether that conviction receives criminal
history points pursuant to Chapter Four, Part A (Criminal History).

7. Dangerous Weapons Enhancement Under Subsection (b)(6).—For purposes of subsection (b)(6),
"brandished" and "dangerous weapon" have the meaning given those terms in Application Note 1
of the Commentary to §1B1.1 (Application Instructions).
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8. Multiple Counts.—For purposes of Chapter Three, Part D (Multiple Counts), multiple counts
involving cutturatheritageoffenses covered by this guideline are grouped together under subsection
(d) of §3D1.2 (Groups of Closely Related Counts). Multiple counts involving cutturat freritage
offenses covered by this guideline and offenses covered by other guidelines are not to be grouped
under §3D1.2(d).

9. Upward Departure Provision.—There may be cases in which the offense level determined under this
guideline substantially understates the seriousness of the offense. In such cases, an upward
departure may be warranted. For example, an upward departure may be warranted if (4) in
addition to cultural heritage resources ( the offense involved theft of,
damage to, or destruction of, items that are not cultural heritage resources:(such as an offense
involving the theft from a national cemetery of lawnmowers and other administrative property in
addition to historic gravemarkers or other cultural heritage resources) i

; or (B) the offense involved a cultural heritage resource that has profound significance

to cultural identity (e.g., the Statue of Liberty or the Liberty Bell).

* ok ok s
T

APPENDIX A - STATUTORY INDEX

16 US.C. §413 2B1.1

(8] Children's Health Insurance Program Reauthorization Act of 2009

APPENDIX A - STATUTORY INDEX

k ok k
42 U.S.C. § 1396h(b)(2)
*k ok kK
(D) Iodine
§2D1.11. Unlawfully Distributing, Importing, Exporting or Possessing a Listed Chemical;
Attempt or Conspiracy
* ok k¥

(e) CHEMICAL QUANTITY TABLE*
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Listed Chemicals and Quantity

(M

@)

(All Other Precursor Chemicals)

List I Chemicals

890 G or more of Benzaldehyde;
20 KG or more of Benzy! Cyanide;
200 G or more of Ergonovine;

400 G or more of Ergotamine;

20 KG or more of Ethylamine;

2.2 KG or more of Hydriodic Acid;

320 KG or more of Isosafrole;

200 G or more of Methylamine;

500 KG or more of N-Methylephedrine;

500 KG or more of N-Methylpseudoephedrine;

625 G or more of Nitroethane; -
10 KG or more of Norpseudoephedrine;

20 KG or more of Phenylacetic Acid;

10 KG or more of Piperidine;

320 KG or more of Piperonal;

1.6 KG or more of Propionic Anhydride;

320 KG or more of Safrole;

400 KG or more of 3, 4-Methylenedioxyphenyl-2-propanone;

1135.5 L or more of Gamma-butyrolactone;

714 G or more of Red Phosphorus, White Phosphorus, or Hypophosphorous Acid.

List I Chemicals

At least 267 G but less than §90 G of Benzaldehyde;
At least 6 KG but less than 20 KG of Benzyl Cyanide;
At least 60 G but less than 200 G of Ergonovine;

At least 120 G but less than 400 G of Ergotamine;

At least 6 KG but less than 20 KG of Ethylamine;

At least 660 G but less than 2.2 KG of Hydriodic Acid,;

& 4

At least 96 KG but less than 320 KG of Isosafrole;

At least 60 G but less than 200 G of Methylamine;

At least 150 KG but less than 500 KG of N-Methylephedrine;

At least 150 KG but less than 500 KG of N-Methylpseudoephedrine;
At least 187.5 G but less than 625 G of Nitroethane;

At least 3 KG but less than 10 KG of Norpseudoephedrine;

At least 6 KG but less than 20 KG of Phenylacetic Acid,

At least 3 KG but less than 10 KG of Piperidine;

At least 96 KG but less than 320 KG of Piperonal;

At least 480 G but less than 1.6 KG of Propionic Anhydride;

At least 96 KG but less than 320 KG of Safrole;

At least 120 KG but less than 400 KG of 3, 4-Methylenedioxyphenyl-2-propanone;
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3

At least 340.7 L but less than 1135.5 L of Gamma-butyrolactone;
At least 214 G but less than 714 G of Red Phosphorus, White Phosphorus, or Hypophosphorous

Acid;

List I Chemicals .

11 KG or more of Acetic Anhydride;

1175 KG or more of Acetone;

20 KG or more of Benzyl Chloride;

1075 KG or more of Ethyl Ether;

1200 KG or more of Methyl Ethyl Ketone;
10 KG or more of Potassium Permanganate;
1300 KG or more of Toluene;

List I Chemicals Level 26
At least 89 G but less than 267 G of Benzaldehyde;

At least 2 KG but less than 6 KG of Benzyl Cyanide; e

At least 20 G but less than 60 G of Ergonovine;

At least 40 G but less than 120 G of Ergotamine;

At least 2 KG but less than 6 KG of Ethylamine;

At least 220 G but less than 660 G of Hydriodic Acid;

At least 32 KG but less than 96 KG of Isosafrole;
At least 20 G but less than 60 G of Methylamine;
At least 50 KG but less than 150 KG of N-Methylephedrine;

At least 50 KG but less than 150 KG of N-Methylpseudoephedrine;

At least 62.5 G but less than 187.5 G of Nitroethane;

At least 1 KG but less than 3 KG of Norpseudoephedrine;

At least 2 KG but less than 6 KG of Phenylacetic Acid;

At least 1 KG but less than 3 KG of Pipenidine;

At least 32 KG but less than 96 KG of Piperonal;

At least 160 G but less than 480 G of Propionic Anhydride;

At least 32 KG but less than 96 KG of Safrole;

At least 40 KG but less than 120 KG of 3, 4-Methylenedioxyphenyl-2-propanone;

At least 113.6 L but less than 340.7 L of Gamma-butyrolactone;

Atleast 71 G but less than 214 G of Red Phosphorus, White Phosphorus, or Hypophosphorous Acid;

List I Chemicals

At least 3.3 KG but less than 11 KG of Acetic Anhydride;

At least 352.5 KG but less than 1175 KG of Acetone;

At least 6 KG but less than 20 KG of Benzyl Chloride;

At least 322.5 KG but less than 1075 KG of Ethyl Ether;

At least 360 KG but less than 1200 KG of Methyl Ethyi Ketone;
At least 3 KG but less than 10 KG of Potassium Permanganate;
At least 390 KG but less than 1300 KG of Toluene;
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List I Chemicals Level 24
At least 62.3 G but less than 89 G of Benzaldehyde;

At least 1.4 KG but less than 2 KG of Benzyl Cyanide;

At least 14 G but less than 20 G of Ergonovine;

At least 28 G but less than 40 G of Ergotamine;

At least 1.4 KG but less than 2 KG of Ethylamine;

At least 154 G but less than 220 G of Hydriodic Acid;

At least 22.4 KG but less than 32 KG of Isosafrole;

At least 14 G but less than 20 G of Methylamine;

At least 35 KG but less than 50 KG of N-Methylephedrine;

At least 35 KG but less than 50 KG of N-Methylpseudoephedrine;

At least 43.8 G but less than 62.5 G of Nitroethane;

At least 700 G but less than 1 KG of Norpseudoephedrine;

At least 1.4 KG but less than 2 KG of Phenylacetic Acid; E

At least 700 G but less than 1 KG of Piperidine;

At least 22.4 KG but less than 32 KG of Piperonal;

At least 112 G but less than 160 G of Propionic Anhydride;

At least 22.4 KG but less than 32 KG of Safrole;

At least 28 KG but less than 40 KG of 3, 4-Methylenedioxyphenyl-2-propanone;
At least 79.5 L but less than 113.6 L of Gamma-butyrolactone;

Atleast 50 G but less than 71 G of Red Phosphorus, White Phosphorus, or Hypophosphorous Acid;

List IT Chemicals

At least 1.1 KG but less than 3.3 KG of Acetic Anhydride;

At least 117.5 KG but less than 352.5 KG of Acetone;

At least 2 KG but less than 6 KG of Benzyl Chloride;

At least 107.5 KG but less than 322.5 KG of Ethyl Ether;

At least 120 KG but less than 360 KG of Methyl Ethyl Ketone;
At least 1 KG but less than 3 KG of Potassium Permanganate;
At least 130 KG but less than 390 KG of Toluene;

List I Chemicals Level 22
At least 35.6 G but less than 62.3 G of Benzaldehyde;
At least 800 G but less than 1.4 KG of Benzyl Cyanide;
At least 8 G but less than 14 G of Ergonovine;
At least 16 G but less than 28 G of Ergotamine;
At least 800 G but less than 1.4 KG of Ethylamine;
lodic Acid;

At least 12.8 KG but less than 22.4 KG of Isosafrole;

At least 8 G but less than 14 G of Methylamine;

At least 20 KG but less than 35 KG of N-Methylephedrine;

At least 20 KG but less than 35 KG of N-Methylpseudoephedrine;
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At least 25 G but less than 43.8 G of Nitroethane;

At least 400 G but less than 700 G of Norpseudoephedrine;

At least 800 G but less than 1.4 KG of Phenylacetic Acid;

At least 400 G but less than 700 G of Piperidine;

At least 12.8 KG but less than 22.4 KG of Piperonal;

At least 64 G but less than 112 G of Propionic Anhydride;

At least 12.8 KG but less than 22.4 KG of Safrole;

At least 16 KG but less than 28 KG of 3, 4-Methylenedioxyphenyl-2-propanone;

At least 45.4 L but less than 79.5 L of Gamma-butyrolactone;

At least 29 G but less than 50 G of Red Phosphorus, White Phosphorus, or Hypophosphorous Acid;

List II Chemicals

At least 726 G but less than 1.1 KG of Acetic Anhydride;

At least 82.25 KG but less than 117.5 KG of Acetone;

At least 1.4 KG but less than 2 KG of Benzyl Chloride;

At least 75.25 KG but less than 107.5 KG of Ethyl Ether;

At least 84 KG but less than 120 KG of Methyl Ethyl Ketone; %
At least 700 G but less than 1 KG of Potassium Permanganate;

At least 91 KG but less than 130 KG of Toluene;

6) List I Chemicals Level 20
At least 8.9 G but less than 35.6 G of Benzaldehyde;
At least 200 G but less than 800 G of Benzyl Cyanide;
At least 2 G but less than 8 G of Ergonovine;
At least 4 G but less than 16 G of Ergotamine;
At least 200 G but less than 800 G of Ethylamine;
At least 22 G but less than 88 G of Hydriodic Acid;
2 eSS,
At least 3.2 KG but less than 12.8 KG of Isosafrole;
At least 2 G but less than 8 G of Methylamine;
At least 5 KG but less than 20 KG of N-Methylephedrine;
At least 5 KG but less than 20 KG of N-Methylpseudoephedrine;
At least 6.3 G but less than 25 G of Nitroethane;
At least 100 G but less than 400 of Norpseudoephedrine;
At least 200 G but less than 800 G of Phenylacetic Acid;
At least 100 G but less than 400 G of Piperidine;
At least 3.2 KG but less than 12.8 KG of Piperonal;
At least 16 G but less than 64 G of Propionic Anhydnde;
At least 3.2 KG but less than 12.8 KG of Safrole;
At least 4 KG but less than 16 KG of 3, 4-Methylenedioxyphenyl-2-propanone;
At least 11.4 L but less than 45.4 L of Gamma-butyrolactone;
At least 7 G but less than 29 G of Red Phosphorus, White Phosphorus, or Hypophosphorous Acid,;

IJiSt I Ohamicale

A aivliivary

At least 440 G but less than 726 G of Acetic Anhydride;
At least 47 XG but less than 82.25 KG of Acetone;
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At Jeast 800 G but less than 1.4 KG of Benzyl Chloride;

At least 43 K G but less than 75.25 KG of Ethyl Ether;

At least 48 KG but less than 84 KG of Methyl Ethyl Ketone;
At least 400 G but less than 700 G of Potassium Permanganate;
At least 52 KG but less than 91 KG of Toluene;

List I Chemicals : Level 18
At least 7.1 G but less than 8.9 G of Benzaldehyde;

At least 160 G but less than 200 G of Benzyl Cyanide;

At least 1.6 G but less than 2 G of Ergonovine;

At least 3.2 G but less than 4 G of Ergotamine;

At least 160 G but less than 200 G of Ethylamine;

At least 17.6 G but less than 22 G of Hydriodic Acid;

At least 2.56 KG but less than 3.2 KG of Isosafrole;

At least 1.6 G but less than 2 G of Methylamine; A

At least 4 KG but less than 5 KG of N-Methylephedrine;

At least 4 KG but less than 5 KG of N-Methylpseudoephedrine;

At least 5 G but less than 6.3 G of Nitroethane;

At least 80 G but less than 100 G of Norpseudoephedrine;

At least 160 G but less than 200 G of Phenylacetic Acid;

At least 80 G but less than 100 G of Piperidine;

At least 2.56 KG but less than 3.2 KG of Piperonal;

At least 12.8 G but less than 16 G of Propionic Anhydride;

At least 2.56 KG but less than 3.2 KG of Safrole;

At least 3.2 KG but less than 4 KG of 3, 4-Methylenedioxyphenyl-2-propanone;
At least 9.1 L but less than 11.4 L of Gamma-butyrolactone;

At least 6 G but less than 7 G of Red Phosphorus, White Phosphorus, or Hypophosphorous Acid;

List IT Chemicals

At least 110 G but less than 440 G of Acetic Anhydride;

At least 11.75 KG but less than 47 KG of Acetone;

At least 200 G but less than 800 G of Benzyl Chloride;

At least 10.75 KG but less than 43 KG of Ethyl Ether;

At least 12 KG but less than 48 KG of Methyl Ethyl Ketone;
At least 100 G but less than 400 G of Potassium Permanganate;
At least 13 KG but less than 52 KG of Toluene:

List I Chenucals 7 Level 16
3.6 KG or more of Anthranilic Acid;

At least 5.3 G but less than 7.1 G of Benzaldehyde;

At least 120 G but less than 160 G of Benzyl Cyanide;

At least 1.2 G but less than 1.6 G of Ergonovine;

At least 2.4 G but less than 3.2 G of Ergotamine;

At least 120 G but less than 160 G of Ethylamine;
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At least 13.2 G but less than 17.6 G of Hydriodic Acid;

At least 1.92 KG but less than 2.56 KG of Isosafrole;

At least 1.2 G but less than 1.6 G of Methylamine;

4.8 KG or more of N-Acetylanthranilic Acid;

At least 3 KG but less than 4 KG of N-Methylephedrine;

At least 3 KG but less than 4 KG of N-Methylpseudoephedrine;

At least 3.8 G but less than 5 G of Nitroethane;

At least 60 G but less than 80 G of Norpseudoephedrine;

At least 120 G but less than 160 G of Phenylacetic Acid,;

At least 60 G but less than 80 G of Piperidine;

At least 1.92 KG but less than 2.56 KG of Piperonal;

At least 9.6 G but less than 12.8 G of Propionic Anhydride;

At least 1.92 KG but less than 2.56 KG of Safrole;

At least 2.4 KG but less than 3.2 KG of 3, 4-Methylenedioxyphenyl-2-propanone;
At least 6.8 L but less than 9.1 L of Gamma-butyrolactone;

At least 4 G but less than 6 G of Red Phosphorus, White Phosphorus#or Hypophosphorous Acid;

List I Chemicals

At least 88 G but less than 110 G of Acetic Anhydride;

At least 9.4 KG but less than 11.75 KG of Acetone;

At least 160 G but less than 200 G of Benzyl Chloride;

At least 8.6 KG but less than 10.75 KG of Ethyl Ether;

At least 9.6 KG but less than 12 KG of Methyl Ethyl Ketone;
At least 80 G but less than 100 G of Potassium Permanganate;
At least 10.4 KG but less than 13 KG of Toluene;

A1 $ 7 £ (e ] i1 10 et o
AtTcast 7 o O out IS5 HIdir 1o—J UL 1OULIIC,

) List I Chemicals Level 14
At least 2.7 KG but less than 3.6 KG of Anthranilic Acid,
At least 3.6 G but less than 5.3 G of Benzaldehyde;
At least 80 G but less than 120 G of Benzyl Cyanide,
At least 800 MG but less than 1.2 G of Ergonovine;
At least 1.6 G but less than 2.4 G of Ergotamine;
At least 80 G but less than 120 G of Ethylamine;
At le st 8.8 G but less than 13.2 G of Hydnodlc Acid;
Gbutless: than 7.5Gof Iodme
At least 1.44 KG but less than 1.92 KG of Isosafrole;
At least 800 MG but less than 1.2 G of Methylamine;
At least 3.6 KG but less than 4.8 KG of N-Acetylanthranilic Acid;
At least 2.25 KG but less than 3 KG of N-Methylephedrine;
At least 2.25 KG but less than 3 KG of N-Methylpseudoephedrine;
At least 2.5 G but less than 3.8 G of Nitroethane;
At least 40 G but less than 60 G of Norpseudoephedn'ne'
At least 80 G but less than 120 G of Phenylacetic Acid;
At least 40 G but less than 60 G of Piperidine;
At least 1.44 KG but less than 1.92 KG of Piperonal;
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At least 7.2 G but less than 9.6 G of Propionic Anhydride;

At least 1.44 KG but less than 1.92 KG of Safrole;

At least 1.8 KG but less than 2.4 KG of 3, 4-Methylenedioxyphenyl-2-propanone;

At least 4.5 L but less than 6.8 L of Gamma-butyrolactone;

At least 3 G but less than 4 G of Red Phosphorus, White Phosphorus, or Hypophosphorous Acid;

List I Chemicals

At least 66 G but less than 88 G of Acetic Anhydride;

At least 7.05 KG but less than 9.4 KG of Acetone;

At least 120 G but less than 160 G of Benzyl Chloride;

At least 6.45 KG but less than 8.6 KG of Ethyl Ether;

At least 7.2 KG but less than 9.6 KG of Methyl Ethyl K etone;
At least 60 G but less than 80 G of Potassium Permanganate;
At least 7.8 KG but less than 10.4 KG of Toluene:

Atteast-5Gbut-dessthan +5GofJodine.

(10)  List I Chemicals = Level 12

Less than 2.7 KG of Anthranilic Acid,
Less than 3.6 G of Benzaldehyde;
Less than 80 G of Benzyl Cyanide;
Less than 800 MG of Ergonovine;
Less than 1.6 G of Ergotamine;

Less than 80 G of Ethylamine;

B

Less than 1. of Isosafrole;

Less than 800 MG of Methylamine;

Less than 3.6 KG of N-Acetylanthranilic Acid;

Less than 2.25 KG of N-Methylephedrine;

Less than 2.25 KG of N-Methylpseudoephedrine;

Less than 2.5 G of Nitroethane;

Less than 40 G of Norpseudoephedrine;

Less than 80 G of Phenylacetic Acid;

Less than 40 G of Pipenidine;

Less than 1.44 KG of Piperonal;

Less than 7.2 G of Propionic Anhydride;

Less than 1.44 KG of Safrole;

Less than 1.8 KG of 3, 4-Methylenedioxyphenyl-2-propanone;
Less than 4.5 L of Gamma-butyrolactone;

Less than 3 G of Red Phosphorus, White Phosphorus, or Hypophosphorous Acid;

List II Chemicals

Less than 66 G of Acetic Anhydride;

Less than 7.05 KG of Acetone;

Less than 120 G of Benzyl Chloride;

Less than 6.45 KG of Ethyl Ether;

Less than 7.2 KG of Methyl Ethyl Ketone;
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Less than 60 G of Potassium Permanganate;
Less than 7.8 KG of Toluene:;
Eessthanr 5 Gottodine.

*Notes:

(A) Except as provided in Note (B), to calculate the base offense level in an offense that involves two
or more chemicals, use the quantity of the single chemical that results in the greatest offense level,
regardless of whether the chemicals are set forth in different tables or in different categories (i.¢.,
list T or list I) under subsection (d) or (e) of this guideline, as appropriate.

B) To calculate the base offense level in an offense that involves two or more chemicals each of which
is set forth in the Ephedrine, Pseudoephedrine, and Phenylpropanolamine Quantity Table, (1)
aggregate the quantities of all such chemicals, and (i) determine the base offense level
corresponding to the aggregate quantity.

©) In a case involving ephedrine, pseudoephedrine, or phenylpropanolamsine tablets, use the weight of

the ephedrine, pseudoephedrine, or phenylpropanolamine contained in the tablets, not the weight of
the entire tablets, in calculating the base offense level.

Commentary

Statutory Provisions: 21 U.S.C. §§ 841(c)(1), (2), (D(1), 865, 960(d)(1), (2), (3), (4).

Application Notes:

1. "Firearm" and "dangerous weapon" are defined in the Commentary to §1B1.1 (Application
Instructions). The adjustment in subsection (b)(1) should be applied if the weapon was present,
unless it is improbable that the weapon was connected with the offense.

2. "Offense involved unlawfully manufacturing a controlled substance or aitempting to manufacture
a controlled substance unlawfully,” as used in subsection (c)(1), means that the defendant, or a
person for whose conduct the defendant is accountable under §1B1.3 (Relevant

Conduct), completed the actions sufficient to constitute the offense of unlawfully manufacturing a
controlled substance or attempting to manufacture a controlled substance unlawfully.

3. In certain cases, the defendant will be convicted of an offense involving a listed chemical covered
under this guideline, and a related offense involving an immediate precursor or other controlled
substance covered under §2D1.1 (Unlawfully Manufacturing, Importing, Exporting, or Trafficking).
For example, P2P (an immediate precursor) and methylamine (a listed chemical) are used together
to produce methamphetamine. Determine the offense level under each guideline separately. The
offense level for methylamine is determined by using §2D1.11. The offense level for P2P is
determined by using §2D1.1 (P2P is listed in the Drug Equivalency Table under Cocaine and Other

Schedule 1 and I Stimulants /nnn' theiy immediate nrer'urcnrc)) Under the grouping rules of

$3D1.2(b), the counts will be grouped together. Note that in determining the scale of the offense
under §2D1.1, the quantity of both the controlled substance and listed chemical should be
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considered (see Application Note 12 in the Commentary to §2D1.1).

4. Cases Involving Multiple Chemicals.—

(4) Determining the Base Offense Level for Two or More Chemicals.—Except as provided in
subdivision (B), if the offense involves two or more chemicals, use the quantity of the single
chemical that results in the greatest offense level, regardless of whether the chemicals are
set forth in different tables or in different categories (i.e., list I or list II) under this
guideline.

Example: The defendant was in possession of five kilograms of ephedrine and 300 grams
of hydriodic acid. Ephedrine and hydriodic acid typically are used together in the same
manufacturing process to manufacture methamphetamine. The base offense level for each
chemical is calculated separately and the chemical with the higher base offense level is
used. Five kilograms of ephedrine result in a base offense level of level 38; 300 grams of
hydriodic acid result in a base offense level of level 26. In this case, the base offense level
would be level 38. ~5

(B) Determining the Base Offense Level for Offenses involving Ephedrine, Pseudoephedrine,
or Phenylpropanolamine —lIf the offense involves two or more chemicals each of which is
set forth in the Ephedrine, Pseudoephedrine, and Phenylpropanolamine Quantity Table, (i)
aggregate the quantities of all such chemicals, and (ii) determine the base offense level
corresponding to the aggregate quantity.

Example: The defendant was in possession of 80 grams of ephedrine and 50 grams of
phenylpropanolamine, an aggregate quantity of 130 grams of such chemicals. The base
offense level corresponding to that aggregate quantity is level 32.

(C) Upward Departure—In a case involving two or more chemicals used to manufacture
different controlled substances, or to manufacture one controlled substance by different
manufacturing processes, an upward departure may be warranted if the offense level does
not adequately address the seriousness of the offense.

5. Convictions under 21 U.S.C. §§ 841(c)(2) and (f)(1), and 960(d)(2), (d)(3), and (d)(4) do not require
that the defendant have knowledge or an actual belief that the listed chemical was to be used to
manufacture a controlled substance unlawfully. In a case in which the defendant possessed or
distributed the listed chemical without such knowledge or belief, a 3-level reduction is provided to
reflect that the defendant is less culpable than one who possessed or distributed listed chemicals
knowing or believing that they would be used to manufacture a controlled substance unlawfully.

6. Subsection (b)(3) applies if the conduct for which the defendant is accountable under §1B1.3
(Relevant Conduct) involved any discharge, emission, release, transportation, treatment, storage,
or disposal violation covered by the Resource Conservation and Recovery Act, 42 U.S.C. § 6928(d),
the Federal Water Pollution Control Act, 33 U.S.C. § 1319(c), or the Comprehensive Environmental
Response, Compensation, and Liability Act, 42 U.S.C. §§ 5124, 9603(b). In some cases, the
enhancement under subsection (b)(3) may not adequately account for the seriousness of the
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environmental harm or other threat to public health or safety (including the health or safety of law
enforcement and cleanup personnel). In such cases, an upward departure may be warranted.
Additionally, any costs of environmental cleanup and harm to persons or property should be
considered by the court in determining the amount of restitution under §5E1.1 (Restitution) and in
fashioning appropriate conditions of supervision under §§5B1.3 (Conditions of Probation) and
5DI.3 (Conditions of Supervised Release).

7. Application of Subsection (b)(4).—For purposes of subsection (b)(4), "mass-marketing by means of
aninteractive computer service” means the solicitation, by means of an interactive computer service,
of a large number of persons to induce those persons to purchase a controlled substance. For
example, subsection (b)(4) would apply to a defendant who operated a web site to promote the sale
of Gamma-butyrolactone (GBL) but would not apply to coconspirators who use an interactive
computer service only to communicate with one another in furtherance of the offense. "Interactive
computer service”, for purposes of subsection (b)(4) and this note, has the meaning given that term
in section 230(e)(2) of the Communications Act of 1934 (47 U.S.C. § 230()(2)).

8 Imposition of Consecutive Sentence for 21 U.S.C. § 865.—Section 95 of title 21, United States
Code, requires the imposition of a mandatory consecutive term of imprisonment of not more than
15 years. In order to comply with the relevant statute, the court should determine the appropriate
"total punishment" and, on the judgment form, divide the sentence between the sentence attributable
to the underlying drug offense and the sentence attributable to 21 U.S.C. § 865, specifying the
number of months to be served consecutively for the convictionunder 21 US.C. § 865. Forexample,
if the applicable adjusted guideline range is 151-188 months and the court determines a "total
punishment" of 151 months is appropriate, a sentence of 130 months for the underlying offense plus
21 months for the conduct covered by 21 U.S.C. § 865 would achieve the "total punishment" in a
manner that satisfies the statutory requirement of a conseculive sentence.

Background:  Offenses covered by this guideline involve list I chemicals (including ephedrine,
pseudoephedrine, and pheylpropanolamine) and list Il chemicals. List I chemicals are important to the
manufacture of a controlled substance and usually become part of the final product. For example, ephedrine
reacts with other chemicals to form methamphetamine. The amount of ephedrine directly affects the amount
of methamphetamine produced. List II chemicals are generally used as solvents, catalysts, and reagents.
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