FOURTH REVISED PROPOSED AMENDMENT: ALTERNATIVES TO INCARCERATION

Synopsis of Proposed Amendment: This fourth revised proposed amendment is a two-part amendment
expanding the availability of alternatives to incarceration.

Part A revises §5C1.1 (Imposition of a Term of Imprisonment), Application Note 6, io clarify and
illustrate cases in which a departure from the sentencing options authorized by the guidelines for Zone C
(under which at least half the minimum term must be satisfied by imprisonment) to the sentencing options
authorized for Zone B (under which all or most of the minimum term may be satisfied by intermittent
confinement, community confinement, or home detention instead of imprisonment) is appropriate to
accomplish a specific treatment purpose. The application note provides that such a departure should be
considered only in cases where the court finds that (4) the defendant is an abuser of narcotics, other
controlled substances, or alcohol, or suffers from a significant mental illness, and (B) the defendant's
criminality is related to the treatment problem to be addressed. The application note also lists factors
Jor the court to consider and provides examples.

Part 4 also inserts a new application note to encourage courts to consider the effectiveness of residential
treatment programs. Finally, Part 4 deletes as unnecessary the second sentence of Application Note 7.

Part B expands Zones B and C in the Sentencing Table in Chapter Five. Specifically, it expands Zone B
by one level in each of Criminal History Categories I through VI (taking this area from Zone C), and
expands Zone C by one level in each of Criminal History Categories I through VI (taking this area from
Zone D). Part B also makes conforming changes to §§5B1.1 and 5C1.1.

Proposed Amendment:

Part A:

§5C1.1. Imposition of a Term of Imprisonment

(a) A sentence conforms with the guidelines for imuprisonment if it is within the
minimum and maximum terms of the applicable guideline range.

(b) If the applicable guideline range is in Zone A of the Sentencing Table, a
sentence of imprisonment is not required, unless the applicable guideline in
Chapter Two expressly requires such a term.

(c) if the applicable guideline range is in Zone B of the Sentencing Table, the
minimum term may be satisfied by -

H a sentence of imprisonment; or
) a sentence of imprisonment that includes a term of supervised release
with a condition that substitutes community confinement or home

detention according to the schedule in subsection (), provided that at
least one month is satisfied by imprisonment; or
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3) a sentence of probation that includes a condition or combination of
conditions that substitute intermittent confinement, comrminity
confinement, or home detention for imprisonment according to the
schedule in subsection ().

(d) If the applicable guideline range is in Zone C of the Sentencing Table, the
minimum term may be satisfied by --

{1 a sentence of imprisonment; or

(2)  ascntence of imprisonment that includes a term of supervised release
with a condition that substitutes community confinement or home
detention according to the schedule in subsection (), provided that at
least one-half of the minimum term is satisfied by imprisonment.

() Schedule of Substitute Punishments:
H One day of intermittent confinement in prison or jail for one day of

imprisonment {each 24 hours of confinement is credited as one day of
intermittent confinement, provided, however, that one day shall be

credited for any calendar day during which the defendant is employed in

the community and confined during all remaining hours),

2 One day of community confinement (residence in a commmumnity
treatment center, halfway bouse, or similar residential facility) for one
day of imprisonment;

3) One day of home detention for one day of imprisonment.

'ty If the applicable guideline range is in Zone D of the Sentencing Table, the
minimum term shall be satisfied by a sentence of imprisonment.

Commentary
Application Notes:
1. Subsection (a) provides that a sentence conforms with the guidelines for imprisonment if it is

within the minimum and maximum terms of the applicable guideline range specified in the
Sentencing Table in Part 4 of this Chapter. For example, if the defendant has an Offense Level
of 20 and a Criminal History Category of I, the applicable guideline range is 33-41 months of
imprisonment. Therefore, a sentence of imprisonment of at least thirty-three months, but not
more than forty-one months, is within the applicable guideline range.

Subsection (b) provides that where the applicable guideline range is in Zone A of the Sentencing
Table (i.e., the minimum term of imprisonment specified in the applicable guideline range is zero

months), the court is hot required to impose a sentence of imprisonment unless a sentence of
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imprisonment or its equivalent is specifically required by the guideline applicable to the offense.
Where imprisonment is not required, the court, for example, may impose a sentence of probation.
In some cases, a fine appropriately may be imposed as the sole sanction,

3. Subsection (c) provides that where the applicable guideline range is in Zone B of the Sentencing
Table (i.e., the minimum term of imprisonment specified in the applicable guideline range is at
least one but not more than six months), the court has three options;

(4) It may impose a sentence of imprisonment.

(B) It may impose a sentence of probation provided that it includes a condition of
probation requiring a period of intermittent confinement, community
confinement, or home detention, or combination of intermittent confinement,
community confinement, and home detention, sufficient to satisfy the minimum
period of imprisonment specified in the guideline range. For example, where the

" guideline range is 4-10 months, a sentence of probation with a condition
requiring at least four months of intermittent confinement, community
confinement, or home detention would satisfy the minimum term of imprisonment
specified in the guideline range,

(C) Or, it may impose a sentence of imprisonment that includes a term of supervised
release with a condition that requires community confinement or home
detention. In such case, at least one month must be satisfied by actual
imprisonment and the remainder of the minimum term specified in the guideline
range must be satisfied by community confinement or home detention. For
example, where the guideline range is 4-10 months, a sentence of imprisonment
of one month followed by a term of supervised release with a condition requiring
three months of community confinement or home detention would satisfy the
minimum term of imprisonment specified in the guideline range.

The preceding examples illustrate sentences that satisfy the minimum term of imprisonment
required by the guideline range. The court, of course, may impose a sentence at a higher point
within the applicable guideline range. For example, where the guideline range is 4-10 months,
both a sentence of probation with a condition requiring six months of community confinement or
home detention (under subsection (c)(3}) and a sentence of two months imprisonment followed by
a term of supervised release with a condition requiring four months of community confinement
or home detention (under subsection (c)(2)) would be within the guideline range.

4. Subsection (d) provides that where the applicable guideline range is in Zone C of the Sentencing
Table (i.e., the minimum term specified in the applicable guideline range is eight, nine, or ten
months), the court has two options.

(A4} It may impose a sentence of imprisonment.
(B) Or, it may impose a sentence of imprisonment that includes a term of supervised

release with a condition requiring community confinement or home detention.
In such case, at least one-half of the minimum term specified in the guideline
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range must be satisfied by imprisonment, and the remainder of the minimum
term specified in the guideline range must be satisfied by community
confinement or home detention. For example, where the guideline range is 8-14
months, a sentence of four months imprisonment followed by a term of
supervised release with a condition requiring four months community
confinement or home detention would satisfy the minimum term of imprisonment
required by the guideline range.

The preceding example illustrates a sentence that satisfies the minimum term of imprisonment
required by the guideline range. The court, of course, may impose a sentence at a higher point
within the guideline range. For example, where the guideline range is 8-14 months, both a
sentence of four months imprisonment followed by a term of supervised release with a condition
requiring six months of community confinement or home detention (under subsection (d}), and a
sentence of five months imprisonment followed by a term of supervised release with a condition
requiring four months of community confinement or home detention (also under subsection (d))

would be within the guideline range.

Subsection (e) sets forth a schedule of imprisonment substitutes.
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The use of substitutes for imprisonment as provfdéd in subsections (c) and (d} is not
recommended for most defendants with a criminal history category of Il or above. Generatly:

e FAN. A Li )

Subsection (f) provides that, where the applicable guideline range is in Zone D of the Sentencing
Table (i.e., the minimum term of imprisonment specified in the applicable guideline range is
twelve months or more), the minimum tevm must be satisfied by a sentence of imprisonment
without the use of any of the imprisonment substitutes in subsection (e).
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Part B:
The Sehtenbing Table in Chapter Five, Part A, is amended—

1) by increasing Zone B by one level in each of Criminal History Categories T through VI
(s0 that Zone B contains offense levels 9-11 in Criminal History Category I, 6-10 in
Criminal History Category If; 5-9 in Criminal History Category III; 4-7 in Criminal
History Category IV; 3-6 in Criminal History Category V; and 2-5 in Criminal History
Category V1), and, correspondingly, by removing each such offense level from Zone C,;
and : ‘

(2) by increasing Zone C by one level in each of Criminal History Categories I through VI
(so that Zone C contains offense levels 12-13 in Criminal History Category I; 11-12 in
Criminal History Category II; 10-11 in Criminal History Category III; 8-9 in Criminal
History Category IV; 7 in Criminal History Category V; and 6 in Criminal History
Category V1), and, correspondingly, by removing each such offense level from Zone D.

The proposed amendment to the Sentencing Table, as executed, is as follows (with the existing
boundanes of Zones B and C marked with straight lines; the new proposed lower boundary of Zone B
and the new proposed lower boundary of Zone C marked with a wavy line):
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SENTENCING TABLE

(in months of imprisonment)

Criminal History Category (Criminal History Points)
Offense I 11 I v v V1
Level (Dorl) (2or3) {4, 5, 6) (7,8, 9) {10, 11. 12) (13 or more)
1 0-6 0-6 0-6 0-6 0-6 0-6
2 0-6 0-6 0-6 0-6 0-6 | 1-7
3 0-6 0-6 0-6 06 | 2-8 3-9
| 4 0-6 0-6 - 2-8
Zone A 5 0-6 - 1-7 4-10 612 o gis
6 0-6 1-7 2-8
7 0-6 e . = 1521
8 0-6 10-16 15-21 18-24
' 9 12-18 18-24 2127
Zone B
) 15-21 2127 24-30
1 - 18-24 24.30 27-33
Zone C 15-21 2127 27.33 30-37
13 VWVJVZ\-,J,\&MJ 1521 18-24 24-30 30-37 33.4]
14 15-21 18-24 21-27 27-33 3341 37-46
15 18-24 21-27 24-30 30-37 37-46 41.51
16 21-27 . 24-30 27-33 3341 41-51 46-57
17 24-30 27-33 30-37 37-46 46-57 51-63
18 27-33 30-37 33-41 41-51 51-63 57-71
19 30-37 33-41 37-46 46-57 57-T1 63-78
20 33-41 37-46 41-51 51-63 63-78 T0-87
21 37-46 41-51 46-57 57-71 T0-R7 77-06
22 41-51 46-57 51-63 63-78 T7-96 84-105
23 46-57 51-63 5771 70-87 84-105 92.115
24 51-63 57-71 63-78 77-96 92.115 100-125
25 5771 63-78 70-87 84-105 100-125 110-137
26 63-78 70-87 78-97 92-115 110-137 120-150
27 70-87 78-97 87-108 100-125 120-150 130-162
Zone D _
28 T8-G7 87-108 97-121 110-137 130-162 140-175
29 87-108 97-121 108-135 121-151 140-175 151-188
30 97-121 108-135 121-151 135-168 151-188 168210
31 108-135 121-151 135-168 151-188 168-210 188-235
32 121-151 135-168 151-188 168-210 188-235 210-262
33 135-168 151-18% 168-210 188-235 210-262 235-2903
34 151-188 168-210 188-235 210262 235293 262-327
35 168-210 188-235 210-262 235-293 262-327 292-365
36 188-235 210262 235293 262-327 292-365 324-405
37 210-262 235293 262-327 292-365 324-405 360-life
38 235-293 262-327 292-365 324-405 360-life 360-life
39 262-327 282365 324-405 360-life 360-1ife 360-life
40 292-365 324-405 360-1ife 360-life 360-ife 360-life
41 324.405 - 360-life 360-life 360-life 360-life 360-life
42 360-life 360-life 360-life 360-life 360-life 360-life
43 life fife life {ife life iife
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* ok *

§5B1.1. Imposition of a Term of Probation
(2) Subject Lo the statutory restrictions in subsection (b) below, a sentence of
probation is authorized if:
¢)] the applicable guideline range is in Zone A of the Sentencing Table; or
(2) the applicable guideline range is in Zone B of the Sentencing Table and
the court imposes a condition or combination of conditions requiring
intermittent confinement, community confinement, or home detention as
provided in subsection (¢)(3) of §5C1.1 (Jmposition of a Term of
Imprisonment).
(b) A sentence of probation may not be imposed in the event:
) the offense of conviction is a Class A or B felony, 18 U.S.C.
§ 3561(ax1);
2y the offense of conviction expressly precludes probation as a sentence,
18 U.8.C. § 3561(a)(2);
3) the defendant is sentenced at the same time to a sentence of
imprisonment for the same or a different offense, 18 U.S.C.
§ 3561(a)(3).
Commentary

Application Notes:

1. Except where prohibited by statute or by the guideline applicable to the offense in Chapter Two,
the guidelines authorize, but do not require, a sentence of probation in the following
circumstances: :

(a) Where the applicable guideline range is in Zone A of the Sentencing Table (i.e., the

)

minimum term of imprisonment specified in the applicable guideline range is zero

months). In such cases, a condition requiring a period of community confinement, home
detention, or intermittent confinement may be imposed but is not required.

Where the applicable guideline range is in Zone B of the Sentencing Table (i.e., the

nment specified in the applicable guideline range is at least one

minimun term of impri.
but not more than stxy

ne months). In such cases, the court may impose probation only

if it imposes a condition or combination of conditions requiring a period of community
confinement, home detention, or intermiltent confinement sufficient to satisfy the
minimum term of imprisonment specified in the guideline range. For example, where the
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offense level is 7 and the criminal history category is II, the guideline range from the
Sentencing Table is 2-8 months. In such a case, the court may impose a sentence of
probation only if it imposes a condition or conditions requiring at least two months of
community confinement, home detention, or intermittent confinement, or a combination
of community confinement, home detention, and intermittent confinement totaling at
least two months.

2. Where the applicable guideline range is in Zone C or D of the Sentencing Table (i.e., the
minimum term of imprisonment specified in the applicable guideline range is etght’f@;g months or
more), the guidelines do not authorize a sentence of probation. See §5C1.1 (Imposition of a
Term of Imprisonment).

Background: This section provides for the imposition of a sentence of probation. The court may
sentence a defendant to a term of probation in any case unless (1) prohibited by statute, or (2) where a
term of imprisonment is required under §5C1.1 (Imposition of a Term of Imprisonment). Under 18
US.C. § 3561(a)(3), the imposition of a sentence of probation is prohibited where the defendant is
sentenced at the same time to a sentence of imprisonment for the same or a different offense. Although
this provision has effectively abolished the use of "split sentences” imposable pursuant to the former 18
US.C. § 3651, the drafters of the Sentencing Reform Act noted that ihe functional equivalent of the split
sentence could be "achieved by a more direct and logically consistent route” by providing that a
defendant serve a term of imprisonment followed by a period of supervised release. (S. Rep. No. 225,
98th Cong., Ist Sess. 89 (1983)). Section 5B1.1(a)(2) provides a transition between the circumstances
under which a "straight” probationary term is authorized and those where probation is prohibited.

* ok ok

§5C1.1. Imposition of a Term of Imprisonment

* ok

Commentary

Application Notes:

3 Subsection (c) provides that where the applicable guideline range is in Zone B of the Sentencing
Table (i.e., the minimum term of imprisonment specified in the applicable guideline range is at
least one but not more than :s'm; 2 months), the court has three options:

* ok ok

4. Subsection (d) provides that where the applicable guideline range is in Zone C of the Sentencing

Table (i.e., the minimum term specified in the applicable guideline range is erght—mne—or—tgn
$), the court has two options:

(4) It may impose a sentence of imprisonment.
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(B} Or, it may impose a sentence of imprisonment that includes a term of supervised
‘ release with a condition requiring community confinement or home detention.

In such case, at least one-half of the minimum term specified in the guideline
range must be satisfied by imprisonment, and the remainder of the minimaim

term specified in the guideline range must be satisfied by community

conf inement or home detention. For example, where the guideline range is 8=

/i 6 months, a sentence of j%ur;glzg months imprisonment followed by a term

af. Supervzsed release with a condition requiring four; é months community

confinement or home detention would satisfy the minimum term of imprisonment

required by the guideline range,

The preceding example illustrates a sentence that satisfies the minimum term of imprisonment
required by the guideline range. The court, of course, may impose a sentence at a higher point
within the guideline range. For example, where the guideline range is 8=1#24:10 months, both a
sentence of four} we months imprisonment followed by a term of supervised release with a
condition requiving six months of community confinement or home detention (under subsection
(d)), and a sentence of fiveten months imprisonment followed by a térm of supervised release
“with a condition requiring four months of communily confinement or home detention (also under -
subsection (d)) would be within the guideline range. '

¥ ok ok

8. Subsection (f) provides that, where the applicable guideline range is in Zone D of the Sentencing
Table (i.e., the minimum term of imprisonment specified in the applicable guideline range is
twetveld months or more), the minimum term must be satisfied by a sentence of imprisonment
without the use of any of the imprisonment substitutes in subsection (e).
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