SECOND REVISED PROPOSED AMENDMENT: APPLICATION. INSTRUCTIONS

Synopsis of Proposed Amendment: This revised proposed amendment amends $1B1.1 (Application
Instructions) in light of United States v. Booker, 543 U.S. 220 (2005).

As explained more fully in Chapter One, Part 4, Subpart 2 (Continuing Evolution and Role of the
Guidelines) of the Guidelines Manual, a district court is required to properly calculate and consider the
guidelines when sentencing. See 18 U.S.C. § 3553(a)(4); Booker, 543 U.S. at 264 ("The district courts,
while not bound to apply the Guidelines, must . . . take them into account when sentencing.”); Rita v,
United States, 551 U.S. 338, 351 (2007) (stating that a district court should begin all sentencing
proceedings by correctly calculating the applicable Guidelines range); Gall v. United States, 552 U.S.
38, 49 (2007) ("As a matter of administration and to secure nationwide conszstency, the Guidelines
should be the starting point and the initial benchmark."). :

After determining the guideline range, the district court should refer to the Guidelines Manual and
consider whether the case warrants a departure. "'"Departure’ is a term of art under the Guidelines and
refers only to non-Guidelines sentences imposed under the framework set out in the Guidelines." See
Irizarvy v. United States, 128 S.Ct. 2198, 2202 (2008). A "variance’ —i.e., a sentence outside the
guideline range other than as provided for in the Guidelines Manual — is conszdered only gfter

depar fures have been considered.

As the Fifth Circuit has explained: "Post-Booker case law recognizes three types of sentences under the
new advisory sentencing regime: (1) a sentence within a properly calculated Guideline range; (2) a
sentence that includes an upward or downward departure as allowed by the Guidelines, which sentence
is also a Guideline sentence, or (3) a non-Guideline sentence which is either higher or lower than the
relevant Guideline sentence.” United States v. Tzep-Mejia, 462 F.3d 522 (5th Cir, 2000) (internal
Jootnote and citation omitted). On this point most other civcuits agree. See, e.g., United States v, Dixon,
449 F.3d 194, 203-4 (Ist Cir. 2006) (court must consider "any applicable departures™); United States v.

Selioutsky, 409 F.3d 114 (2d Cir. 2005) (court must consider "available departure authority"); United
States v. Jackson, 467 F.3d 834, 838 (3d Cir. 2006) (same); United States v, Morehead, 437 F.3d 424,
433 (4th Cir. 2000) (departures "remain an important part of sentencing even after Booker”); United
States v. McBride, 434 F.3d 470 (6th Cir. 2006) (same),; United States v. Hawk Wing, 433 F.3d 622, 631
(8th Cir. 2006) ("the district court must decide if a traditional departure is appropriate”, and after that
must consider a variance); United States v. Robertson, 568 F.3d 1203, 1210 (10th Cir. 2009) (district
courts must continue to apply departures); United States v. Jordi, 418 F.3d 1212 (11th Cir. 2005)
(stating that "the application of the guidelines is not complete until the departures, if any, that are
warranted are appropriately considered"). But see United States v. Johnson, 427 F.3d 423 (7th Cir,
2006) (departures "obsolete”).

In short, the district court, in determining the appropriate sentence in a particular case, must consider
the properly calculated guideline range, the grounds for departure provided in the policy statements, and
then the ﬁ:ctors under 18 US.C. § 3553(a). See Rita, 551 U.S. at 351. This has been described as a "3-

step process”;

First, because the Booker decision requires that courts consult the
sentencing guidelines, a sentencing court must calculate the applicable
guideline vange in the customary fashion. Second, the court should
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determine whether a departure from the guideline range is consistent

with the guidelines’ policy statements and commentary. Third, the court
should evaluate whether a variance, i.e., a sentence outside the advisory
guideline range is warranted under the am‘lzority of 18 US.C. § 3553(a).

See United States Sentencing Commission, "Final Report on the Impact of United States v. Booker: on
Federal Sentencing” (2006) at 42.

The proposed amendment follows the approach adopted by a majority of civcuits and structures $iB1.1
to reflect the three-step process. As amended, subsection (@) addresses how lo apply the provisions in
this manual to properly determine the kinds of sentence and the guideline range. Subsection (b)
addresses the need to consider the policy statements and commentary to determine whether a departure
is warranted, Subsection (c) addresses the need to consider the applicable factors under 18 US.C. §
3553(a) in determining the appropriate sentence. In addition, the proposed amendment amends the
Commentary to §1B1.1 to define the term "variance”.

Proposed Amendment:
§1B1.1. Application Instrnctions

following order;

‘ ()  Determine, pursuant to §1B1.2 (Applicable Guidelines), the offense
guideline section from Chapter Two (Offense Conduct) applicable to the
offense of conviction. See §1B1.2.

(b2)  Determine the base offense level and apply any appropriate specific
offense characteristics, cross references, and special instructions
contained in the particular guideline in Chapter Two in the order listed.

(€3)  Apply the adjustments as appropriate related to victim, role, and
obstruction of justice from Parts A, B, and C of Chapter Three.

(@4)  If there are multiple counts of conviction, repeat steps €0(1) through
£3(3) for each count. Apply Part D of Chapter Three to group the
various counts and adjust the offense level accordingly.

(¢5)  Apply the adjustment as appropriate for the defendant’s acceptancé of
responsibility from Part E of Chapter Three.

(#6)  Dectermine the defendant’s criminal history category as specified in Part

A of Chapter Four. Determine from Part B of Chapter Four any other
applicable adjustments.
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(g7)  Determine the guideline range in Part A of Chapter Five that
corresponds to the offense level and criminal history category
determined above.

(h8)  For the particular guideline range, determine from Parts B-through G of
Chapter Five the sentencing requirements and options related to
probation, imprisonment, supervision conditions, fines, and restitution.

(iB) Referto Parts H and K of Chapter Five, Specific
Offender Characteristics and Departures, and te any other policy statements or
commentary in the gu1dehnes that rmght warrant consideration in imposing
sentence. :
Commentary
Application Notes:
1 The following are definitions of terms that are used frequently in the guidelines and are of

general applicability (except to the extent expr essly modified in respect to a particular guideline
or policy statement):

) "dbducted"” means that a victim was forced to accompany an offender to a different
location. For example, a bank robber’s forcing a bank teller from the bank into a
getaway car would constitute an abduction.

(B) "Bodily injury" means any significant injury; e.g., an injury that is painful and obvious,
or is of a type for which medical attention ordinarily would be sought.

(C) “Brandished" with reference to a dangerous weapon (including a firearm) means that all
or part of the weapon was displayed, or the presence of the weapon was otherwise made
known to another person, in order to intimidate that person, regardless of whether the
weapon was directly visible 1o that person. Accordingly, although the dangerous
weapon does not have to be directly visible, the weapon nust be present.

D) "Dangerous weapon” means (i) an instrument capable of inflicting death or serious
bodily injury; or (ii) an object that is not an instrument capable of inflicting death or
serious bodily infury but (I) closely resembles such an instrument; or (Il) the defendant
used the object in a manner that created the impression that the object was such an
instrument (e.g. a defendant wrapped a hand in a towel during a bank robbery to create
the appearance of a gun).

(F) "Departure” means (i} for purposes other than those specified in subdivision (ii),
imposition of a sentence outside the applicable guideline range or of a sentence that is
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otherwise different from the guideline sentence; and (ii) for purposes of §441.3
(Departures Based on Inadeguacy of Criminal History Category), assignment of a
eriminal history category other than the otherwise applicable criminal history category,
in order to effect a sentence outside the applicable guideline range. "Depart” means
grant a departure.

“Downward departure” means departure that effects a sentence less than a sentence that
could be imposed under the applicable guideline range or a sentence that is otherwise
less than the guideline sentence. "Depart downward" means grant a downward
departure.

"Upward departure” means departure that effects a sentence greater than a sentence
that could be imposed under the applicable guideline range or a sentence that is
otherwise greater than the guideline sentence. "Depart upward" means grant an upward
departure.

(F) "Destructive device" means any article described in 26 U.S.C. § 5845(f) (including an
explosive, incendiary, or poison gas - (i} bomb, (ii) grenade, (1ii} rocket having a
propellant charge of more than four ounces, (iv) missile having an explosive or
incendiary charge of more than one-quarter ounce, (v) mine, or (vi) device similar to any
of the devices described in the preceding clauses).

(G) "Eirearm" means (i) any weapon (including a starter gun) which will or is designed fo or
may readily be converted to expel a projectile by the action of an explosive; (i) the
frame or receiver of any such weapon; (iii) any firearm muffler or silencer; or (iv) any
destructive device. A4 weapon, commonly known as a "BB" or pellet gun, that uses air or
carbon dioxide pressure to expel a projectile is a dangerous weapon but not a firearm.

(H) "Offense" means the offense of conviction and all relevant conduct under §1B1.3
(Relevant Conduct) unless a different meaning is specified or is otherwise clear from the
context. The term "instant” is used in connection with "offense," "federal offense,” or
"offense of conviction,” as the case may be, to distinguish the violation for which the
defendant is being sentenced from a prior or subsequent offense, or from an offense
before another court (e.g., an offense before a state court involving the same underlying
conduct).

0 "Otherwise used” with reference to a dangerous weapon (including a firearm) means
that the conduct did not amount to the discharge of a firearm but was more than
brandishing, displaying, or possessing a firearm or other dangerous weapon.

(5} "Permanent or life-threatening bodily injury” means injury involving a substantial risk
of death; loss or substantial impairment of the function of a bodily member, organ, or
mental faculty that is likely to be permanent; or an obvious disfigurement that is likely to
be permanent. In the case of a kidnapping, for example, maltreatment to a life-
threatening degree (e.g., by denial of food or medical care) would constitute life-
threatening bodily injury.
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(K) "Physically restrained” means the forcible restraint of the victim such as by being tied,
bound, or locked up.

(L) "Serious bodily injury "means injury involving extreme physical pain or the protracted
impairment of a function of a bodily member, organ, or mental faculty, or requiring
medical intervention such as surgery, hospitalization, or physical rehabilitation. In
addition, "serious bodily injury” is deemed to have occurred if the offense involved
conduct constituting criminal sexual abuse under 18 U.S.C. § 2241 or § 2242 or any
similar offense under state law.

2. Definitions of terms also may appear in other sections. Such definitions are not designed for
general applicability; therefore, their applicability to sections other than those expressly
referenced must be determined on a case by case basis.

The term "includes” is not exhaustive; the term “e.g." is merely illustrative,

3. The list of "Statutory Provisions" in the Commentary to each offense guideline does not
necessarily include every statute covered by that guideline, In addition, some statutes may be
covered by more than one guideline,

4. Iy Cumulative Application of Multiple Adjustments within One Guideline—The offense
level adjustments from more than one specific offense characteristic within an offense
guideline are applied cumulatively (added together) unless the guideline specifies that
only the greater (or greatest) is to be used. Within each specific offense characteristic
subsection, however, the offense level adjustments are alternative, only the one that best
describes the conduct is to be used. For example, in §242.2(b)(3), pertaining to degree
of bodily injury, the subdivision that best describes the level of bodily injury is used; the
adjustments for different degrees of bodily infury (subdivisions (4)-(E)) are not added
together.

(B) Cumudlative Application of Multiple Adjustments from Multiple Guidelines—Absent an
instruction to the contrary, enhancements under Chapter Two, adjustments under
Chapter Three, and determinations under Chapter Four are to be applied cumulatively.
In some cases, such enhancements, adjustments, and determinations may be triggered by
the same conduct. For example, shooting a police officer during the commission of a
rabbery may warrant an injury enhancement under §2B83.1(b)(3) and an official victim
adjustment under §341.2, even though the enhancement and the adjustment both are
triggered by the shooting of the officer.

5 Where two or more guideline provisions appear equally applicable, but the guidelines authorize
the application of only one such provision, use the provision that results in the greater offense
level. Eg, in §242.2(b)(2), if a firearm is both discharged and brandished, the provision
applicable to the discharge of the firearm would be used.

6, Use of Abbreviated Guideline Titles—Whenever a guideline makes reference to another
guideline, a parenthetical restatement of that other guideline’s heading accompanies the initial
reference to that other guideline. This parenthetical is provided enly for the convenience of the
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reader and is not intended to have substantive effect. In the case of lengthy guideline headings,
such a parenthetical restatement of the guideline heading may be abbreviated for ease of
reference. For example, references to §2B1.1 (Larceny, Embezzlement, and Other Forms of
Theft; Offenses Involving Stolen Property; Property Damage or Destruction; Fraud and Deceit;
Forgery; Offenses Involving Altered or Counterfeit Instruments Other than Counterfeit Bearer
Obligations of the United States) may be abbreviated as follows: §2B1.1 (Theft, Property
Destruction, and Fraud). :
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