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Under certain portions of the “relevant conduct” guideline and its commentary, judges
are required to calculate the guideline range based not only on the crime of conviction, but on
separate crimes, comprised of their own elements, of which the defendant was acquitted, with
which the defendant was never charged, or which were dismissed." The Commission advises
judges to find these separate crimes by a preponderance of the “information,” without regard to
its admissibility under the rules of evidence, if there is sufficient indicia of reliability to support
its “probable accuracy.” The guideline range is then increased by the same number of months
or years as if the defendant had been charged by indictment and convicted by a jury on proof
beyond a reasonable doubt, limited only by the statutory maximum for the offense of conviction.
These provisions were a radical departure from past practice in the federal courts and national
experience in the states, were not authorized by Congress, and were adopted without empirical
support. They have been subject to enduring criticism and calls for reform since their inception,
to no avail.

Under the Supreme Court’s recent decisions, judges are invited to consider arguments
that a guideline fails properly to reflect § 3553(a) considerations, reflects an unsound judgment,
or that a different sentence is appropriate regardless. Rita v. United States, 127 S. Ct. 2456, 2465,
2468 (2007). Judges “may vary [from Guidelines ranges] based solely on policy considerations,
including disagreements with the Guidelines,” Kimbrough v. United States, 128 S. Ct. 558, 570
(2007) (internal quotation marks omitted), and when they do, the courts of appeals may not
“grant greater factfinding leeway to [the Commission] than to [the] district judge.” Rita, 127 S.
Ct. at 2463. Practitioners and judges are invited to peel back the veneer of a given guideline to
discover whether it was developed by the Commission in “the exercise of its characteristic
institutional role.” Kimbrough, 128 S. Ct. at 575. This role, drawn from the Sentencing Reform
Act (SRA), has two basic components: (1) reliance on empirical evidence of pre-guidelines
sentencing practice, and (2) review and revision in light of comments, data and research. Rita,
127 S. Ct. at 2464-65. “Notably, not all of the Guidelines are tied to this empirical evidence.”
Gall v. United States, 128 S. Ct. 586, 594 n.2 (2007). When a guideline is not the product of
“empirical data and national experience,” it is not an abuse of discretion to conclude that it fails
to achieve the 8 3553(a)’s purposes, “even in a mine-run case.” Kimbrough, 128 S. Ct. at 575.
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The highly deferential abuse-of-discretion standard of review that applies to every
sentence, the presumption of reasonableness for guideline sentences in a number of circuits, and
the judge’s duty to explain her acceptance or rejection of nonfrivolous grounds for a sentence
outside the guideline range, mean that this type of challenge is best developed and won in the
district court. However, the same reasons, if rejected by the district court, should be presented
on appeal to rebut the presumption of reasonableness and to demonstrate the substantive
unreasonableness of the sentence. It is important to remind judges that their reasoned
determination that a particular guideline provision reflects unsound judgment does not
undermine the work of the Sentencing Commission or produce unwarranted disparity. To the
contrary, this will serve a core function of the SRA. Such decisions actively implement the
dialogue between the courts and the Commission and the evolutionary process Congress
intended. Rita, 127 S. Ct. at 2464, 2465, 2468-69; Kimbrough, 128 S. Ct. at 573-74; United
States v. Jones, _ F.3d__, 2008 WL 2500252 *8 n.8 (2d Cir. June 24, 2008).

Part | of this paper recounts the history of the guideline provisions requiring district
courts to calculate the guideline range based on uncharged, dismissed and acquitted crimes. It
demonstrates that these provisions were not authorized by the SRA or reviewed by Congress,
and were adopted without empirical testing or support. Part |1 demonstrates that these provisions
were not based on past practice, have not been revised in light of feedback or research, have
failed to achieve their untested theoretical goals, and instead transfer sentencing power to
prosecutors, create hidden and unwarranted disparities, and promote disrespect for the law. Part
111 discusses open constitutional challenges to these provisions.
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. HISTORY
A Not Authorized by the Sentencing Reform Act

The plain language of the Sentencing Reform Act demonstrates that Congress intended
that guideline ranges for a given offense of conviction would differ based on aggravating or
mitigating circumstances of that offense, not that the guideline range for the offense of
conviction would be increased based on separate uncharged, dismissed or acquitted offenses.

Congress directed the Commission to take into account “the circumstances under which
the offense was committed” and the “nature and degree of the harm caused by the offense,” and to
“avoid[] unwarranted sentencing disparities among defendants . . . who have been found guilty of
similar criminal conduct,” 28 U.S.C. 88 994(c)(2), (3), 991(b)(1)(B) (emphasis supplied). It
directed that the courts “shall impose a sentence sufficient, but not greater than necessary” “t
reflect the seriousness of the offense” and “to provide just punishment for the offense,” and in
doing so to consider the “nature and circumstances of the offense,” and “the need to avoid
unwarranted sentence disparities among defendants . . . who have been found guilty of similar
conduct,” 18 U.S.C. 8 3553(a)(1), (2)(A), (6) (emphasis supplied).

The term “offense” was left undefined in the SRA, and thus is “give[n] its ordinary
meaning.” United States v. Santos, 128 S. Ct. 2020, 2024 (2008). A *“straightforward reading”
of the word “offense” means the “offense of conviction.” Hughey v. United States, 495 U.S.
411, 416 (1990). This is particularly clear when Congress simultaneously directed the
Commission and the courts to avoid disparity among defendants “found guilty” of similar
conduct. Congress did not say that disparity is to be avoided among those who have committed
similar crimes in similar ways. There can be no doubt that “offense” means “offense of
conviction.”



Despite the plain language and its ordinary meaning, the Commission has expanded the
meaning of “offense” to incorporate uncharged, dismissed, and acquitted offenses beyond the
“offense of conviction.” See USSG 8§ 1B1.1, comment. (n.1(H)) (defining the term “offense” to
mean the offense of conviction plus all relevant conduct under § 1B1.3). In doing so, the
Commission exceeded its authority. See United States v. LaBonte, 520 U.S. 751, 757 (1997)
(commentary “at odds” with plain statutory language “must give way”); Stinson v. United States,
508 U.S. 36, 45, 47 (1993) (commentary that is inconsistent with a statute is invalid).

There is nothing in the legislative history of the SRA to support the use of uncharged and
acquitted offenses in calculating the guideline range, and much that indicates this was contrary to
congressional intent. The House Judiciary Committee explicitly rejected the form of “real
offense” sentencing contained in USSG 8§ 1B1.3: “The legislation does not authorize, nor does
the Committee approve of, the use of sentencing guidelines based on allegations not proved at
trial. To permit ‘real offense’ sentencing guidelines would present serious constitutional
problems as well as substantial policy difficulties.” H.R. Rep. No. 98-1017, at 98 (1984). It
explained: “The rejection of a ‘real offense’ sentencing scheme does not prevent the sentencing
court from considering factors not directly established as an element of the offense. The
sentencing guidelines should reflect differences in the various manners in which the offense of
conviction can be committed. This does not permit the use of factors that would justify a
conviction for a different, more serious offense.” 1d. at 99.

The Senate Report made no mention of “real offense” sentencing guidelines and
maintained the same focus on the offense of conviction with variations based on the manner in
which that offense was committed.® In explaining 28 U.S.C. § 994(c)(2) & (3), the Senate
Judiciary Committee said that the Commission in promulgating the guidelines was to consider
“the circumstances under which the offense was committed that might aggravate or mitigate the
seriousness of the offense,” such as “whether the offense was particularly heinous; whether the
offense was committed on the spur of the moment or after substantial planning, whether the
offense was committed in reckless disregard of the safety of others; whether the offense involved
a threat with a weapon or use of a weapon; whether the offense was committed in a manner
plainly designed to limit the danger to the victims; whether the defendant was acting under a
form of duress not rising to the level of a defense, etc,” and the “nature and degree of the harm
caused by the offense, including whether it involved property, irreplaceable property, a person, a
number of persons, or a breach of public trust.” S. Rep. No. 98-225 at 170 (1983). It said that
judges, in considering the “nature and circumstances of the offense,” will “consider such things
as the amount of harm done by the offense, whether a weapon was carried or used, whether the
defendant was a lone participant in the offense or participated with others in a major or minor
way, and whether there were any particular aggravating or mitigating circumstances surrounding
the offense.” Id. at 75.

* The Senate version was adopted insofar as it made the guidelines mandatory while the House version would have
made the guidelines advisory. See Kate Stith & Steve Y. Koh, The Politics of Sentencing Reform: The Legislative
History of the Federal Sentencing Guidelines, 28 Wake Forest L. Rev. 233, 236, 257-80 (1984). The provision
requiring a sentence not greater than necessary to satisfy sentencing purposes, however, originated in the House
version, id. at 271-72, and now controls as the “overarching” instruction to district courts. See Kimbrough, 128 S.
Ct. at 570.
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Significantly, in the only reference in the SRA to offenses in the “same course of
conduct,” Congress directed the Commission to “insure that the guidelines” reflect the
“appropriateness of imposing an incremental penalty for each offense” when the defendant is
convicted of . . . multiple offenses committed in the same course of conduct” or “multiple
offenses committed at different times.” 28 U.S.C. 8 994(1)(1) (emphasis supplied). The Senate
Report explained what “incremental” meant in the course of discussing 18 U.S.C. § 3584(a), the
related directive to judges stating that unless the court orders otherwise, multiple terms imposed
at the same time run concurrently and multiple terms imposed at different times run
consecutively: “Ordinarily, under the guidelines system, if the court is sentencing for multiple
offenses at the same time, the guidelines will specify an incremental penalty by which some
portion of the sentence for the first offense is added to the sentence for each similar offense.
[citing 28 U.S.C. § 994(I)(1)] Thus, for example, if the term of imprisonment recommended in
the guidelines for one offense is two years, the guidelines might recommend a sentence of two
and a half or three years if the defendant was convicted of three or four such offenses.” S. Rep.
No. 98-225 at 127. Congress could not have intended such incremental punishment for multiple
offenses of conviction, but at the same time the equivalent of consecutive sentences for
uncharged and acquitted offenses.

In the only reference in the SRA to punishment for a conspiracy and its objects, Congress
directed the Commission to “insure that the guidelines” reflect the “general inappropriateness of
imposing consecutive terms of imprisonment for conspiring to commit an offense or soliciting
commission of an offense and for an offense that was the sole object of the conspiracy or
solicitation.” 28 U.S.C. § 994(1)(2). Again, Congress could not have intended that it would be
generally inappropriate to impose consecutive sentences for a conviction for conspiracy and a
conviction for its object, but to intend at the same time that a defendant convicted only of a
substantive offense be sentenced to the equivalent of consecutive sentences for an uncharged
conspiracy and its various objects committed, or allegedly committed, by others.

Finally, 18 U.S.C. 8§ 3661 — often cited as support for the use of uncharged and acquitted
crimes to calculate the guideline range — says no such thing. Section 3661 provides simply that
“[n]o limitation shall be placed on the information concerning the background, character, and
conduct of a person convicted of an offense which a court of the United States may receive and
consider for the purpose of imposing an appropriate sentence.” (emphasis supplied) Section
3661 codified a principle from the purely indeterminate sentencing regime in place before the
guidelines. While it remains on the books, it is mentioned nowhere in the legislative history of
the SRA, indicating that Congress did not intend that it be a component of the guideline
calculation. Indeed, 8§ 3661 does not say that unlimited information, much less uncharged and
acquitted offenses, may or must be used in calculating a determinate guideline range.> When
that precise issue was addressed in a guideline (and guidelines, unlike commentary, are reviewed

> On its face, § 3661 does not include uncharged or acquitted crimes in “conduct of a person.” Under the “rule of
the last antecedent,” a limiting phrase (“convicted of an offense”) is read as modifying the phrase it immediately
follows (“conduct of a person”). See Jama v. Immigration and Customs Enforcement, 543 U.S. 335, 343 (2005).
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by Congress, see 28 U.S.C. 8 994(p)), such unlimited information was not to be used in
calculating the guideline range. See USSG § 1B1.4; see also Part I.B.2, infra. The Supreme
Court also eventually recognized that the principle reflected in § 3661 is not transferable to
judicial factfinding in a determinate guideline system. See Blakely v. Washington, 542 U.S. 296,
305 (2004).

B. Promulgation and Amendment History

The text of the relevant guidelines, commentary and policy statements as originally
promulgated and all material amendments are reproduced in the Appendix.

The following review reveals that the enduring aspects of the requirement that judges
find (by a preponderance of the probably accurate information) and use uncharged, dismissed
and acquitted crimes in calculating the guideline range — at the same rate as if charged in an
indictment and conviction obtained — originated in commentary and for the most part remain in
commentary. Congress examined the initial set of guidelines, and thereafter presumably
reviewed amendments to guidelines, but Congress does not review commentary. Stinson, 508
U.S. at 41, 46; see also 28 U.S.C. 8 994(p). The initial set of guidelines sent to Congress in May
1987 contained no “relevant conduct” guideline, but rather a “General Principle[] Governing
Chapter Two,” which defined “relevant conduct” as *“conduct, circumstances, and injuries
relevant to the offense of conviction.” The extraordinary concept of punishing defendants for
uncharged and acquitted crimes, and at the same rate as if charged and conviction obtained, was
gradually crafted and slipped into the commentary over the course of several years; in one
instance, commentary was later moved to the guideline. Throughout the progression to the
current scope of the rule, the Commission has given a single reason: to “clarify” the initial
guideline.

1. USSG § 1B1.3

Most are likely unaware (or have long forgotten) that the initial set of Guidelines
submitted to Congress for examination in May 1987 did not include a “relevant conduct”
guideline as such. See 52 Fed. Reg. 18,046 (May 13, 1987). Rather, it included a “General
Principle[] Governing Chapter Two,” a chapter “pertain[ing] to offense conduct,” and defined
“relevant conduct” as “conduct, circumstances, and injuries relevant to the offense of
conviction.” See id. (Chapter 2, Overview & § 202).

In October 1987, before the six-month congressional review period had passed and
before the November 1, 1987 effective date of the initial set of guidelines, the Commission
distributed for use by judges and practitioners a revised version (in loose-leaf form) that included
several “technical and conforming amendments” to guidelines, commentary and policy
statements. These amendments included a revised version of Chapter One that included a
relevant conduct guideline at 8§ 1B1.3 that was identical in substance to the general principle
governing offense conduct in Chapter Two that was sent to Congress in May 1987. The new §
1B1.3 guideline was placed in Part B of Chapter One, entitled “General Application Principles,”
but was defined the same, as “conduct, circumstances, and injuries relevant to the offense of
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conviction.”® The Commission published these changes in the Federal Register a few weeks
after the November 1, 1987 effective date, explaining there that it did not believe the
amendments were substantive in nature or that Congress needed to review them. See 52 Fed.
Reg. 44,674 (Nov. 20, 1987) (“[T]he Commission does not believe that the revisions effect any
substantive change, or that Congressional review of these revisions is required.”).

Guideline 8 1B1.3, as in the general principle in the Overview of Chapter Two sent to
Congress in May 1987, defined “conduct relevant to the offense” as “conduct, circumstances,
and injuries relevant to the offense of conviction.” See USSG § 1B1.3 (Nov. 1, 1987); 52 Fed.
Reg. 44,674 (Nov. 20, 1987). It said only that such conduct should be “taken into account” to
“determine the seriousness of the offense conduct,” and made no reference to using offenses the
government did not charge or failed to prove at trial to calculate the guideline range. Indeed, the
guideline suggested otherwise by referring to acts committed by a “person for whose conduct the
defendant is legally accountable,” id. (emphasis supplied), that is, convicted of aiding or abetting,
solicitation, accessory-after-the-fact, or conspiracy. As to acts that were “part of the same course
of conduct, or a common scheme or plan, as the offense of conviction,” id., the commentary
explained that this was “conduct indicating that the offense was to some degree part of a broader
purpose, scheme, or plan,” and that it was “derived from” Rule 8(a) “governing joinder of similar
or related offenses,” id., that is, charged offenses. The commentary also said that “other crimes”
that are inadmissible under Rule 404(b) “may not be ‘relevant to the offense of conviction’
under Chapter Two but would be considered under Chapters Three, Four and Five. Id. If the
Commission intended at this point that uncharged and acquitted crimes should be used to
calculate the guideline range, it surely did not convey that message in any discernible way.

Confusion and uncertainty surrounding the controlling status of these October 1987
amendments prompted the Commission to formally re-adopt them on January 15, 1988 as
temporary amendments, along with several other amendments, without notice and comment. See
53 Fed. Reg. 1,286 (Jan. 15, 1988). These amendments replaced the original 8 1B1.3 with a
completely revised 8 1B1.3, which introduced for the first time the concept of conduct “for
which the defendant would be otherwise accountable” (as opposed to “legally accountable”) and
for the first time referred, in oblique language in the commentary, to conduct for which no
conviction was obtained. USSG, App. C, Amend. 3 (Jan. 15, 1988). This guideline constitutes
the conceptual genesis of the current formulation of § 1B1.3 and provided as follows:

8 1B1.3. Relevant Conduct (Factors that Determine the Guideline Range)

® There was one slight difference in the wording of the commentary to the two versions, though it appears
to be a distinction without a difference with respect to calculating the guideline range. The commentary
to the general principle in Chapter Two specified that it applied only to “offense characteristics,” while
“offender characteristics, which may include other similar misconduct, are determined under Chapter
Three (Adjustments), and Chapter Four (Criminal History).” See 52 Fed. Reg. 18,046 (May 13, 1987).
The commentary to new 8§ 1B1.3 as distributed in October 1987 said that “[f]or purposes of assessing
offense conduct, the relevant conduct and circumstances of the offense of conviction are as follows . . .”
See 52 Fed. Reg. 44,674 (Nov. 20, 1987).
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The conduct that is relevant to determining the applicable guideline range
includes that set forth below.

(@) Chapters Two (Offense Conduct) and Three (Adjustments). Unless
otherwise specified, (i) the base offense level where the guideline specifies more
than one base offense level, (ii) specific offense characteristics and (iii) cross
references in Chapter Two, and (iv) adjustments in Chapter Three, shall be
determined on the basis of the following:

(1) All acts and omissions committed or aided and abetted by the defendant,
or for which the defendant would be otherwise accountable, that occurred during
the commission of the offense of conviction, in preparation for that offense, or in
the course of attempting to avoid detection or responsibility for that offense, or
that otherwise were in furtherance of that offense;

(2) Solely with respect to offenses of a character for which § 3D1.2(d) would
require grouping of multiple counts, all such acts and omissions that were part of
the same course of conduct or common scheme or plan as the offense of
conviction;

(3) All harm or risk of harm that resulted from the acts or omissions specified
in subsections (a)(1) and (a)(2) above, if the harm or risk was caused
intentionally, recklessly or by criminal negligence, and all harm or risk that was
the object of such acts or omissions;

(4) The defendant’s state of mind, intent, motive and purpose in committing
the offense; and

(5) Any other information specified in the applicable guideline.

(b) Chapter Four (Criminal History and Criminal Livelihood). To determine
the criminal history category and the applicability of the career offender and
criminal livelihood guidelines, the court shall consider all conduct relevant to a
determination of the factors enumerated in the respective guidelines in Chapter
Four.

In the commentary, the Commission explained what it meant by conduct “for which the
defendant would be otherwise accountable”:

Conduct “for which the defendant is otherwise accountable,” as used in
subsection (a)(1), includes conduct that the defendant counseled, commanded,
induced, procured, or willfully caused. (Cf. 18 U.S.C. 2.) If the conviction is for
conspiracy, it includes conduct in furtherance of the conspiracy that was known to
or was reasonably foreseeable by the defendant. If the conviction is for
solicitation, misprision or accessory after the fact, it includes all conduct relevant
to determining the offense level for the underlying offense that was known to or
reasonably should have been known by the defendant. See generally 88 2X1.1-
2X4.1.



USSG § 1B1.3 comment. (n.1) (Jan. 15, 1988). By its terms, the commentary to this nascent
guideline stated that courts were to consider the conduct of persons other than the defendant only
when the defendant was convicted of aiding and abetting under 18 U.S.C. § 2 or convicted of
conspiracy.

However, with respect to “same course of conduct or common scheme,” the Commission
explained, also in commentary, that this concept applied to “offenses of a character for which §
3D1.2(d) would require grouping of multiple counts,” such as drug, fraud, theft, and tax offenses.
As to such offenses, it said, “multiple convictions are not required.” USSG § 1B1.3 comment.
(n.2) (Jan. 15, 1988). Buried in the background commentary was the following additional
language: “Relying on the entire range of conduct, regardless of the number of counts . . . on
which a conviction is obtained, appears to be the most reasonable approach to writing workable
guidelines for these offenses.” USSG § 1B1.3, comment. (backg’d) (1988); USSG, App. C,
Amend. 3 (Jan. 15, 1988).

For these and every other amendment to § 1B1.3, the Commission explained simply that
“the purpose of the amendment is to clarify the guideline” and that “[t]he amended language
restates the intent of § 1B1.3 as originally promulgated.” Of course, “as originally promulgated”
in May 1987 in the Overview of Chapter Two and as distributed in October 1987 and then
published in the Federal Register on November 20, 1987 as guideline § 1B1.3, that original
provision defined “relevant conduct” as “conduct, circumstances, and injuries relevant to the
offense of conviction,” and there was no statement that uncharged or acquitted offenses should
be used to calculate the guideline range, much less that such allegations should be given the
same weight as if charged in an indictment and conviction obtained. By the time the
Commission sent the January 1988 amendments to Congress as part of the regular amendment
cycle in April 1988, see 53 Fed. Reg. 15,530 (incorporating by reference the January
amendments), however, the idea that multiple convictions need not be obtained for offenses for
which § 3D1.2(d) would require grouping was a fait accompli.

In its next series of amendments, the Commission continued to “clarify” the guideline as
it was “originally promulgated.” In 1989, it amended the commentary regarding “jointly
undertaken activity” so that it would encompass the conduct of others, regardless of whether the
defendant or anyone else was charged with a conspiracy:

In the case of criminal activity undertaken in concert with others, whether or not
charged as a conspiracy, the conduct for which the defendant “would be
otherwise accountable” also includes conduct of others in furtherance of the
execution of the jointly-undertaken criminal activity that was reasonably
foreseeable by the defendant.

USSG, App. C, Amend. 78 (Nov. 1, 1989) (emphasis supplied). The Commission stated only
that “[t]he purpose of this amendment is to clarify the definition of conduct for which the
defendant is ‘otherwise accountable.”” Id.



On November 1, 1990, the Commission again amended Application Note 2 of § 1B1.3 to
expand the language regarding those offenses for which § 3D1.2(d) would require grouping
under subsection (a)(2):

“Offenses of a character for which 8 3D1.2(d) would require grouping of
multiple counts,” as used in subsection (a)(2), applies to offenses for which
grouping of counts would be required under 8 3D1.2(d) had the defendant been
convicted of multiple counts. Application of this provision does not require the
defendant, in fact, to have been convicted of multiple counts. For example, where
the defendant engaged in three drug sales of 10, 15, and 20 grams of cocaine, as
part of the same course of conduct or common scheme or plan, subsection (a)(2)
provides that the total quantity of cocaine involved (45 grams) is to be used to
determine the offense level even if the defendant is convicted of a single count
charging only one of the sales. If the defendant is convicted of multiple counts
for the above noted sales, the grouping rules of Chapter Three, Part D (Multiple
Counts) provide that the counts are grouped together. Although Chapter Three,
Part D (Multiple Counts) applies to multiple counts of conviction, it does not limit
the scope of subsection (a)(2). Subsection (a)(2) merely incorporates by reference
the types of offenses set forth in § 3D1.2(d); thus, as discussed above, multiple
counts of conviction are not required for subsection (a)(2) to apply.”

USSG § 1B1.3, comment. (n.2) (1991); USSG, App. C, Amend. 309 (Nov. 1, 1990) (emphasis
supplied).” The Commission explained that “[t]his amendment clarifies the intended scope of §
1B1.3(a)(2) in conjunction with Chapter Three, Part D (Multiple Counts) to ensure that the latter
is not read to limit the former only to conduct of which the defendant was convicted.” Id. In
1991, the Commission further amended the Application Note to “clarify that ‘offenses of a
character for which § 3D1.2(d) would require grouping of multiple counts’ is not limited to
offenses proscribed by the same statutory provision.” USSG, App. C, Amend. 389 (Nov. 1,
1991).

In 1992, the Commission specified for the first time in the guideline itself (as opposed to
commentary alone) that for purposes of determining relevant conduct for jointly undertaken
activity, no conspiracy need be charged:

[IIn the case of a jointly undertaken criminal activity (a criminal plan, scheme,
endeavor, or enterprise undertaken by the defendant in concert with others,
whether or not charged as a conspiracy), all reasonably foreseeable acts and
omissions of others in furtherance of the jointly undertaken criminal activity, that
occurred during the commission of the offense of conviction, in preparation for
that offense, or in the course of attempting to avoid detection or responsibility for
that offense][.]

" This material, in further amended form, now appears at Application Note 3. See USSG § 1B1.3 comment. (n.3)
(2007).
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USSG, App. C, Amend. 439 (Nov. 1, 1992) (emphasis supplied); USSG § 1B1.3(a)(1)(B)
(1993). The Commission also replaced Application Note 1, from which this language originated,
with the following open-ended description:

The principles and limits of sentencing accountability under this guideline are not
always the same as the principles and limits of criminal liability. Under
subsections (a)(1) and (a)(2), the focus is on the specific acts and omissions for
which the defendant is to be held accountable in determining the applicable
guideline range, rather than on whether the defendant is criminally liable for an
offense as a principal, accomplice, or conspirator.

Ibid. The Commission explained that “[t]his amendment clarifies and more fully illustrates the
operation of this guideline. Material is moved from the commentary to the guideline itself and
rephrased for greater clarity.” USSG, App. C, Amend. 439 (Nov. 1, 1992).

2. USSG § 1B1.4

In commentary to the original version of § 1B1.3, the Commission referred, in limited
fashion, to 18 U.S.C. § 3577 (the statutory precursor to 18 U.S.C. § 3661), but did not issue a
separate guideline addressing the scope of information to be considered at sentencing or for what
purpose. When the Commission re-promulgated and amended this initial version of 8 1B1.3 in
January 1988, it also moved the content of the existing guideline at § 1B1.4 to 8§ 1B1.1, and
created a new guideline at § 1B1.4 adapted from 18 U.S.C. § 3661. In this new § 1B1.4, called
“Information to be Used in Imposing Sentence (Selecting a Point Within the Guideline Range or
Departing from the Guideline),” the Commission stated that “[i]n determining the sentence
within the guideline range, or whether a departure is warranted, the court may consider, without
limitation, any information concerning the background, character and conduct of the defendant,
unless otherwise prohibited by law.” USSG 8§ 1B1.4 (1988); USSG, App. C, Amend. 4 (Jan. 15,
1988).

This guideline by its terms did not (and still does not) require or allow the use of
uncharged or acquitted crimes in calculating the guideline range. If anything, it allows the
consideration of such allegations only in selecting a sentence within the guideline range or in
determining whether to depart. Indeed, in the commentary, the Commission gave an example
that clearly limited the consideration of uncharged separate crimes only to determine the
sentence within the guideline range or possibly to figure in an upward departure under unusual
circumstances, not to calculate the guideline range itself:

For example, if the defendant committed two robberies, but as part of a plea
negotiation entered a guilty plea to only one, the robbery that was not taken into
account by the guidelines would provide a reason for sentencing at the top of the
guideline range. In addition, information that does not enter into the determination
of the applicable guideline sentencing range may be considered in determining
whether and to what extent to depart from the guidelines.
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Ibid. The Commission also explained that the guideline is based on 18 U.S.C. § 3661, but
inexplicably eliminated the statutory language referring to the “conduct of a person convicted of
an offense,” replacing it instead with “conduct of the defendant.” To be sure, a person convicted
of an offense is a “defendant,” but the slight change in language also happens to remove the
grammatical relationship between the person’s conduct and the offense of conviction. As
worded in the guideline, the court can consider any information, without limitation, concerning
the “conduct of the defendant,” though only in selecting a point within the guideline range or in
determining whether to depart. The Commission also added the caveat that such information
may not be used, even in choosing a sentence within the guideline range or considering a
departure, if it is “otherwise prohibited by law.” This would include factors such as race, sex or
religion, see 28 U.S.C. § 994(d), and any other information prohibited by the Constitution. See
Part Ill, infra. As its reason for this amendment to § 1B1.4, the Commission said that it
“clarifies the operation of the guidelines.” USSG, App. C, Amend. 4 (Jan. 15, 1988)

In 2000, the Commission amended the background commentary to § 1B1.4 to address a
circuit conflict regarding charges dismissed or not charged as part of a plea agreement. Some
courts had read the two separate sentences of the robbery example to mean that it would not be
appropriate to base a departure on conduct uncharged or dismissed in the context of a plea
agreement, while a majority had held otherwise. The new language in the background
commentary made clear that the uncharged or dismissed conduct could not only be used to select
a sentence within the guideline range, but also to impose an upward departure from the guideline
range:

A court is not precluded from considering information that the guidelines do not
take into account in determining a sentence within the guideline range or from
considering that information in determining whether and to what extent to depart
from the guidelines. For example, if the defendant committed two robberies, but
as part of a plea negotiation entered a guilty plea to only one, the robbery that was
not taken into account by the guidelines would provide a reason for sentencing at
the top of the guideline range and may provide a reason for sentencing above the
guideline range.

USSG, App. C, Amend. 604 (Nov 1, 2000). With this amendment, the Commission adopted the
interpretation of a majority of courts that the sentencing court can consider “for upward
departure purposes aggravating conduct that is dismissed or not charged in connection with a
plea agreement.” Id. The Commission also added a new policy statement at § 5K2.21, telling
judges that they “may increase the sentence above the guideline range to reflect the actual
seriousness of the offense based on conduct (1) underlying a charge dismissed as part of a plea
agreement in the case, or underlying a potential charge not pursued in the case as part of a plea
agreement or for any other reason; and (2) that did not enter into the determination of the
applicable guideline range.” Id. As its reason, the Commission said: “This approach is
consistent with the principles that underlie 8 1B1.4 and 18 U.S.C. 8 3661 and preserves
flexibility for the sentencing judge to impose an appropriate sentence within the context of a
charge-reduction plea agreement.” Id.
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C. Post Hoc Explanations
1. “Key Compromises” Article

In his 1988 article, then Judge and Commissioner Breyer explained that the guidelines
were the result of a series of compromises. See Stephen Breyer, The Federal Sentencing
Guidelines and the Key Compromises Upon Which They Rest, 17 Hofstra L. Rev. 1 (1988) [“Key
Compromises”]. He explained relevant conduct as a “compromise forced” by “the conflict
between procedural and substantive fairness.” Id. at 9. A pure charge system, he said, would
“overlook the fact that particular crimes may be committed in different ways.” Id. A pure “real
offense” system, on the other hand, would “minimize the importance of the procedures that
courts must use to determine the existence of the additional harms.” 1d. at 10 (emphasis in
original). If too many facts were found in an informal way, it would threaten fairness, but full-
blown procedural rights would threaten “manageability.” Id. at 11. Notably, Judge Breyer
discounted the only “past practice” argument in favor of “real offense” sentencing -- that judges
always did it that way before the guidelines. 1d. at 11. First, he said, this was “not entirely true,”
citing Fed. R. Crim. P. 32(c)(3)(D) and cases applying it. Id. at 11 & n.69. That rule, as before
the guidelines and now, required the judge, if the defendant alleged a factual inaccuracy in the
presentence report, to either make a finding as to the allegation, or determine that the matter
would not be taken into account. See Fed. R. Crim. P. 32(c)(3)(D) (1987). Second, “it was the
unfair, hidden nature of prior sentencing practices that the Guidelines set about to change.” Key
Compromises at 11.

The *“upshot,” Judge Breyer said, “is a need for compromise.” Id. He then described the
“compromise” as it existed in the 1988 version of the guidelines. In discussing how crimes of
conviction can be “committed in different ways,” he referred only to differences in the way a
defendant might commit bank robbery, i.e., the defendant’s use of a gun, the amount of money
the defendant took, the defendant’s injury of a teller, the defendant acted under duress. 1d. at 9-
10. He stated that the “compromise . . . looks to the offense charged to secure the ‘base offense
level,”” then “modifies that level in light of several ‘real’” aggravating or mitigating
circumstances,” here citing the bank robbery guideline with its incremental punishment for
offense characteristics, “several ‘real’ general adjustments,” here citing role in the offense, and
“several ‘real’ characteristics of the defendant,” here citing criminal history. Id. at 11-12
(emphasis in original).

Not once did Judge Breyer acknowledge that the 1988 version of 8§ 1B1.3(a)(2) and its
commentary would require judges to choose the base offense level itself (in drug cases, among
others) and specific offense characteristics (in fraud cases, among others) based on separate
uncharged and acquitted offenses comprised of their own elements allegedly committed by the
defendant. And, of course, Judge Breyer did not mention what later came to pass, that judges
would be required to increase the base offense level and specific offender characteristics based
on acts and omissions of others in jointly undertaken activity, whether or not charged as a
conspiracy, under subsection (a)(1).
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Even with this limited description, Judge Breyer acknowledged that “[o]ne can, of
course, criticize the Commission for compromising at the wrong point,” and called upon critics
to “specify which elements should be added or subtracted, and then explain how the factoring of
these elements into sentencing considerations affects the workability of the system without
compromising either procedural or substantive fairness.” Id. at 12. This was done early and
often, but has been ignored by the Commission. See Part 11.B, infra.

2. “Cornerstone” Article

Two years later, in their 1990 article, Relevant Conduct: The Cornerstone of the Federal
Sentencing Guidelines, 41 S.C. L. Rev. 495 (1990) [“Cornerstone”], Judge William Wilkins, the
first Chair of the Sentencing Commission, and John Steer, then-Chief Counsel of the Sentencing
Commission, declared relevant conduct to be the “cornerstone” of the guidelines. They claimed,
in a footnote and without a shred of empirical support, that “the central feature of the guidelines
(i.e., Relevant Conduct) . . . significantly reduces the impact of prosecutorial charge selection
and plea bargaining by ensuring that the court will be able to consider the defendant’s real
offense behavior in imposing a guideline sentence.” Id. at 499 n.27. They discussed the “three
dimensions” under USSG § 1B1.3 — the “temporal” dimension, the *“accomplice attribution”
dimension, and the “same course of conduct or common scheme or plan” dimension. They
explained that each dimension required the use of uncharged and dismissed offenses in
calculating the guideline range, but failed to explain in any satisfactory way why this should be
so. Notably, they made no mention of acquitted conduct. It is worthwhile to examine this article
and counter its assertions, as it is sometimes cited by courts in rejecting challenges to the use of
relevant conduct.?

Temporal dimension. The authors explain that the temporal dimension focuses on
“offense conduct as a moving picture that begins with acts in preparation for the offense and, for
some purposes such as assessing whether the defendant obstructed justice or accepted
responsibility for his or her conduct, extends to the time of sentencing.” Id. at 504. The authors
offer nothing in the way of a policy rationale for the temporal dimension except to refer to the
common pre-guideline practice in which courts would consider, without limit, any information
related to the offense or the defendant. Id. at 502 & n.45, 504 (citing United States v. Tucker,
404 U.S. 443, 446 (1972) and Williams v. New York, 337 U.S. 241, 247 (1949)). They do not
explain why or how this tenet of the indeterminate pre-guideline system is transferable to the
determinate guideline system, or why the Commission decided to require judges to use
uncharged and dismissed offenses in calculating the guideline range and to accord the same
weight to that conduct as though th