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The United States Attorney is the representative not of an ordinary party to a controversy,
but of a sovereignty whose obligation to govern impartially is as compelling as its
obligation to govern at all; and whose interest, therefore, in a criminal prosecution is not
that it shall win a case, but that justice shall be done. As such, he is in a peculiar and very
definite sense the servant of the law, the twofold aim of which is that guilt shall not
escape or innocence suffer. He may prosecute with earnestness and vigor— indeed, he
should do so. But, while he may strike hard blows, he is not at liberty to strike foul ones.
It is as much his duty to refrain from improper methods calculated to produce a wrongful
conviction as it is to use every legitimate means to bring about a just one.

Berger v. United States, 295 U.S. 78, 88 (1935)

... it is the responsibility of the United States Attorney and his senior staff to create a
culture where ‘win-at-any-cost’ prosecution is not permitted. Indeed, such a culture must
be mandated from the highest levels of the United States Department of Justice and the
United States Attorney General. It is equally important that the courts of the United
States must let it be known that, when substantial abuses occur, sanctions will be imposed
to make the risk of non-compliance too costly.

United States v. Shaygan, 661 F.Supp.2d 1289, 1292 (S.D.Fla. 2009)
“The Court finds [the government’s] explanation wholly incredible.”

United States v. Stevens, 593 F.Supp.2d 177, 181 (D.D.Ct. 2009)
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Introduction

Most experienced practitioners would agree that the vast majority of federal prosecutors
behave in an ethical manner, and would further agree that federal prosecutorial misconduct has
been the exception, rather than the rule. As will be described in greater detail below, federal
prosecutorial misconduct is now a local inquiry as well as a constitutional inquiry — after 1998,
state ethical rules now also bind federal prosecutors. Therefore, while this outline may be a
useful starting point, counsel should be encouraged to turn to state bar rules of professional
responsibility and, if questions arise, consult an ethics hotline.

l. Policing the Prosecutors
A. Ethical Immunity Before 1998

Before the late1990's, the system of ethical rules and restraints that constrained any other
attorney — including defense counsel — did not apply to federal prosecutors. As will be discussed
in greater depth below, Congressman McDade’s 1998 Citizens Protection Act (“CPA” or “

8 530B”) revolutionized the application of state rules to federal prosecutors in ways that have
still not been fully explored. Even before Joseph McDade successfully slipped the CPA into

law, however, national discontent about the special treatment of federal prosecutors had been
brewing.

Before 1998, federal prosecutors could be sanctioned for ethical misconduct by the
federal court in which they practiced, or by the Department of Justice. Many commentators —
including federal judges — were (and remain) dubious of the government’s ability to self-regulate
its attorneys. See, e.g., Lynn R. Singband, THE HYDE AMENDMENT AND PROSECUTORIAL
INVESTIGATION: THE PROMISE OF PROTECTION FOR CRIMINAL DEFENDANTS, 28
FORDHAM URB. L.J. 1967, 1978 (Aug. 2001) (discussing the creation — and limitations of — the
DOJ Office of Personal Responsibility (“OPR.”)). In 1993, Ninth Circuit Judge Kozinski, for
example, openly questioned the failure of the United States Attorney to supervise the ethical
behavior of its AUSAS:

How can it be that a serious claim of prosecutorial misconduct
remains unresolved — even unaddressed — until oral argument in
the Court of Appeals? Surely when such a claim is raised, we can
expect that someone in the United States Attorney’s office will
take an independent, objective look at the issue. The claim here
turned entirely on verifiable facts: A dispassionate comparison
between the transcript of the AUSA's statement to the jury and
Nourian's plea agreement would have disclosed that the defense
was right and the government was wrong. Yet the United States
Attorney allowed the filing of a brief in our court that did not own
up to the problem, a brief that itself skated perilously close to
misrepresentation.

United States v. Kojayan, 8 F.3d 1315, 1320 (9th Cir. 1993).

Prosecutorial Misconduct 3



Despite the shortcomings of self-regulation, it was the common view that a federal
prosecutor was not subject to state or local ethical rules or restraints. This view was based on the
position that the Supremacy Clause of the United States Constitution preempted state regulation
of federal prosecutors, practical arguments about conflicts of local state rules arising in a
national federal practice, and a healthy dose of self-interest from the Department of Justice.

Two issues helped to sharpen the debate over the propriety of an exemption for federal
prosecutors from state ethical rules. See Fred C. Zacharias, Bruce A. Green, The Uniqueness of
Federal Prosecutors, 88 Geo. L.J. 207, 213 (2000). The first of these issues related to attorney
contact of represented parties. Though such contact was widely prohibited by state local rules,
in 1989 Attorney General Thornburgh distributed an infamous memorandum that purported to
exempt federal prosecutors. This memorandum was controversial both within and outside of the
legal community. See Dick Thornburgh, Ethics and the Attorney General: The Attorney General
Responds, 74 Judicature 290 (April/May 1991) (“Given the normally high quality of the articles
in Judicature, | had hoped to see a discussion of the Department of Justice’s policy on contacting
representing persons that was free of the near-hysteria that has punctuated articles written by
some members of the defense bar.”)

The second debate focused on a prosecutor’s ability to subpoena witnesses. Zacharias &
Green, supra at 212; see also Stern v. United States District Court, 214 F.3d 4, 7 (1st Cir. 2000)
(“The 1980s witnessed a dramatic increase in the number of subpoenas served on defense
attorneys by federal prosecutors. The reasons for this trend are difficult to pinpoint, but some
commentators have linked it with heightened efforts to fight organized crime and drug-
trafficking, new forfeiture laws, and an unprecedented expansion of the Department of Justice
(DOJ).”)

In the wake of the controversy of the Thornburgh memorandum, in 1994 Attorney
General Janet Reno issued formal regulations which continued the exemption for federal
prosecutors from state ethical violations, but promised voluntary compliance with most
professional rules (the “Reno Rule.”) Zacharias & Green, supra at 212; see also
Communications With Represented Persons, 59 FR 39910-01 (Aug. 4, 1994) (containing text of
the Reno Rule regarding contact with represented persons).

Also fueling the fire of this ethical debate were a number of developments that sharpened
the adversarial process and directly impacted the criminal defense bar, including federal grand
jury subpoenas to defense attorneys, forfeiture of funds paid by defendants to retained counsel,
and non-discretionary sentencing provisions in the Federal Sentencing Guidelines. See Rory K.
Little, Who Should Regulate the Ethics of Federal Prosecutors?, 65 FORDHAM L. REV. 355, Oct.
1996; see also Note, Federal Prosecutors, State Ethics Regulations, and the McDade
Amendment, 113 HARV. L. REv. 2080, 2083 (2000) (discussing three Model Rules of Ethics that
prompted national debate on state ethical limitations on federal prosecutors).

Outside of the national limelight of this ethical debate, however, a federal criminal

prosecution was brewing — a prosecution which led to a further attempt to formally regulate
federal prosecutors.
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B. The Citizens Protection Act of 1998, 28 U.S.C. § 530B

In 1992, Pennsylvania Congressional Representative Joseph McDade was indicted with
five federal counts relating to bribery. While Congressman McDade admitted that “errors had
been made,” he denied the allegations." He kept his seat in office and — four years later — was
acquitted by a jury of all of the charges. Zacharias & Green, supra at 212.

McDade complained that federal prosecutors had turned his life “into a living nightmare”
and had harassed and hounded him.? In his role as a criminal defendant, he filed a number of
motions alleging prosecutorial misconduct — all of which were denied. See, e.g., United States v.
McDade, No. 92-249, 1992 WL 187036, at *2 (E.D. Pa. July 30, 1992) (discussing motion to
dismiss arising from prosecutor’s alleged conflict of interest).

Stinging from his recent personal experiences with federal prosecutors, McDade
introduced in the House of Representatives a version of the Citizen Protection Act which would
have imposed state and local ethical rules on federal prosecutors (as well as a number of other,
wide-ranging changes). That bill was killed in committee, and a re-introduced bill the following
year also never made it out of committee. Zacharias & Green, supra, at 214-15. Finally, in 1998
the CPA was introduced as a rider to an appropriations bill, and was passed without ever clearing
committee — much to the chagrin of (DOJ advocate) Senator Hatch. Id. at 215. The bill’s unique
road to passage was a source of later criticism from DOJ allies and sparked later efforts at repeal;
efforts that were unsuccessful. See, e.g., NAAUSA Initiatives, Federal Prosecutor Ethics Act,
http://www.naausa/org./ initiatives/ethics.htm (visited Feb. 18, 2003) (discussing congressional
testimony of national AUSA representative against CPA and describing alternative bills
proposed).

The Citizen’s Protection Act has been codified at 28 U.S.C. § 530B.2

§ 530B. Ethical standards for attorneys for the Government

(a) An attorney for the Government shall be subject to State laws and rules, and local
Federal court rules, governing attorneys in each State where such attorney engages in that

attorney's duties, to the same extent and in the same manner as other attorneys in that State.

(b) The Attorney General shall make and amend rules of the Department of Justice to
assure compliance with this section.

(c) As used in this section, the term *“attorney for the Government” includes any attorney

! http://www.nytimes.com/1992/05/06/us/top-republican-on-a-house-panel
-is-charged-with-accepting-bribes.html?pagewanted=1 (last visited 4/7/10)

21d.

® The Citizen’s Protection Act is referred to as the “CPA” or, more frequently, “§ 530B.”
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described in section 77.2(a) of part 77 of title 28 of the Code of Federal Regulations and
also includes any independent counsel, or employee of such a counsel, appointed under
chapter 40.

28 U.S.C. 8 530B (West 2003). Section 530B has been worked into the Code of Federal
Regulations (“CFR”) and integrated into the United States Attorney’s Manual. See, e.g., 28 CFR
§ 77.3 (applying 28 U.S.C. 8 530B to all attorneys for the government involved in, among other
actions, all criminal investigations and proceedings); U.S.A.M. 9-13.200 (2005) (“Department
attorneys are governed in criminal and civil law enforcement investigations and proceedings by
the relevant rule of professional conduct that deals with communications with represented
persons.”).

As will be discussed in greater depth infra, remedies for violation of the CPA may be
sparse. In one of the few published cases on the new statute and regulations, the Eleventh
Circuit rejected the idea that a violation of a state ethical rule would support suppression of
evidence in federal court. See United States v. Lowery, 166 F.3d 1119, 1124-25 (11th Cir. 1999)
(“Assuming for present purposes that the rule is violated when a prosecutor promises a witness
some consideration regarding charges or sentencing in return for testimony, a state rule of
professional conduct cannot provide an adequate basis for a federal court to suppress evidence
that is otherwise admissible.”) Similarly, in United States v. Syling, the court held that any state
ethical standards would not “override the law governing presentation of [exculpatory] evidence
at grand jury proceedings.” 553 F.Supp.2d 1187, 1192 (D.Haw. 2008). Indeed, the CFR itself
provides that § 530B “should not be construed in any way to alter federal substantive,
procedural, or evidentiary law or to interfere with the Attorney General's authority to send
Department attorneys into any court in the United States.” 28 CFR § 77.1.

The First Circuit has flatly refused to view the CPA as an inroad for state (or local)
regulation of federal prosecutors in federal court. See Stern, 214 F.3d at 19. In Stern, the First
Circuit rejected a local rule from the District of Massachusetts that required judicial
authorization for grand jury subpoenas of defense attorneys. Id. Despite the clear language of
the CPA, the Court in Stern concluded that Congress did not mean to “empower state (or federal
district courts, for that matter) to regulate government attorneys in a manner inconsistent with
federal law.” 1d.

Nonetheless, other federal courts have conceded that § 530B does extend state ethical
rules to federal prosecutors. See Jennifer Blair, The Regulation of Federal Prosecutorial
Misconduct by State Bar Associations, 28 U.S.C. 8 530B and the Reality of Inaction, 49 UCLA
L. REv. 625, 637 (Dec. 2001) (collecting federal authority acknowledging the extension of state
ethical rules to federal prosecutors after 28 U.S.C. 8§ 530B). One of the most thoughtful of these
decisions is United States v. Colorado Supreme Court, 189 F.3d 1281 (10th Cir. 1999). In that
case, the Tenth Circuit held that — in light of § 530B — a Colorado state ethical rule prohibiting
“federal prosecutors [from] subpoenaing attorneys to divulge information on past and present
clients in connection with a criminal proceeding other than a grand jury,” was not inconsistent
with federal law in violation of the Supremacy Clause of the United States Constitution. Id. at
1288-89.
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The ultimate impact of § 530B on federal prosecutors remains an open question — one
commentator has discovered that during a year-and-a-half long period only one federal
prosecutor was disciplined out of the 1767 lawyers punished by ten state bar organizations.
Blair, supra, at 641 (“If punishment for prosecutors was previously “lax,” one federal prosecutor
disciplined out of the 1767 lawyers punished by ten state bar associations from April 1999 until
December 2000 does virtually nothing to increase the regulation of unethical behavior by federal
prosecutors.”)

Courts appear reluctant to file a complaint with a state bar organization. Currently, at
least one federal prosecutor is in state disciplinary proceedings after allegedly withholding
exculpatory evidence in a case.* The district court judge on that case filed the letter of complaint
with state bar counsel after learning that DOJ had only issued a written reprimand to the
prosecutor.® Another district court judge has reserved the right “to impose any further sanctions
and/or disciplinary measures as may be necessary against [the federal prosecutors] after
reviewing the results of the Justice Department’s investigation.” United States v. Shaygan, 661
F.Supp.2d 1289, 1325 (S.D. Fla 2009).

C. The Hyde Amendment

Another champion of ethical restraints on federal prosecutors has been Congressman
Hyde. In 1997, his infamous “Hyde Amendment” exposed the federal government to civil
liability for criminal lawsuits that are vexatious, frivolous, or in bad faith:

Attorney Fees and Litigation Expenses to Defense

Pub.L. 105-119, Title VI, 8 617, Nov. 26, 1997, 111 Stat. 2519, provided that: "During
fiscal year 1998 and in any fiscal year thereafter, the court, in any criminal case (other
than a case in which the defendant is represented by assigned counsel paid for by the
public) pending on or after the date of the enactment of this Act [Nov. 26, 1997], may
award to a prevailing party, other than the United States, a reasonable attorney's fee and
other litigation expenses, where the court finds that the position of the United States was
vexatious, frivolous, or in bad faith, unless the court finds that special circumstances
make such an award unjust. Such awards shall be granted pursuant to the procedures and
limitations (but not the burden of proof) provided for an award under section 2412 of title
28, United States Code. To determine whether or not to award fees and costs under this
section, the court, for good cause shown, may receive evidence ex parte and in camera
(which shall include the submission of classified evidence or evidence that reveals or
might reveal the identity of an informant or undercover agent or matters occurring before
a grand jury) and evidence or testimony so received shall be kept under seal. Fees and

* See “Boston AUSA Faces Judicial Panel Over Alleged Misconduct,”
http://www.mainjustice.com/2010/01/22/boston-ausa-faces-judicial-panel-regarding-alleged-mis
conduct/ (last visited 4/9/10).

° 1d.
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other expenses awarded under this provision to a party shall be paid by the agency over
which the party prevails from any funds made available to the agency by appropriation.
No new appropriations shall be made as a result of this provision.

18 U.S.C. § 3006A, stat. history (West 2003).

Like 8 530B, the Hyde Amendment had its origins in the eight-year prosecution of
Congressman McDade. See Singband, supra at 1981-82; see also United States v. Gilbert, 198
F.3d 1293, 198-99 (11th Cir. 1999) (tracing legislative history of the Hyde Amendment). The
Hyde Amendment has had some recent success in federal courts. See id. at 1986-88 (collecting
Hyde Amendment cases). See also United States v. Aisenberg, No. 899-CR-324-T23 MAP, 2003
WL 403071, *39 (M.D. Fla. Jan. 31, 2003) (“Pursuant to the Hyde Amendment, the Aisenbergs
are entitled to a reasonable attorney's fee in the amount of $2,680,602.22 and other litigation
expenses in the amount of $195,670.32.”); United States v. Shaygan, 661 F.Supp.2d 1289, 1324
(S.D.Fla 2009) (attorney’s fees and costs in the amount of $601,795.88 awarded to the
defendant); United States v. Claro, 579 F.3d 452, 456 (5th Cir. 2009) (noting the district court
awarded and government paid $391,292.29 in attorneys fees pursuant to Hyde Amendment);
United States v. Adkinson, 247 F.3d 1289 (11th Cir. 2001) (determining that defendants were
entitled to attorneys fees where government included bank fraud in conspiracy indictment with
knowledge that it was precluded by controlling precedent). See also Brown v. United States, SA-
03-CV-0792-WRF (W.D.Tex. 2007)(wherein parties reached settlement agreement and
government agreed to pay plaintiff $1,340,000 to settle plaintiff’s complaint filed under the
Federal Tort Claims Act based on nature of government’s criminal investigation and prosecution
of plaintiffs).

The Hyde Amendment certainly heightened the sensitivity of the DOJ to charges of
vexatious prosecution. See Elkan Abramowitz, Peter Scher, The Hyde Amendment: Congress
Creates a Toehold for Curbing Wrongful Prosecution, THE CHAMPION (Mar. 1998) (discussing
aggressive DOJ stance against Hyde Amendment before its adoption). The courts’ recent awards
suggest that the federal defense bar should continue to push for such recourse against the
government for wrongful prosecutions.® See also Dick DeGuerin, Neal Davis, If They Holler,
Make ‘Em Pay . . . The Hyde Amendment, THE CHAMPION (Sept./Oct. 1999).”

® Larry Breuer, head of DOJ’s Criminal Division, speaking at the ABA’s white collar
crime conference, called on the defense bar to refrain from terming discovery violations as
endemic stating that “nothing could be further from the truth.” He criticized those who “think it
IS acceptable to use motions for sanctions, or threats of OPR referrals, as a way to gain some sort
of strategic litigation advantage.” http://www.mainjustice.com/2010/02/25/
breuer-tells-white-collar-bar-to-ease-up-on-prosecutors/ (last visted 4/12/10).

" This Champion article is an excellent starting point for any Hyde Amendment
litigation, and includes a useful check-list for defense counsel to review before initiating a Hyde
Amendment petition.

Prosecutorial Misconduct 8



D. Criminal Contempt

The five DOJ employees who prosecuted Senator Ted Stevens in United States v. Stevens
are currently the subject of criminal contempt proceedings instigated by U.S. District Court
Judge Emmet Sullivan based in part on allegations of Brady and Giglio violations.? Judge
Sullivan appointed a special counsel to examine the conduct of the prosecutors after the Justice
Department moved to dismiss the case with prejudice. The DOJ’s Office of Professional
Responsibility is conducting a simultaneous investigation. Both reports are due to be completed
in the near future.

E. Case Remedies - Mistrial, Dismissal, Jury Instruction

Unethical behavior or improper methods by the prosecutor may result in a mistrial or a
reversal of a conviction where the methods “so infect the trial with unfairness as to make the
resulting conviction a denial of due process.” Darden v. Wainwright, 477 U.S. 168, 181 (1986).
In United States v. Ted Stevens, the government itself motioned to set aside the verdict and
dismiss the case with prejudice based on admitted Brady violations. The judge voided the
conviction. In United States v. Chapman, the district court determined that the prosecutor
violated both Brady and Giglio and the district court declared a mistrial. 524 F.3d 1073, 1083-
84 (9th Cir. 2008).° Following a hearing on the matter, the district court judge dismissed the
indictment with prejudice. Id. In United States v. W.R. Grace, CR 05-07-M-DWM (D.Mt
2009), based on the government’s Brady and Giglio violations, the court explained to the jury
why the government would not be permitted to do any redirect examination of one of the
government’s main witnesses and why they should view “any proof offered by [that main
witness] with skepticism.” See Appendix A W.R. Grace Jury Instruction. The court instructed
the jury, in part, that, “the Department of Justice and the United States Attorney’s Office have
violated their constitutional obligation to the defendants and they have violated orders of the
court.” 1d.

At the appellate level, “review of prosecutorial misconduct . . . consists of a two part test:
first, was the prosecutor’s conduct actually improper; second, did the misconduct, taken in the
context of the trial as a whole, violate the defendant’s due process rights.” Andrew M.
Hetherington, Prosecutorial Misconduct, 90 GEo. L.J. 1679 (May 2002). In evaluating the
seriousness of the misconduct, courts will find “harmless error if the misconduct was not severe,
effective curative measures were taken by the trial court, or if the weight of evidence made
conviction certain absent the improper conduct.” 1d. at 1689 (footnotes omitted). Some courts
will additionally “consider whether the misconduct was deliberately or accidentally made [and]
the extent to which the defense was able to counter the improper conduct with rebuttal, or both,

& http://www.mainjustice.com/2009/10/21/welch-to-step-down-as-public-integrity-chief/
(last visited 4/9/10).

° On appeal, the Ninth Circuit held that the mistrial was supported by a valid
determination of manifest necessity and thus, a retrial of the defendant would not violate the
Double Jeopardy Clause. Chapman, 524 F.3d 1073, 1083-84 (9th Cir. 2008)
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to their evaluation of the seriousness of misconduct.” Id.

The one, universal lesson from all authority regarding remedies for prosecutorial
misconduct is the need to object to preserve the error. Timidity in the face of prosecutorial
misconduct will injure the client on later appellate review, where the (nearly insurmountable)
plain error standard will be applied.

1. Winning-At-All-Costs: Prosecutorial Misconduct During Various Phases of a
Criminal Prosecution

With the McDade and Hyde laws in hand and remedies in mind, we turn to examples of
prosecutorial misconduct as they arise during various stages of a criminal prosecution and
investigation.

A Pre-Indictment Investigation and The Grand Jury
1. Subpoenas to Defense Counsel

Grand jury misconduct was one of the ethical issues that sparked the McDade revolution,
and yet five years after 8 530B was enacted, it still remains an unsettled issue. One of the most
controversial aspects of grand jury practice has been the issuance of a grand jury subpoena to
defense counsel, to secure information about a counsel’s client. The American Bar Association
has promulgated model ethical rules that limit this type of grand jury subpoena. See Appendix B,
ABA Model Rule of Professional Conduct 3.8(e). Because the ABA Model Rules have been
adopted in many states, after § 530B the issue is ripe for conflict in federal court. State ethical
rules in Colorado provide a good example of the problem.

Grand jury subpoenas to defense counsel on the subject of their representation are
prohibited by Colorado state ethical rules. See Appendix C, Colorado State Rule of Professional
Conduct 3.8, Special Responsibilities of a Prosecutor.”® The federal government’s policy of

10" Because this state rule is based on rules from “ABA Standards of Criminal Justice
Relating to the Prosecution Function,” the conflict between this state ethical rule and federal
action is likely to arise more frequently. A non-exhaustive list of states that have adopted Model
Rule 3.8, Special Responsibilities of a Prosecutor, (or a substantially-similar rule), includes
Arizona, Colorado, Arkansas, Connecticut, Delaware, Indiana, Kansas, Maryland, Michigan,
New Jersey, Massachusetts, Rhode Island, South Carolina, and West Virginia. California is
currently proposing such an adoption. See, e.g., http://calbar.ca.gov/calbar/pdfs/public-comment
/2009/Revision-Rules-Professional-Conduct-11-Rules_11-13-09.pdf (comparing and contrasting
other states’ adoption and California’s proposed changes) (last visited 4/9/10); Arizona v.
Talmadge, 999 P.2d 192, 197 (Az. S. Ct. 2000) (discussing E.R. 3.8, Arizona Rules of
Professional Conduct); Colorado v. Mucklow, 35 P.3d 527, 534 (Co. S.Ct. 2000) (discussing
Colo. RPC 3.8(d)); Arkansas R. Prof. Conduct 3.8 (West 2002); Connecticut Rule Prof. Conduct
3.8 (West 2002); Del. R. Prof. Conduct 3.8 (West 2002); Indiana R. Prof. Conduct 3.8 (West
2003); Kansas v. Dimaplas, 978 P.2d 891, 894 (Ka. S.Ct. 1999); Md. R. Prof. Conduct 3.8 (West
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forcing defense counsel to testify regarding their clients thus became an issue for the Tenth
Circuit. See United States v. Colorado Supreme Court, 189 F.3d 1281, 1284 & n.3 (10th Cir.
1999).

The Tenth Circuit noted that before 8 530B (McDade’s Citizen Protection Act) was
adopted there had been a circuit split on the issue of federal grand jury subpoenas to defense
counsel, over state ethical prohibitions. See United States v. Colorado Supreme Court, 189 F.3d
1281, 1284 & n.3 (10th Cir. 1999) (discussing contrary authority permitting, and striking, local
rules limiting federal government grand jury subpoenas of defense counsel). In Colorado
Supreme Court, the Tenth Circuit managed to avoid the grand jury issue because that particular
aspect of the Colorado state rule was not appealed. Id. at 1284.

The short, and unsatisfying, answer is that there is now no definitive authority on whether
8 530B extends state ethical prohibitions on grand jury subpoenas to defense counsel. See
Brenner & Shaw, Federal Grand Jury: A Guide To Law And Practice, FED. GRAND JURY § 13.5
(discussing conflicting authority on issue and Department of Justice Guidelines).

If faced with such a subpoena, the first step should be to turn to state ethical rules to see
whether they prohibit such action (likely to be found in Rule 3.8, adopted from the ABA Model
Rule). Defense counsel will then need to argue that this state ethical rule has been extended to
the federal prosecutor by virtue of 28 U.S.C. § 530B, and that this statute trumps any Supremacy
Clause issues.

2. Pre-indictment Contact with Represented Witnesses

Does a federal prosecutor violate state ethical rules when he or she speaks to a
represented witness before indictment? That was the question before the Ninth Circuit in one of
the lead cases on the subject, United States v. Talao, 222 F.3d 1133 (9th Cir. 2000). In Talao, a
federal prosecutor spoke to an employee of a corporation that was represented by counsel —
before indictment, and while that corporate counsel was banging on the door of the interview
room. Id. at 1136. The district court held that the prosecutor had violated California ethical rule
2-100, prohibiting contact with represented persons. Id. at 1136. The Ninth Circuit reversed, but
not before articulating several important rules regarding federal prosecutors, ethics, and contact
with represented persons.

As an initial matter, it was by no means clear that pre-indictment contact with
represented persons was prohibited. The Court turned to the Second Circuit’s decision in United
States v. Hammand, 858 F.2d 834 (2d Cir. 1988), and concluded that there was no bright-line

2002); Michigan R. Prof. Conduct 3.8 (West 2003); New Jersey v. Torres, 744 A.2d 699, 708
(N.J. S. Ct. 2000) (discussing R.P.C. 3.8); In re: Grand Jury Investig., 15 Mass. L. Rptr. 354
(Super. Ct. Mass. 2002) (mem.) (discussing Mass. R. Prof. Conduct 3.8(f)); RI Rule Prof.
Conduct 3.8 (West 2002); South Carolina v. Quattlebaum, 338 S.E.2d 105, 109 (S.C. S. Ct.
2000) (discussing South Carolina R. Prof. Conduct 3.8); West Va. R. Prof. Conduct 3.8 (West
2002).
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categorical rule on the issue. Id. at 1139. The Ninth Circuit concluded that in the pre-indictment
procedural context of the Talao case, there were “fully defined adversarial roles™** that triggered
the ethical prohibition. Id.

The Court also was not troubled by the controversy over DOJ’s previous position and the
Thornburgh memorandum, which permitted contact with represented witnesses. Id. at 1139-40.
The Ninth Circuit flatly concluded that 28 U.S.C. 8 530B made state ethical rules applicable to
federal attorneys, which “dissipated” any previous dispute. Id. at 1140.

The Court in Talao ultimately let the prosecutor off of the ethical hook, however, because
it concluded that in the unique circumstances of a disgruntled employee seeking to distance
herself from corporate counsel — an employee who was alleging subornation of perjury by the
lead defendant — Rule 2-100 did not preclude contact. Id. at 1140.

The Talao case is notable because it un-hesitantly extends state ethical rules to federal
prosecutors, extends the prohibition of represented-witness contact to the pre-indictment context,
and it suggests that under a less-unique factual setting the disciplinary referral would have stood.

3. Exculpatory Evidence Before the Grand Jury

Consider the following hypothetical: The defendant is charged with being a felon in
possession of a gun, in violation of 18 U.S.C .§ 922(g)(1). During his arrest, his girlfriend
protests that it was her gun, and that the defendant was unaware that the weapon was in the
house. Need the AUSA present the girlfriend’s exculpatory statement to the grand jury before
indictment?

The federal rule — before § 530B — has been that a federal prosecutor need not present
exculpatory evi