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Honorable Ricardo Hinojosa

Chair

United States Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500, South Lobby
Washington, D.C. 20002-8002

Re: Proposed Priorities for 2006-2007

Dear Judge Hinojosa:

On behalf of the Federal Public and Community Defenders and pursuant to 28
U.S.C. § 994(0), we write to recommend priorities for the Commission to address in the
next amendment cycle, or, in the case of illegal re-entry, at the next opportunc time.
Attached to this letter is a Memorandum Regarding Priorities detailing the reasons for
and ways to address each proposed priority, and an Appendix of Sample Cases which
demonstrate the unfairness and unreliability of the guidelines’ recommended factfinding
procedures and relevant conduct rules.

First, the Commission should revise its policy statement in § 6A1.3, which
currently advises courts to use hearsay and other inadmissible information if “probably
accurate,” and to resolve disputed facts by a preponderance of the evidence. This advice
is routinely used to impose sentences based on nothing more than uncorroborated multi-
level hearsay and speculative estimates, which the defendant bears the burden of
disproving by virtue of their appearance in a presentence report. This calls into question
outcomes in individual cases, taints the perceived legitimacy of the system, creates
unwarranted disparity. It also raises serious questions under the Due Process and
Confrontation Clauses, particularly in those courts where the guidelines are given
heightened deference on the theory that the guidelines incorporate all sentencing
considerations, as the Commission has urged. The Commission should either
recommend the beyond a reasonable doubt standard, the right to cross-examination, and

" Thanks to Louis Allen, Alan DuBois, Lisa Freeland, Tom Hillier, Steve Jacobson, Marianne
Mariano, Jane McClellan, Julia O’Connell, John Rhodes and Kristen Rogers for contributing to
the preparation of this letter.
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the right to be sentenced on the basis of accurate information, or refrain from advising
courts in this area of evolving constitutional law.

Second, the Commission should reform the criminal history provisions in several
respects to reflect the Commission’s current knowledge regarding recidivism, deterrence
and incapacitation, and the clear message being conveyed by the courts. Most
importantly, the career offender guideline must be repaired. It results in wasteful,
irrationally severe, and racially disparate sentences for non-violent offenders and minor
drug offenders, well in excess of congressional intent. On the other end of the scale, the
Commission has never implemented the congressional directive to provide for non-
imprisonment of first offenders not convicted of a crime of violence or otherwise serious
offense. Current data strongly supports acting on this directive and, in addition, lowering
prison sentences for first offenders. Finally, the Commission needs to fix provisions that,
according to its own research, exclude considerations that predict a reduced risk of
recidivism or an increased likelihood of rehabilitation and include factors that increase
the criminal history score but have no predictive value, overstate the risk of recidivism, or
otherwise fail to advance sentencing purposes.

Third, the Commission should abolish uncharged, dismissed and acquitted
offenses in calculating the guideline range. By transferring power to prosecutors, this
type of relevant conduct has accomplished the opposite of the theory used to justify it. It
results in unfairness, unwarranted disparity and unwarranted uniformity, and the
guidelines are constitutionally vulnerable as long as it exists. At the very least, the
Commission should abolish the use of acquitted conduct, recommend the beyond a
reasonable doubt standard for uncharged and dismissed conduct, and recommend notice
of all relevant conduct before entry of a guilty plea.

Fourth, the Commission should rationalize and reduce sentences in drug cases,
Increased sentence length for drug offenses has been the major cause of federal prison
population growth since the guidelines’ inception, and a primary cause of racial disparity
in sentencing. The Commission rightfully has condemned mandatory minimum penalties
for creating disproportionate severity, unwarranted uniformity, and unwarranted
disparity, but has unnecessarily exacerbated these problems in the guidelines. Since the
early 1990s, the Commission has received a stream of evidence from its own research
staff, other experts, judges, and even the Department of Justice and the Bureau of Prisons
that the guidelines produce sentences in drug cases that are far greater than necessary to
achieve sentencing purposes, result in unwarranted disparity, and require excessive
uniformity. The Commission should remedy these problems by proposing a crack
guideline to Congress, limiting the impact of quantity in the drug guidelines, increasing
the number of points for mitigating role in the offense (for all cases), and removing
restrictions on offender characteristics relevant to sentencing purposes (for all cases).

Fifth, the Commission should produce an updated report on mandatory minimum
sentencing. Mandatory minimum drug and gun statutes result in sentences that are
unfair, disproportionate to the seriousness of the offense and the risk of re-offense, and
racially discriminatory, Since it issued its mandatory minimum report in 1991, a solid
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consensus has formed in opposition to mandatory minimum sentencing among an
ideologically diverse range of judges, governmental bodies and organizations dedicated
to sentencing policy reform. The Commission should reassert leadership in this area,
calling on Congress to abandon this aspect of sentencing law, while revisiting its own
decisions in the drug guidelines and relevant conduct rules that result in guideline
sentences in excess of those required by mandatory minimum laws.

Sixth, the Commission should expand the availability of non-prison alternatives,
as recommended by the Commission’s Alternatives to Imprisonment Project in 1990, the
General Accounting Office in 1994, and a majority of federal judges surveyed in 2002.
With the federal prisons at 40% overcapacity, filled with low-risk offenders with a high
potential for rehabilitation, at great financial and human cost, it is time for the
Commission to act. See Nora Demleitner, Smart Public Policy: Replacing Imprisonment
with Targeted Nonprison Sentences and Collateral Sanctions, 58 Stan. L. Rev. 339
(2005).

Seventh, the Commission should reduce and rationalize sentences under the illegal
re-entry guideline, § 2L.1.2. As demonstrated by the use of fast track dispositions in the
vast majority of these cases, sentences produced by the guideline are greater than
necessary to satisfy sentencing purposes. Further, as the Commission has recognized,
this creates unwarranted disparity with respect to those unlucky enough to be arrested in a
district without a fast track program. The Commission’s actions that produced unduly
severe sentences under this guideline were not based on data or research, were not
adequately explained, and were not required by Congress. This should be addressed at
the next opportune moment, though, given pending legislation, not necessarily in this
amendment cycle.

It is time for the Commission to move forward and fix what is broken. Justice
Breyer previously called upon the Commission to act forcefully to reduce the false
precision, unfairness, and inefficiency increasingly reflected in the guidelines over time,
and to move in the direction of greater judicial discretion, fairness and equity.> While the
Commission has amended the guidelines nearly 700 times, only a handful of these
amendments sought to reduce sentences.” This cannot be explained away by placing the
blame on Congress.

? Justice Stephen Breyer, Federal Sentencing Guidelines Revisited, 11 Fed. Sent. R. 180, 1999
WL 730985 (Jan./Feb. 1999).

*In 2001, the Commission reduced the enhancement for some aggravated felonies in § 21.1.2 from
16 to 12 or 8 levels, see U.S.8.G. App. C., amend. 632, and revised the money laundering
guidelines by calibrating sentences to the seriousness of underlying criminal conduct, see
U.S.S.G. App. C., amend. 634. In 1995, at Congress’ direction, the Commission provided a two-
level reduction for some offenders who meet safety valve criteria, expanded it to all qualified
offenders in 2001, capped the quantity-based offense level at 30 for those who receive a
mitigating role adjustment in 2002, but then increased the cap to 30, 31, 33, or 34 depending on
the offense level, based on “concerns” about “proportionality” in 2004. See U.S.5.G., App. C,
Amend. 515, 624, 640, 668. In 1991, the Commission lessened the impact of quantity in cases
involving marijuana plants, see U.S5.5.G., App. C, Amend. 396, and in 1993, did so with respect
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In United States v. Booker, 543 U.S. 220 (2005), Justice Breyer invited the
Commission to “modify its Guidelines in light of what it learns, thereby encouraging
what it finds to be better sentencing practices.” Id. at 263 (emphasis supplied). The
Commission’s response to Booker thus far has been to promote a fiction that the
guidelines “embody” the purposes and factors set forth in 18 U.S.C. § 3553(a) and to
denigrate the exercise of judicial discretion as “non-conforming.™ This course is not
productive. It stands in the way of reform, promotes disrespect for law, and may very
well result in another Supreme Court ruling of unconstitutionality.” We urge the
Commission to take advantage of Booker to learn, to modify the guidelines accordingly,
and to teach Congress what it learns.

We appreciate your consideration of our input regarding priorities and look
forward to working with the Commission in the coming year.

Very truly yours,

JON M. SANDS

Federal Public Defender

Chair, Federal Defender Sentencing
Guidelines Committee

AMY BARON-EVANS

ANNE BLANCHARD

Sentencing Resource Counsel

to LSD, see U.S.5.G,, App. C, Amend. 488. The Commission has also recommended reducing
the 100:1 powder to crack ratio on three occasions, offering an amendment once.

* See Prepared Testimony of Judge Ricardo H. Hinojosa Before the Subcommittee on Crime,
Terrorism and Homeland Security (Feb. 10, 2005); Prepared Testimony of Judge Ricardo H.
Hinojosa before the Subcommittee on Crime, Terrorism, and Homeland Security, Committee on
the Judiciary, United States House of Representatives (March 16, 2006); U.S. Sentencing
Commission, Final Report on the Impact of United States v. Booker on Federal Sentencing
(March 2006); U.S. Sentencing Commission, Post-Booker Guidelines Training 2006.

* The circuits are split as to whether the guidelines must be applied as “advisory” in order to
comply with the Sixth Amendment, Unifed States v. Zavala, 443 F.3d 1165 (9" Cir. 2006);
United States v. Fernandez, 443 F.3d 19 (2d Cir. 2006); United States v. Jimenez-Beltre, 440 F 3d
514 (1* Cir. 2006) (en banc); United States v. Cooper, 437 F.3d 324 (3d Cir. 2006); United States
v. Lisbon, slip op., 2006 WL 306343 *2 (11™ Cir. Feb. 10, 2006), or instead may be accorded
“substantial weight” or a “presumption of reasonableness™ based on the notion, promoted by the
Commission, that the guidelines incorporate section 3553(a). United States v. Cage,  F.3d _,
2006 WL 1554674 (10" Cir. 2006); United States v. Johnson, 445 F.3d 339 (4" Cir. 2006);
United States v. Claiborne, 439 F.3d 479 (8Kh Cir. 2006);, United States v. Mykitiuk, 415 F.3d 606
(7" Cir. 2005); United States v. Mares, 402 F.3d 511 (5" Cir. 2005).
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cc: Hon. Ruben Castillo
Hon. William K. Sessions 11
Commissioner John R. Steer
Commissioner Michael E. Horowitz
Commissioner Beryl A. Howell
Commissioner Ex Officio Edward F. Reilly, Jr.
Commissioner Ex Officio Michael J. Elston
Judith Sheon, Staff Director
Pam Barron, Deputy Counsel
Paula Desio, Deputy Counsel




MEMORANDUM REGARDING PRIORITIES
L PROCEDURAL FAIRNESS AND ACCURACY

Critics, neutral observers, and guideline supporters have uniformly criticized the lax
procedures governing factual determinations under the guidelines.! Section 6A1.3 advises courts
that a preponderance of the evidence standard satisfies the Due Process Clause, and that they are
free to consider “[a]ny information . . . without regard to its admissibility under the rules of
evidence,” including hearsay, “so long as it has sufficient indicia of reliability to ensure its
probable accuracy.” This advice does not ensure fairness and reliability, as the Supreme Court
has recognized.?

While some judges require the use of reliable evidence, in many cases, such as the cases
summarized in the Appendix of Sample Cases and below, no reliable evidence or standard of
proofis used. Instead, enhancements are based on nothing more than the multi-level hearsay
statements of untrustworthy cooperators with the burden on the defendant to disprove them. As
these cases demonstrate, the guidelines’ policy statements allow (in fact, invite) unreliable and
unfair sentencing practices. This calls into question the outcomes in individual cases and taints
the perceived legitimacy of the system.

Defendants should not be sentenced reliably in some courts, but not others. The
Commission should therefore either encourage “better sentencing practices” by all judges,
Booker, 543 U.S. at 263, or remove commentary that invites unfair and unreliable factfinding.
The Commission should not continue to recommend minimal constitutional protections. Further,
because the Commission is not a court, it would seem to be out of bounds in doing so. See
Mistretta v. United States, 488 U.S. 361, 384-85, 393-94, 408 (1989).

' American College of Trial Lawyers, Proposed Modifications to the Relevant Conduct Provisions of the
United States Sentencing Guidelines, 38 Am. Crim. L. Rev. 1463, 1501 (2001) (“A substantial portion of
the Committee believes that, in light of the fundamental liberty interests at stake in sentencing, the
Jjudicial system would be better served by implementation of a ‘beyond a reasonable doubt’ standard of
proof for any and all ‘relevant conduct’ upon which a criminal sentence is based.”); Julie O’Sullivan, In
Defense of the U.S. Sentencing Guidelines' Modified Real-QOffense System, 91 NW. U. L. Rev. 1342 at
1351, 1393-94 (arguing that the current relaxed procedures taint the perceived legitimacy of the system,
are not an inevitable component of it, and should be remedied with respect to all forms of relevant
conduct, regardless of the size of the increase).

? See Biakely v. Washington, 542 U.S. 296, 311-12 (2004) (“defendant, with no warning in either his
indictment or plea, would routinely see his maximum potential sentence balloon . . . based not on facts
proved to his peers beyond a reasonable doubt, but on facts extracted after trial from a report compiled by
a probation officer who the judge thinks more likely got it right than got it wrong™); Booker, 543 U.S. at
304 (federal judges “determine ‘real conduct’ on the basis of bureaucratically-prepared, hearsay-riddled
presentence reports™) (Scalia, 1., dissenting).



A, The Preponderance Standard Invites Inaccuracy and May Vielate the Due
Process Clause.

The Commission should remove the commentary that states that the Commission
“believes that use of a preponderance of the evidence standard is appropriate to meet due process
requirements and policy concerns in resolving disputes regarding application of the guidelines to
the facts of a case.” U.S.S.G. § 6A1.3, comment. (3). The Commission shouid either
recommend use of a higher standard,? or refrain from recommending any standard.

Congress did not prescribe a standard of proof in the Sentencing Reform Act, but it did
direct the Commission to assure that sentences imposed under the guidelines “promote respect
for the law.” See 18 U.S.C. § 3553(a)(2)(A); 28 U.S.C. § 991(b)(1)(A). In criminal cases, the
beyond a reasonable doubt standard is “indispensable” to this goal. In re Winship, 397 U.S. 358,
364 (1970) (the reasonable doubt standard, which derives from the Fifth Amendment Due
Process Clause, is “indispensable to command the respect and confidence of the community in
applications of the criminal law.”).

It is far from clear in Booker’s wake that the preponderance standard satisfies due
process.! The Supreme Court did not reach the standard of proof issue in Booker, which was
strictly a Sixth Amendment case, and it remains an open question whether a heightened standard
of proof is required by the Apprendi line of cases. After Booker, factfinding under the guidelines
continues to have a definite and measurable effect on sentence length, which is obvious where
the guide}’)ine range is treated as de facfo mandatory,” and is also true where it is treated as
advisory.

? Ten years ago, the Commission said that it may explore “increasing the burden of proof at sentencing to
a ‘clear and convincing’ standard” during future amendment cycles. 61 Fed. Reg. 34,465 (July 2, 1996).

4 See, e.g., United States v. Staten, 450 F.3d 384, 392-94 (9"‘ Cir, 2006) (clear and convincing standard
applies to disproportionate increases to ensure accuracy under the Due Process Clause); United States v.
Huerta-Rodriguez, 355 F. Supp. 2d 1019, 1027 & n.8 (D. Neb. 2005)(Bataillon, J.) (“In order to comply
with due process in determining a reasonable sentence, this court will require that a defendant is afforded
procedural protections under the Fifth and Sixth Amendments in connection with any facts on which the
government secks to rely to increase a defendant’s sentence.”); United States v. Pimental, 367 F. Supp. 2d
143 (D. Mass. 2005)(Gertner, J.) (“[E]ven if the Sixth Amendment’s jury trial guarantee is not directly
implicated because the regime is no longer a mandatory one, the Fifth Amendment’s Due Process
requirement [from which the beyond a reasonable doubt standard of proof arises] is.”).

3 E.g., United States v. Johnson, 445 F.3d 339, 342-43 (4™ Cir. 2006) (guidelines are “presumptively
reasonable” because guidelines development “has led to the incorporation into the Guidelines of the
factors Congress identified in 18 U.S.C. § 3553(a)™); United States v. Wilson, 350 F. Supp.2d 910, 912
(D. Utah 2005) (*court will give heavy weight to the Guidelines in determining an appropriate sentence,”
and “will only depart from those Guidelines in unusual cases for clearly identified and persuasive
reasons™).

¢ See Staten, 450 F.3d at 392-94 (“As the concern with accuracy remains critical, so does the concern that
enhancements having a drastic impact be determined with particular accuracy.™); United States v. Grier,
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As the Supreme Court explained in In re Winship, the function of a standard of proof as
embodied in the Due Process Clause is to “instruct the factfinder concerning the degree of
confidence our society thinks he should have in the correctness of factual conclusions for a
particular type of adj udication.”” In a civil suit for damages, the preponderance standard is
acceptable because it is viewed as no more serious for there to be an error in the plaintiff’s favor
than in the defendant’s favor.® But “[w]here one party has at stake an interest of transcending
value-as a criminal defendant his liberty-this margin of error is reduced as to him by the process
of placing on the other party the burden * * * of persuading the fact-finder at the conclusion of
the trial of his guilt beyond a reasonable doubt.”” Winship involved factfinding in a juvenile
delinquency proceeding, where, as in federal sentencing today, the judge did the factfinding, and
it did not literally result in “conviction” of a “crime.” The Court held that those distinctions
made no difference; the potential loss of liberty required proof beyond a reasonable doubt.'

In Apprendi v. New Jersey, the Court said, “Since Winship, we have made clear beyond
peradventure that Winship’s due process and associated jury protections extend, to some degree,
‘to determinations that [go] not to a defendant’s guilt or innocence, but simply to the length of
his sentence.””'!

In his dissent from the remedial decision in Booker, Justice Thomas stated succinctly
(and, perhaps, presciently):

The commentary to § 6A1.3 states that ‘[t]he Commission believes that use of a
preponderance of the evidence standard is appropriate to meet due process
requirements and policy concerns in resolving disputes regarding application of

449 F.3d 558, 567, 571 (3d Cir. 2006} (though guideline range “merely serves as one of a number of
factors to be considered in fashioning the ultimate sentence,” an error in factfinding in calculating the
guideline range “will result in an error in the recommended sentencing range and, thus, will necessarily
impact the district court's assessment of the factors of 18 U.S.C. § 3553(a)™).

7397 U.S. 358, 370 (1970).
Y Id. at 371-72.

? Id. at 363-64; id. at 370, 371-72 (Harlan, J, concurring). See also Addington v. Texas, 441 U.S. 418,423
(1979) (“standard serves to allocate the risk of error between the litigants and to indicate the relative
importance attached to the ultimate decision,” holding that clear and convincing standard is required for
civil commitment).

" Winship, 397 U.S. at 365-66.

1530 U.S. 466, 484 (1999). See also Jones v. United States, 526 U.S. 227, 243 n.6 (1999)(“[U]nder the
Due Process Clause of the Fifth Amendment and the notice and jury trial guarantees of the Sixth
Amendment, any fact (other than prior conviction) that increases the maximum penalty for a crime must
be charged in an indictment, submitted to a jury, and proven beyond a reasonable doubt.”).

3




the guidelines to the facts of a case.” The Court’s holding today corrects this
mistaken belief. The Fifth Amendment requires proof beyond a reasonable doubt,
not a preponderance of the evidence, of any fact that increases the sentence
beyond what could have been lawfully imposed on the basis of facts found by the
jury or admitted by the defendant.

Booker, 543 U.S. at 319 n.6.

The Third Circuit recently held, over vigorous dissent, that the preponderance standard
may be used because, after Booker, the guideline range “merely serves as one of a number of
factors to be considered in fashioning the ultimate sentence.” Grier, supra, at 567. However, six
other circuits have adopted a rebuttable presumption of reasonableness. This is based on the
notion, promoted by the Commission, that the guidelines incorporate the purposes and factors set
forth in § 3553(a), making the guidelines at least as mandatory as they were before Booker.
These courts insist on the one hand that the guidelines are due a presumption of reasonableness
that defendants will rarely if ever be able to rebut, but on the other that the beyond a reasonable
doubt standard is not required because the guidelines are now applied flexibly. See Sample Case
# 2. The illogic is patent. Further, under the Court’s burden shifting cases, the burden of
rebutting a presumption may not be shifted to the defendant without proof beyond a reasonable
doubt of the operative facts supporting the presumption. See Ulster County v. Allen, 442 U.S.
140 (1979); Mullaney v. Wilbur, 421 U.S. 684 (1975); Stephen R. Sady, Guidelines Appeals:

The Presumption of Reasonableness and Reasonable Doubt, 18 Fed. Sent. R, (March 2006).

B. The Recommendation to Use “Probably Accurate” Hearsay and Other
“Information” Invites Inaccuracy, Violates the Due Process Clause, and is
Likely to Violate the Confrontation Clause.

The Commission should delete commentary recommending the use of hearsay at
sentencing, and should make clear that any information used must be accurate, not probably
accurate. :

The Commission’s advice regarding “indicia of reliability” is routinely ignored because it
is cancelled out by the advice that inadmissible information need only be “probably accurate.”
See § 6A1.3. As the Commission knows, highly-disputed facts, especially relevant conduct in
drug cases, must be resolved on the basis of “untrustworthy factors, such as the testimony of co-
conspirators.” See Fifteen Year Report at 50. By requiring judges to “approximate™ when no
drugs are seized or the amount seized allegedly does not reflect the scale of the offense, § 2D1.1,
comment. (n.12), the drug guideline provides the opening for untrustworthy informant testimony.
In a rare case, evidence of false informant testimony may be uncovered before it is too late. See
Sample Case #1. In many cases, however, the defendant pleads guilty to a drug offense, is
accused at sentencing of multiple drug transactions, is required to disprove these transactions,
but has no meaningful opportunity to do so because the purported witnesses are not produced in
court or even identified. See, e.g., Sample Case #4; United States v. Rogers, 1 F.3d 341 (3™ Cir.
1993).



In several circuits, the mere inclusion of factual allegations in a PSR transforms them to
“evidence” which the judge may adopt without the government introducing any actual evidence
to support them. This then shifts the burden to the defendant to rebut the allegations with actual
evidence. See United States v. Prochner, 417 F.3d 54, 66 (1% Cir. 2005) (“PSR generally bears
‘sufficient indicia of reliability,”” defendant must rebut with “countervailing proof . . . beyond
defendant’s self-serving words™); United States v. Huerta, 182 F.3d 361, 364 (5th Cir. 1999)
(“sentencing judge may consider [PSR] as evidence in making the factual determinations,” and
“defendant's rebuttal evidence must demonstrate that the information contained in the PSR is
‘materially untrue, inaccurate or unreliable,” and ‘[m]ere objections do not suffice’”); United
States v. Hall, 109 F.3d 1227, 1233 (7th Cir, 1997) (“When the district court adopts the PSR’s
tindings [here, probation officer’s extrapolation of weight from dollar amounts mentioned by
drug addicted informant who did not testify in person], the defendant must offer more than a bare
denial of its factual allegations to mount a successful challenge.”); United States v. Terry, 916
F.2d 157, 160-62 (4th Cir. 1990) (“defendant has an affirmative duty to make a showing that the
information in the presentence report is unreliable,” and unless the defendant carries that burden,
the “court is ‘free to adopt the findings of the [presentence report] without more specific inquiry
or explanation.”). The Ninth Circuit treats the PSR as “evidence” without requiring actual
evidence, though perhaps not going so far as to require rebuttal by the defendant. See United
States v. Maldonado, 215 F.3d 1046, 1051 (9th Cir. 2000) (“district court may, without error,
rely on evidence presented in the PSR to find by a preponderance of the evidence that the facts
underlying a sentence enhancement have been established™).

The origin of the jurisprudence sanctioning such sentencing procedures is the
Commission’s policy statement. The cases cite to prior cases that cite the assertion in § 6A1.3
that the court is free to rely on “information without regard to its admissibility under the rules of
evidence,” so long as it has “sufficient indicia of reliability” to support its “probable accuracy.”
See United States v. Marin-Cuevas, 147 F.3d 889, 894-95 (9th Cir. 1998); United States v.
Parker, 133 F.3d 322, 329 (5th Cir. 1998); United States v. Mumford, 25 F.3d 461, 467 (7™ Cir.
1994). These courts have either dropped the notion of “indicia of reliability™ altogether or
declared, ipse dixit, that the PSR is reliable. Again, we believe this is because the “probable
accuracy” language cancels out the concept of reliability. This not only turns due process on its
head, but creates unwarranted disparity.12

The recommendation to use “probably accurate” information also invites unreliable
estimates. For example, in United States v. Alford, 142 F.3d 825, 832 (5" Cir. 1998), the Fifth
Circuit found no problem with the district court using quantities the witness characterized “as
guesses and acknowledged that the actual quantities could have been smaller,” because all that is
required is an “estimate,” citing United States v. Sherrod, 964 F.3d 1501, 1508 (5th Cir. 1992),

12 Some circuits hold that the PSR is not evidence, and, therefore, the prosecution must introduce
evidence in support of disputed facts. See United States v. Keifer, 198 F.3d 798, 800 (10th Cir. 1999);
United States v. Hudson, 129 F.3d 994, 995 (8th Cir. 1997); United States v. Bernardine, 73 F.3d 1078,
1080 (11th Cir. 1996); United States v. Greene, 71 F.3d 232, 236 (6th Cir. 1995); United States v. Wise,
976 F.2d 393, 402-03 (8th Cir. 1992); United State v. Gessa, 971 F.2d 1257, 1266 n.7 (6th Cir, 1992);
United States v. Prescott, 920 F.2d 139, 143-44 (2d Cir. 1990).
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