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Honorable Ricardo H. Hinojosa
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One Columbus Circle, N.E.
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Washington, D.C. 20002-8002

Re: Report on Federal Sentencing Since United States v. Booker
Dear Judge Hinojosa:

We understand that the Commission 1niends to 1ssue a report on federal
sentencing since United States v. Booker, 543 U.S. 220, 125 S, Ct. 738 (2005). On
behalf of the Federal Public and Community Defenders, we write to offer our perspective
on post-Booker sentencing, and to suggest issues and questions to be addressed in your
report.

1) The Commission Should Explain the New Sentencing Framework.

In Booker, the Supreme Court held that the Guidelines violated the Sixth
Amendment because they were mandatory.' To allow courts to continue to take the
Guidelines into account without violating the Sixth Amendment, the Court “severed and
excised” 18 U.S.C. § 3553(b)}(1), which made the Guidelines mandatory, as well as 18
U.S.C. § 3742(e), the appellate review section that assumed the Guidelines’ mandatory
nature.” This left 18 U.S.C. § 3553(a) as the governing sentencing law: “Section 3553(a)
remains in effect, and sets forth numerous factors that guide sentencing. Those factors in

' As Justice Stevens wrote, “the Guidelines as written . . . are not advisory; they are mandatory
and binding on all judges. While subsection (a) of § 3553 of the sentencing statute lists the
Sentencing Guidelines as one factor to be considered in imposing a sentence, subsection (b)
directs that the court ‘shall impose a sentence of the kind, and within the range’ established by the
Guidelines, subject to departures in specific, limited cases. . . . The availability of a departure in
specified circumstances does not avoid the constitutional issue, just as it did not in Blakely itself.”
Id. at 750 (emphasis in original). '

*1d. at 756-57.



turn will guide appellate courts, as they have in the past, in determiming whether a
sentence is unreasonable.” Id. at 766.

The new sentencing framework is different from the mandatory Guideline regime.
The court is no longer required to impose a sentence within the guideline range except in
narrow circumstances. Instead, it must adhere to section 3553(a)’s mandates that the
court “shall impose a sentence that is sufficient, but not greater than necessary” to satisfy
the purposes of sentencing histed in subsection (2), and in determining that particular
sentence, the court “shall consider” the purposes and factors listed in subsections (1)
through (7).> The overriding sentencing principle is parsimony after considering the
complete range of relevant factors as directed by Congress, including the defendant’s
history and characteristics, the relative seriousness of the offense, the needs of the public
and the needs of the defendant.

Many courts after Booker are faithfully applying the new sentencing framework,
calculating and considering the guideline range, but imposing sentences that in their
independent judgments achieve sentencing goals without being excessive. Others assume
that the Guidelines are a perfect reflection of the purposes of sentencing in all but an
extraordinary case, and that adherence to the Guidelines is necessary to maintain
uniformity. The latter approach is indistinguishable from the mandatory system just
struck down.* Moreover, it cannot in truth be said that the Guidelines produce sentences
that achieve, but do not overstate, the goals of punishment in light of all relevant
purposes and considerations. The Guidelines by definition do not permit the courts to
determine the sentence by examining those considerations.” The parsimony demand has
been disregarded, as the results of the Commission’s data, criminological research, and
collaboration with all frontline actors have often been overridden or ignored by
mandatory minimum laws, other congressional directives, and the Commission’s own
actions.® The Commission, and the courts of appeals, restricted or prohibited a host of
factors that now must be considered as they bear on culpability, deterrence, protection of

* “Section 3553(a), unlike the guidelines themselves after Bogker, is mandatory.” United States v.
Dean, 414 F.3d 725, 729 (7™ Cir. 2005).

* See note 1, supra. See alsg Booker, 125 S. Ct. at 794-95 (Scalia, J., dissenting in part).

3 Before Booker, the statutory considerations were “dormant.” United States v. Trujillo-Terrazas,
405 F.3d 814, 819 (10™ Cir. 2005).

® U.S. Sentencing Commission, Fifteen Years of Guidelines Sentencing: An Assessment of How
Well the Federal Criminal Justice System is Achieving the Goals of Sentencing Reform,
Executive Summary at vi, xvii (2004) (hereinafter “Fifteen Year Report™). See also Frank O.
Bowman, ITI, The Failure of the Federal Sentencing Guidelines: A Structural Analysis, 105
Colum. L. Rev. 1315 (May 2005) (chronicling the one-way upward ratchet in the guideline
amendment process and its causes); Paul J. Hofer & Mark H. Allenbaugh, The Reason Behind the
Rules: Finding and Using the Philosophy of the Federal Sentencing Guidelines, 40 Am. Crim. L.
Rev. 19, 33-34 (2003) (Commission’s actions with respect to the drug guidelines were not
independent or based on past practice or the purposes of sentencing).
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the public, and rehabilitative and treatment needs. Thus, while the sentence required by
section 3553(a) and the Guideline sentence may correspond, often they do not.

The Commission should note the ways in which the new sentencing system is
different and help define the now-governing sentencing principles. It should explain that
the unifying principle is defined by section 3553(a): the purposes of punishment applied
with parsimony.” It should tell the courts that “similar records” and “similar conduct” are
to be measured against the purposes of punishment to determine whether a difference in
treatment is warranted or unwarranted. It should explain the purposes of sentencing
where they seem to be poorly understood. For example, the Commission should explain
that the concept of relative seriousness is inherent in “just punishment” for the
“seriousness of the offense,” and that undue severity undermines the goal of proportional
punishment.?

A limited but correct explanation of the sentencing system by the Commission
would help to assure that consideration of the guidelines is truly advisory and therefore
remains constitutional.

2) The Commission Should Heed the Courts’ Advice Regarding What Needs to be
Repaired.

As with departures before Booker, sentences below the advisory guideline range
serve the necessary function of providing important feedback from the courts regarding
the operation of the guidelines and sentencing laws.” After Booker, the courts have been

7 See United States v. Cawthorn, 419 F.3d 793, 802 (8"’ Cir. 2005) (“district court’s duty” is that
it “shall impose a sentence sufficient but not greater than necessary”); United States v. Neufeld,
2005 WL 3055204 *9 (11* Cir. Nov. 16, 2005) (a “more-than-adequate sentence would conflict
with § 3553(a)’s injunction against greater-than-necessary sentences™); United States v. Soto,
2005 WL 281178 (3d Cir. Oct. 27, 2005) (the sentence must be “adequate and appropriate, not
greater than necessary”); United States v. Acosta-Luna, 2005 WL 1415565 (10" Cir. June 17,
2005) (the “provisions of 18 U.S.C. § 3553(a), unconstrained by mandatory application of the
Guidelines, are now preeminent in sentencing”); United States v. Angelos, 345 F.Supp.2d 1227,
1240 (D. Utah Nov. 16, 2004) (“In imposing sentences in criminal cases, the court is required by
the governing statute-the Sentencing Reform Act -to ‘impose a sentence sufficient, but not greater
than necessary, to comply with the purposes set forth in [the Act].”) (Cassell, 1.).

® In a rare case articulating this subtle but important distinction between the governing law and
the mandatory guidelines, the Seventh Circuit reminded the district court that “1.84 kilograms of
cocaine base is a moderate quantity compared to those higher amounts contemplated by 21
U.S.C. § 841. Yet, in comparison, the 405 month sentence nearly reaches the statutory
maximum. Such a term leaves little room for the proportional sentencing that motivated
Congress to pass the sentencing guidelines, a motivation recognized by the Supreme Court’s
second holding in Booker.” United States v. Lister, No. 04-4304 (7" Cir. Dec. 28, 2005).

? See U.S. Sentencing Commission, Downward Departures from the Federal Sentencing
Guidelines, Executive Summary at ii (October 2003).
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able to give feedback on many probiems they could not effectively address previously,
many of which have plagued federal sentencing for years. The Commission should
consider these lower sentences, and the reasons for them, not as a problem with judges,
but as advice on what problems are in need of repair.

Mandatory Minimums. At least two courts have reduced the advisory guideline
sentence to offset the effect of a consecutive mandatory minimum they found to be
grossly excessive in light of sentencing goals.'® In another case, the court of appeals
stated, “One cannot help but cringe at the seven-year consecutive prison sentence
recommended in the PSI Report with respect to count two for this troubled mother of
three who otherwise lacks a criminal history,” and thus concluded that it was not
necessary to the integrity and fairness of the sentencing proceeding to recognize the
government’s forfeited claim that the consecutive sentence was statutorily required."!
The Commission should include these and any similar cases in its report as further
evidence that mandatory minimums are bad policy, unjust, and inhumane. The
Commission should remind Congress of the solid opposition to mandatory minimums by
a broad range of critics.'? It is important that the Commission renew and update its
recommendations against mandatory minimums at this time, given the raft of bills
proposing mandatory minimums introduced in or passed by the House, which (if passed
by the Senate) would function as an offense-by-offense Booker “fix,”* and given the
Attorney General’s speech last summer voicing at least tentative support for a “minimum
guideline system.”!*

Crack/Powder Ratio. Congress legislated a 100:1 ratio between powder and
crack cocaine offenses at the two mandatory minimum thresholds set forth in 21 U.S.C. §
841. Though not required to do so, the Sentencing Commission incorporated that ratio

' See United States v. Alexander, 381 F.Supp.2d 884 (E.D. Wis. Aug. 9, 2005) (Adelman, 1.);
United States v. Angelos, 345 F, Supp.2d 1227, 1260 (D. Utah Nov. 16, 2004} (Cassell, 1.).

'! United States v. Gorsuch, 404 F.3d 543, 547 (1* Cir. 2005).

'2 See, inter alia, Constitution Project’s Sentencing Initiative, Principles for the Design and
Reform of Sentencing Systems (June 7, 2005); American Bar Association, Report of the ABA
Justice Kennedy Commission (June 23, 2004); Federal Judicial Center, The Consequences of
Mandatory Prison Terms (1994); Harris v. United States, 536 U.S. 545, 570-71 (2002) (Breyer, J.,
concurring in part and concurring in the judgment).

P See HR. 1279 (“Gang Deterrence and Community Protection Act of 2005™); H.R. 3132
(“Children’s Safety Act of 2005™); H.R. 1751(“Secure Access to Justice and Court Protection Act
of 2005"); H.R. 4437 (*Border and Immigration Enforcement Act of 2005™); H.R. 3889
(“Methamphetamine Epidemic Eradication Act”); H.R. 4472 (“Children’s Safety and Violent
Crime Reduction Act of 2005™).

'* See Prepared Remarks of Attorney General Alberto Gonzales, Sentencing Guidelines Speech,
Washington, D.C, June 21, 2005, available at
http://www.usdoj.gov/ag/speeches/2005/06212005victimsofcrime.htm.
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(along with most, but not all, drug quantities set forth in the statute'”) into the drug
guideline in increments below, between and above the mandatory minimum thresholds.
The Sentencing Commission later concluded that the 100:1 powder to crack ratio
produces sentences that are greater than necessary to satisfy the purposes of punishment
because it exaggerates the relative harmfulness of crack cocaine and the majority of crack
offenders have low drug quantities, low criminal histories, and no violence, and that in
doing so it creates unwarranted disparity, inappropriate uniformity, racial disparity, and
disrespect for law.'®

After Booker, a number of courts have imposed sentences below the range in
crack cocaine cases in light of the Commission’s conclusions, the facts and circumstances
of the case, and the history and characteristics of the defendant.'” These courts have
independently evaluated the guideline sentence in light of the purposes of punishment,
have looked to the purposes of punishment as the measure of whether a different sentence
was warranted or unwarranted, and have recognized that to do otherwise would be to
impose the mandatory guideline regime just rejected by the Supreme Court. The
government is appealing some of these sentences, claiming that these matters are
prohibited from consideration. Thus far, the only court to decide such an appeal is the
First Circuit, which held that the district court could not “jettison” the guideline range
and “construct a new sentencing range,”'® but could take into account, on a case-by-case
basis, “the nature of the contraband and/or the severity of a projected guideline
sentence.”'” The First Circuit described the disparity as a “problem that has tormented
many enlightened observers ever since Congress promulgated the 100:1 ratio,” and
“share[d] the district court’s concern about the fairness of maintaining the across-the-
board sentencing gap associated with the 100:1 crack-to-powder ratio.”*°

In light of the critical feedback from the courts, the Commission should amend
the Guidelines, either by incorporating a 20:1 powder to crack ratio, or by stating that the

" The impact of the same amount of LSD and the same number of marijuana plants is less under
the Guidelines than in the statute. See 21 U.S.C. § 841(b)(1)}(A)(v}, (b)(1){B)}v); U.S.5.G. §
2D1.1(c), n. (H); 21 U.S.C. § 841(b)(1)(A)(vii), (b)(1)(B)(vii); U.S.S.G. § 2D1.1, n. (E).

'® See U.S. Sentencing Commission, Cocaine and Federal Sentencing Policy, Executive Summary
at v-viii (May 2002).

'" E.g., United States v. Perry, 389 F.Supp.2d 278 (D.R.I. 2005); United States v. Clay, 2005 WL
1076243 at **3-6 (E.D. Tenn. May 6, 2005); United States v. Williams, 372 F. Supp.2d 1335
(M.D. Fla. 2005); Simon v. United States, 361 F.Supp.2d 35 (E.D.N.Y. 2005); United States v.
Harris, 2005 U.S. Dist. LEXIS 3958 (D.D.C. Mar. 7, 2005); United States v. Smith, 359 F.
Supp.2d 771 (E.D. Wis. Mar. 3, 2005).

'8 United States v. Pho, No. 05-2455, 2461 ** 5, 6, 8 (1" Cir. Jan. 5, 2006).

U 1d. at *12.
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guideline sentence for 5 or more but less than 50 grams of crack is five years, and that the
guideline sentence for 50 grams or more is ten years. Neither is prohibited by statute.

The Commission should also report the number and extent of below-gumdeline
sentences based in whole or in part on the crack/powder disparity, as well as all decisions
by the courts of appeals on the issue. The Commission’s data is critical to understand
whether the district courts will continue to be allowed to correct this clear instance of a
guideline that undermines the goals of sentencing, or whether the Commission needs to
renew its efforts to draw congressional attention to the issue, and whether the courts of
appeals are enforcing a de facto mandatory guideline system.

Drug Quantity, Dollar Amount, Relevant Conduct. The Commission chose to
emphasize quantity and amount, to magnify their effect through the relevant conduct
rules, to give relatively little effect to role in the offense or mens rea, and to prohibit or
restrict consideration of many mitigating factors. The Constitution Project’s Sentencing
Initiative, comprised of a broad coalition of judges, lawyers and experts, recently
identified the excessive emphasis on quantifiable factors, insufficient emphasis on other
considerations such as role in the offense, and excessive emphasis on conduct not
centrally related to the offense of conviction as serious deficiencies in the Guidelines.’
These aspects of the Guidelines have long been criticized for giving false precision and
undue significance to one factor that is broadly defined, inconsistently applied, and often
proved with untrustworthy evidence, that may have little to do with the seriousness of the
offense, and that treats low-level offenders the same as kingpins.?> While “real offense
conduct” under the Guidelines was intended to avoid the transfer of sentencing power
from judges to prosecutors, it has not worked as intended, but instead has increased
prosecutorial power over sentencing, magnified undue severity and unfaimess,
introduced hidden disparity, and created disrespect for law.”> The Commission has
proposed, but never acted on, ways to limit or abolish relevant conduct,**

1

?! Constitution Project’s Sentencing Initiative, Principles for the Design and Reform of
Sentencing Systems {June 7, 2005).

22 Fifteen Year Report 50-52.

** American College of Trial Lawyers, Proposed Modifications to the Relevant Conduct
Provisions of the Federal Sentencing Guidelines, 38 Am. Crim. L. Rev. 1463 (2001); Kate Stith
& Jose Cabranes, Fear of Judging: Sentencing Guidelines in the Federal Courts 140, 159 (1998);
David Yellen, Iliusuion, Hlogic and Injustice: Real Offense Sentencing and the Federal
Sentencing Guidelines, 78 Minn. L, Rev. 403, 425-54 (1993); Kevin R. Reitz, Sentencing Facts:
Travesties of Real Offense Sentencing, 45 Stan. L. Rev. 523, 524 (1993); Pamela B. Lawrence &
Paul J. Hofer, An Empirical Study of the Application of the Relevant Conduct Guideline § 1B1.3,
Federal Judicial Center, Research Division, 10 Fed. Sent. Rep. 16 (July/August 1997); Paul J.
Hofer, Implications of the Relevant Conduct Study for the Revised Guideline, 4 Fed. Sent. Rep.
334 (May/June 1992).

2 1d. at 49, 92, 104; U.S. Sentencing Commission, Relevant Conduct and Real Offense
Sentencing (Staff Discussion Paper, 1996); 57 Fed. Reg. 62832, 62848 (1992); 58 Fed. Reg.
67522, 67541 (1993); 62 Fed. Reg. 152, 161 (1997); 61 Fed. Reg. 34,465 (1996).
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Under advisory Guidelines, several courts have found that drug quantity or dollar
amount is an unreliable and random proxy for offense seriousness and creates
unwarranted uniformity among unlike offenders.”> Others have corrected for
unwarranted disparity between equally or more culpable offenders charged in the same or
related cases.?’ Some district courts have declined to consider acquitted conduct;’
appellate courts have held that they may consider it but are not required to give it effect.?®
Sentencing based on separate uncharged, dismissed and acquitted offenses concerned a

¥ E.g., United States v. Nellum, 2005 WL 300073 *5 (N.D. Ind. Feb. 3, 2005) (randomness
results from quantity-based approach insofar as it depends on how many controlled buys the
agents decide to make); United States v. Jaber, 362 F.Supp.2d 365, 380 (D. Mass. 2005) (drug
quantity was a poor indicator of harm and culpability where defendant followed precise -
instructions of supervisor and could not sell what he produced on his own); United States v.
Huerta-Rodriguez, 355 F.Supp.2d 1019, 1025-26 & n.6 (D. Neb. 2005) (quantity system was
developed to punish big distributors more harshly, but it makes a low-level dealer look like a
large-quantity distributor); United States v. Ranum, 353 F.Supp.2d 984, 990 (E.D. Wis. 2005)
(dollar amount overstated offense seriousness because defendant did not act for personal gain or
intend to harm the bank); United States v. Emmenegger, 329 F. Supp.2d 416, 427-28 (S.D.N.Y.
2004) (overly-rigid loss table places undue weight on quantity, which, as here, is often an
accident unrelated to intent, and fails to take account of personal characteristics).

 E.g., United States v. Aldridge, 413 F.3d 829, 835-36 (8" Cir. 2005) (remanding for re-
sentencing so court could consider adjusting sentence in light of sentence of significantly more
culpable co-defendant); United States v. McGee, 408 F.3d 966, 988 (7™ Cir. 2005) (remanding
for re-sentencing where defendant was a “gofer” whose sentence was more than ten years longer
than other co-defendants’ and the same as a high-ranking co-conspirator); United States v. Lewis,
406 F.3d 11, 21-22 (1* Cir. 2005) (remanding for re-sentencing so court could consider reducing
sentence in light of lower sentence received by equally culpable co-defendant); United States v.
Ferrara, 372 F.Supp.2d 108, 121-22 (D. Mass. 2005) (declining to consider alleged relevant
conduct, additional role enhancement, or upward departure which government did not seek in
related cases); United States v. Hensley, 363 F.Supp.2d 843 (W.D. Va. 2005) (reducing
defendant’s sentence in order to reduce unwarranted disparity vis a vis identical co-defendant);
United States v. Gray, 362 F.Supp.2d 714, 718-19 (S.D. W. Va. 2005) (imposing same sentence
as co-defendant because they were equally culpable); United States v. Jaber, 362 F. Supp.2d 365,
381 (D. Mass. 2005) (where kingpin received 51-month sentence, reducing low-level defendant’s
70-month sentence to adjust for difference driven by happenstances of when and where defendant
was indicted).

¥ E.g., United States v. Colemnan, 370 F.Supp.2d 661 (S.D. Ohio 2005); United States v.
Pimental, 367 F.Supp.2d 143 {D. Mass. Apr. 15, 2005); United States v. Carvajal, 2005 WL
476125 at *4 (S.D.N.Y. Feb. 22, 2005).

%% United States v. Vaughn, 2005 WL 3219706, **5-7 (2d Cir. Dec. 1, 2005) (citing cases in other
circuits and holding that acquitted conduct need not be taken into account).
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majority of the Court in both Blakely and Booker.” Even if constitutional at the
moment, the Commission should abolish the use of separate “real offense” crimes as a
matter of policy.

History and Characteristics of the Defendant, Circumstances of the Offense.
The courts have found that a wide variety of mitigating circumstances of the offense
(e.g., motive, role in the offense, lack of mens rea) and characteristics of the defendant
{(e.g., age, addiction, physical or mental illness, family responsibilities, tragic upbringing,
demonstrated commitment to rehabilitation, treatment as a more effective means of
protecting the public, solid employment record, good works in the community, and lack
of a prior criminal record) are very relevant in arriving at what particular sentence is
sufficient but not greater than necessary to provide proportional punishment and
deterrence, to protect society, and to provide needed treatment and rehabilitation. While
given short shrift or forbidden by the pre-Booker Guidelines, it is clear that such
considerations are essential to the inquiry demanded by section 3553(a).

Career Offender Guideline., In a number of cases after Booker, courts have held
that the career offender guideline produced a sentence that was excessive in light of the
purposes of sentencing, created unwarranted uniformity, and would have been a waste of
taxpayer dollars.”® The Commission has defined both “controlled substance offense’ and

# Blakely, 542 U.S. at 306 (that “a judge could sentence a man for committing murder even if the
jury convicted him only of illegally possessing the firearm used to commit it” was an “absurd
result” that “not even Apprendi’s critics would advocate.”); Booker, 125 S. Ct. at 754 n.4
(indicating that Watts was wrongly decided and noting Justice Kennedy’s dissent in Watts).

*° See United States v. MacKinnon, 401 F.3d 8 (1* Cir. 2005) (remanding for re-sentencing where
the district court, before Booker, found that the career offender guideline produced a sentence that
was “obscene” and “unwarranted by the conduct.”); United States v. Williams, 372 F. Supp.2d
1335 (M.D. Fla. 2005) (sentencing defendant to 204 months because career offender sentence of
360 months to life was out of character with the seriousness of the offense, was not necessary to
achieve deterrence or incapacitation, and would undermine respect for law); United States v.
Person, 377 F. Supp.2d 308 (D. Mass. 2005) (departing downward from 262 to §4 months where
career offender status based on one drug distribution and resisting arrest “grossly overstated”
seriousness of defendant’s eriminal history); United States v. Moreland, 366 F.Supp.2d 416, 421,
424 (S.D. W. Va. April 27, 2005) (career offender guideline equates defendant’s delivery of a
single marijuana cigarette for which he was sentenced to 60 days in custody over ten years ago to
a kingpin’s distribution of kilos of drugs and violent offenses; twenty extra years for a defendant
with no history of violence or pattern of recidivism at a cost of over half a million dollars would
be a waste of taxpayer dollars; ignores the severity and character of the predicate offenses and
equates relatively minor distribution convictions with violent and egregious drug trafficking
crimes for sentencing purposes); United States v. Naylor, 359 F. Supp.2d 521 (W.D. Va. 2005)
(reducing defendant’s career offender sentence from 188 to 120 months because he committed
the predicates almost fifteen years prior to the instant offense during a six-week period in the
middle of which he turned seventeen, and the predicates would not have been counted if the state
had treated him as a juvenile or if his present crime was committed a few months later); Carvajal,
2005 WL, 476125 at *4-6 (career offender guidelines are “the same regardless of the severity of
the crimes, the dangers posed to victims’ and bystanders’ lives, and other appropriate criteria;”
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“crime of violence” more broadly than Congress required in 28 U.S.C. § 994(h), so that it
commonly reaches offenders who are not the “repeat violent offenders and repeat drug
traffickers” Congress had in mind.”' Because the “otherwise” clause includes as “crimes
of violence” offenses that do not involve or substantially risk the intentional use of force
against another, career offender predicates include offenses that are not violent, such as
failure to pull over for a police cruiser, unlawful use of a motor vehicle, child neglect,
breaking and entering an unoccupied commercial building, and pickpocketing. By
covering any offense that is “punishable by more than one year,” the guideline sweeps in
misdemeanors and other minor offenses under state laws that do not attempt to calibrate
the maximum penalty according to the seriousness of the offense, while ignoring more
salient indicators such as the actual sentence served.** Finally, as the Commission has
recognized, the career offender guideline has a disparate impact on Black offenders, and
is not justified by an increased risk of recidivism.>> The Commission should heed the
lessons from these decisions and take steps to narrow and rationalize the career offender
guideline,

Other Criminal History Issues. Courts have imposed below-guideline sentences
based on reduced risk of recidivism because of age,”* and because of lack of a criminal
record.*® To help illuminate these issues, the Commission should report the number of
sentences below the guideline range, for any reason, by criminal history category and by
age. The Commission should also report, if possible, what aspects of the criminal history
rules themselves have caused the courts to impose downward departures under U.S.S.G.

§ 4A1.3 or below-guideline sentences under § 3553(a).

career offender sentence was “excessive,” and “greater than necessary, to comply with the
purposes” set forth in the statute).

*1 § Rep. No. 98-225, 98th Cong., 2d Sess. 175 (1983).

2 §ee NACDL Report: Truth in Sentencing? The Gonzales Cases, 17 Fed. Sent. Rep. 327, **7-
11 (June 2005) (defendant was classified as a career offender based on possession of less than 1
gram of crack and three “crimes of violence™ classified as non-violent misdemeanors under state
law, all committed at the age of 17, to which he pled guilty on the same day when he was 18, and
for which he received a suspended sentence and served 7 months).

* Fifteen Year Report at 133-34; U.S. Sentencing Commission, Measuring Recidivism: The
Criminal History Computation of the Federal Sentencing Guidelines 9 (May 2004).

* E.g., United States v. Thomas, 360 F.Supp.2d 238, 243 (D. Mass. Mar. 14, 2005) (defendant
would be no danger to the community at the time of his release in late fifties or early sixties);
United States v. Naylor, 359 F. Supp.2d 521 (W.D. Va. 2005) (predicates committed as a
teenager were poor evidence that defendant was career offender).

% E.g., United States v. Gorsuch, 404 F.3d 543, 547 (1* Cir. 2005); United States v. Ranum, 353
F.Supp.2d 984, 986 (E.D. Wis. 2005).




Disparity Due to Government Fast Track Policies. In several reported and
unreported cases, district courts have imposed sentences below the guideline range based
in whole or in part on the need to avoid unwarranted disparities among similarly situated
offenders that result from the Attorney General's designations of some but not other
districts as meriting fast track programs. The government argues that these disparities are
warranted because Congress approved the institution of fast track programs. Many courts
have disagreed, finding no principled distinction between districts with and without fast
track programs.>® Other courts have declined to reduce the sentence, though
acknowledging that the selection of only some districts for fast track treatment creates
disparity among defendants with similar records convicted of similar conduct, that this
selectivit;/ is unjustified, and that fast track programs ought to be extended across the
country.’

The existence of fast track programs underscores that the sentences for
immigration offenses are excessive in light of the relative seriousness of the offenses and
the needs of the public. The Department of Justice seeks and obtains ever-increasing
sentences for these offenses, the most recent example being the many new mandatory
minimums in H.R. 4437, the Border Protection, Antiterrorism and Illegal Immigration
Act of 2005 recently passed by the House. Yet, for many years the prosecutors and
judges who handle the majority of immigration cases have found it unnecessary to seek
or impose the severe sentences already on the books. It seems that the primary purpose
of lengthy immigration sentences is to induce quick guilty pleas in selected districts, but
. there is no justification for saddling defendants in other districts with sentences that all
recognize are excessive. As the Commission has said previously, "Defendants sentenced
in districts without authorized early disposition programs . . . can be expected to receive
longer sentences than simtilarly-situated defendants in districts with such programs. This
type of geographical disparity appears to be at odds with the overall Sentencing Reform
Act goal of reducing unwarranted disparity among similarly-situated offenders."*® Thus,

% E.g., United States v. Santos, 2005 WL 3434791 **4-7 (SD.N.Y. Dec. 12, 2005) (and citing
unreported cases); United States v. Medrano-Duran, 386 F. Supp.2d 943, 946-48 (N.D, II1. 2005);
United States v. Peralta-Espinoza, 383 F. Supp.2d 1107, 1108 (E.D. Wis. 2005); United States v.
Ramirez-Ramirez, 365 F. Supp.2d 728, 731-32 (E.D. Va. 2005); United States v. Galvez-Barrios,
355 F.Supp.2d 958, 963 (E.D. Wis. 2005). It does not appear that the government has appealed
these decisions.

%7 See United States v. Perez-Chavez, 2005 U.S. Dist. LEXIS 9252 (D. Utah May 16, 2005)
("these programs clearly result in sentencing disparity between similarly situated offenders" and
should be extended across the country because "[b]ased on the information that has been
presented in this case, it is hard to see any real justification for having fast track programs in only
selected jurisdictions.”). In cases in which defendants have raised the issue on appeal, the courts
of appeal have found it unnecessary to resolve. See United States v. Simpson, 430 F.3d 1177,
1189-90 (D.C. Cir. 2005); United States v. Morales-Chaires, 430 F.3d 1124 (10" Cir. 2005);
United States v. Martinez-Flores, 428 F.3d 22, 30 n.3 (1* Cir. 2005).

** U.S. Sentencing Commission, Report to Congress: Downward Departures from the Federal
Sentencing Guidelines 66-67 (October 2003),
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