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[. Introduction

This casereflects some of the [*2] many sentencing issuesraised by the numerous appeals
in criminal cases, they arise because of the need to follow mechanical and often harsh
sentencing guidelines while taking account of the manifold differencesin the human
condition. Often, asin the case of this defendant, a recent Pakistani immigrant who
prospered as a businessman and was returning to hishomeand to share someof the
proceeds of hissuccess, the court may not fully understand his milieu.

The recent case of Blakely v. Washington, 2004 WL 1402697 (U.S. June 24, 2004), in which
ajury wasrequired to decide contested enhancement factors under the Federal Sentencing
Guidelines, does not-- as some have speculated- constitute the death knell of the Guidelines.

Cf. Mistretta v. United States, 488 U.S. 361, 109 S. Ct. 647, 102 L. Ed. 2d 714 (1988)
(strongly supporting Guidelines' constitutionality as appropriate delegation of legidative



powersand lack of violation of separation of powers, over dissent of one Justice). Blakely
does provide Congress, the courts and the Sentencing Commission with an opportunity and
obligation to reevaluate and revise the Guidelines. They arepresently, [*3] in general (but
not as applied in the present case), overly rigid, overly complex, overly harsh, and overly
expensiveto taxpayers and society. Blakey'sreintroduction of the jury into the present
sentencing process suggests the desirability of making the Guidelines discr etionary
guideposts- astheir name implies-- rather than mandatory precepts, inflexible commands.

An appropriate sentence requires an appreciation of the subtle socioeconomic factors
defining and explaining the defendant. Y et thejudgeis often unlikely to possess detailed
knowledge or appreciation of the defendant’'s background with its subtle cultural and
linguistic characterizations-- usually so different from thecourt's: high status, relatively
lar ge income, assur ed medical care, well-to-do friendsin high places, and the skillsto take
advantage of the system and to avoid its pitfalls. Cf. Anna Wierzbicka, On Happiness: A
cross-linguistic and cross cultural perspective, Daedalus, 34 (Spring 2004).

Thereare occasions-- and this arguably is one of them-- where an advisory jury selected
from a representative cross section of the community may serve to bridge the lifestyle and
empathy gap between judge[*4] and criminal, providing the insights and the opportunity
for a more humane and effective administration of justice. Asindicated in PartsIV and V,
infra, relianceon ajury in sentencing is possible for this purpose.

Il. Facts
A. Crimeand Original Sentence

Defendant and two of his Pakistani countrymen had labored in the chicken restaurant
business. They had assembled substantial cash savings. Asis apparently the wont of recent
immigrants, they werereturning to their homeland families with cash gifts wrapped for
specific relatives; they also carried cash entrusted to them by co-workers. See, eg.,
Elizabeth Becker, Latin Migrantsto U.S. Send BillionsHome, N.Y. Times, May 18, 2004 at
C4 (quoting official at the Inter-American Development Bank: " We want to bring [the $ 30
billion sent by immigrantsto relatives back home] out of the shadows so people under sand
the critical contribution these hard-working people are making." ). The money wasin the
inter stices of the bags of clothing they weretaking with them.

Asthey were about to board their plane, representatives of the United States gover nment
asked them to declare any cash they carried in excess of [*5] $10,000. Ali Sher Kahn, the
defendant, said he had only $12,800. A sear ch of hisbagsrevealed $ 293,266--all of it
legally earned by himself or thefriendsfor whom he was transporting it. There was no hint
that the cash wasto be used to fund terrorist activity or for any other illegal purpose. He
was arreged, detained, tried criminally, and became a defendant in a civil forfeiture suit
for the cash that the gover nment had seized.

After ajury trial defendant was convicted of cash smuggling (31 U.S.C. § 5332(a) and (b)),



making false statements (18 U.S.C. 8 1001(a)(2)) and conspiracy (18 U.S.C. §371). His
sentence was three year s of supervised release, five months of home confinement, a special
assessment of $ 300 and a fine of $ 7,500. (The civil forfeiture suit is ill pending.) The
court departed downward twelve levels because of (1) defendant's family circumstances
and (2) the potential negative impact of a prison sentence on the workersin the businesses
he oper ated.

B. Appeal

Upon appeal by the United States from the downwar d departure-- the gover nment's view
being that imprisonment of no [*6] lessthan forty-one monthswasrequired-- the Court of
Appealsfor the Second Circuit rever sed and remanded for resentence. It wrotein an
unpublished opinion:

Thedistrict court erroneoudy granted a downward departure based on Ali Khan'sfamily
circumstances and on account of his business and employees.

1. Family Circumstances

Whileit is possible that exceptional family circumstances may exist here, the district court's
departure was erroneous based on the current record. The record does not suggest that Ali
Khan wastheprimary - - let alone sole -- support. Therecord similarly shows nothing asto
how Ali Khan'sincar ceration would affect thoseindividuals. Curiously, the expense
portion of Ali Khan's monthly net cash flow statement, which he submitted prior to
sentencing as part of his personal financial statement, omits any mention of fundsthat he
sendsto support hisextended family.

2. Business and Employees

" Business owner ship alone, or even owner ship of a vulnerable small business, does not
make downward departure appropriate”; but a" departure may be warranted where...
imprisonment would impose extraordinary hardship on employees.” United Statesv.
Milikowsky, 65 F.3d 4, 9 (2d Cir. 1995). [*7] The Milikowsky Court upheld a downward
departure based on extensive documentary and testimonial evidence demonstrating that
the defendant was indispensable to histwo companies and to the continuing employment of
mor e than 150 individuals. Id. at 8-9.

It ispossible asthedistrict court found, that Ali is"themain spring in the enterpriseand
that it will not succeed without him;" but the record does not support thedistrict court's
decision to depart on thisbasis. Even though Ali maintainsthat " he attendstothe
purchasing and every other detail” of the twelve-employee business, he testified also that
one of his partnershandles most of the paperwork. Ali concedesthat the facts of his case
arenot ascompdling asin Milikowsky. Thereisnothing in therecord, other than Ali's
self-serving and somewhat contradictory claims, indicating that Ali has unique skills



essential to thisenterprise, or that histwo partners could not hire a new manager or dothe
wor k themselves.

*k*

The current record does not support either basis, family or business circumstances, on
which thedistrict court granted Ali Khan a downward departure. On remand, therefore,
the[*8] court should conduct further fact-finding necessary to reassess whether a
downward departureisappropriate and then should re-sentence Ali Khan consistent with
thisorder and any additional findingsthat the court makes.

United Statesv. Khan, No. 03-1227, Slip op. at 6-8 (2d Cir. Apr. 16, 2004).

The court of appeals generously added that the order of remand " does not foreclose
application of [USSG § 251.3(b)(2) (eff. Nov. 1, 2001)], assuming appr opriate showingsand
findings." Id. at 8. Asindicated in Part V, infra, that provision of the Guidelines per mits
probation without a prison term.

[11. Defendant's Background
A. Personal

The original presentencereport and theoriginal sentencing hearing revealed the following
background:

The defendant, now thirty-five, was born in Swat, Pakistan. Heis one of six children of the
marital union of Bacht Zamal and M ehina Bibi. Raised under lower -income economic
conditions, hereported an uneventful childhood, free from drug, alcohol, and physical
abuse. Because he could not read well enough to be promoted, the defendant attended
school only until the sixth grade.

Hisfather died in 1998 of a[*9] heart attack at the age of fifty-six. His mother livesin
Pakistan, isunemployed, and suffers from diabetes. Sheis supported by defendant and his
brother.

The defendant hasfour living siblings. His one brother residesin the United States Heis
John Sher, age thirty-four, living in Camden, New Jer sey, with hiswife and six children.
Heisin good health, and is employed as a cook in afast food restaurant. Therearethree
sisters. All are housewivesliving in Pakigan: Begun Bibi ismarried with seven children;
Maleeka Bibi ismarried with five children; and Shagoupta Bibi ismarried with four
children. The defendant had another brother, Akbar Zada, who was beaten to death in
Pakistan following a dispute over the use of water from ariver; heissurvived by hiswife
and 6 children, whom the defendant helps support.



The defendant’'swife, Flora Drake, is healthy and is employed part-timein daycare,

ear ning between $ 300 and $ 500 per week. The marriage-- hisonly one-- has not resulted
in any children, although Mrs. Khan'sson from a prior marriage, Lidel Drake, age
twenty-one, resides with the defendant. They livein a modest two bedroom, walk-up
apartment. Lidel hastwo daughters, [*10] Monat, age six and Aliza, age eighteen months,
who live with their mother. SinceLidel isunemployed, thedefendant and hiswife assist in
supporting hischildren.

Until he was twenty-one, the defendant resided in Pakistan. In 1990, he traveled to the
United States by ship. Helived in Brooklyn for six months before moving to Middletown,
New York, where hehassnceresded.

In 1992, the defendant applied for political asylum because of thereligious strife between
the Shiitesand Muslims in Pakistan; the status of that application isnot known.
Immigration and Naturalization Service recordsindicate that the defendant is a lawful
permanent resident of the United States.

The defendant reported no history of mental or emotional health problemsor of gambling.
In 1993 heinjured hisright knee playing soccer; surgery partially repaired the damage. He
isotherwise healthy. Until hisarrest, the defendant smoked one or two marijuana
cigarettes and drank two " shots" of brandy or cognac two or threetimesaweek. He has
never used any other narcotic.

B. Financial

Prior to 1990 the defendant was a laborer on afarm or arailroad in Pakistan earning ten
to fifteen rupeesaday [*11] (equivalent to afew dollars). For a few months he was a deck
hand on a ship based in Karachi, Pakistan, earning a total of $450 for thiswork. He quit to
travel by boat to the United States.

For six monthsin 1990 the defendant was a construction laborer in the Bronx. In 1991 he
worked asa helper at a carpet storewhere he earned $ 225 (net) per week, " off-the-books."
Helost thisjob when his employer left the area. From October 1991 to June 1992 hewas a
cook-traineein a chicken fast food storein Newburgh, New York, where he earned $ 150 a
week; from June 1992 to January 1996, the defendant was a cook at $ 200 a week. He left to
open hisown restaurant in Camden, New Jer sey.

Defendant isnow partial owner and operator of threefried chicken fast food storesin
Camden. He opened thefirst in 1996, investing with hisfriends, Maser Zafer and Liquat
Ali; the defendant and Liquat Ali own seventy-five per cent of the establishment, while
Maser Zafer ownstwenty-five percent. In 1998, the defendant, Liquat Ali, and two of the
defendant's cousins opened a second fried chicken storein Camden. In 2001, the defendant,
Liquat Ali, and one of defendant's cousinsopened athird fried chicken [*12] storein
Camden. Each storeislocated in alower-income commercial area. Each contains glass
protecting employees from customers. All told they employ twelve workersin addition to



the owners.
The defendant'sfiled income tax returnsreflect the following:

Tax Year Adjusted Joint Gross Taxable Income
Income

1997 $17,047 $2,197

1998 $20,878 $5,678

1999 $25,912 $ 10,462

2000 $35,362 $ 12,350

2001 $47,619%$22,146

His 2003 Per sonal Financial Statement reads:
Net Worth
(Omitting Good Will and Entrepreneurial Value)

Assets
Checking account No. 1 $ 4,200
Checking account No. 2 6,313
Automobile No. 1 5,800
Automobile No. 2 9,900
Newswat Corporation
Camden, NJ property No. 1 150,000
Camden, NJ property No. 2 91,000
conceded
Total Assets $ 267,213
Liabilities$0
Net Worth $ 267,213

Obviously, coming to the United States hasimproved this defendant's economic and social
condition appreciably. Asindicated on his Personal Financial Statement, the defendant
now ear ns monthly $ 3,933 (net) for hisown labor and $ 3,020 (net) in businessincome.

V. The Guidelines[*13] are not Dead

In Blakely v. Washington, 2004 WL 142697 (U.S. June 24, 2004), the Court found that
enhancement of the length of a sentence under a state guideline based on findings of " fact"
required, under the Federal Constitution, that the " facts’ must be either conceded or
found by ajury to be true beyond a reasonable doubt. The dissents suggested that the
rulings might lead to the end of the Guidelines. See Id. (dissenting opinions). Partly asa
result of Blakely, a number of judges have declared the Guidelines dead. See, e.g., United



Statesv. Medas, 2004 WL 1498183 (E.D.N.Y. July 1, 2004) (declining to submit a
supplemental verdict sheet to jury for sentencing enhancement factors); United Statesv.
Croxford, 2004 WL 1462111 (D. Utah June 29, 2004) (declining to apply Guidelines,
reverting to pre-Guidelines procedur e the sentence was much the same asit would have
been under the Guidelines); United Statesv. Maflahi, No. 03-CR-412 (E.D.N.Y. June 9,
2004) (same); United Statesv. Shamblin, 2004 WL 1468561, *8 (S.D. W. Va. June 30, 2004)
(same); United Statesv. Green, 2004 WL 1381101 [*14] (D. Mass., June 18, 2004 (finding
that Guiddines wereunconstitutional beforeBlakely, based on the pre-Blakely decision in
Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000) and Ring v.
Arizona, 536 U.S. 584, 122 S. Ct. 2428, 153 L. Ed. 2d 556 (2002)); Alan Vinegrad and
Jonathan Sack, Blakely: The End of the Sentencing Guidelines, N.Y.L.J. July 5, 2004, p. 48
("theentirefederal guidelines schemeison precarious constitutional grounds"). See
generally Sentencing Law and Policy, at http://sentencing.typepad.com (July 12, 2004). But
cf. United Statesv. Booker, No. 03-4225, Slip op. at 7, 9, 17 (7th Cir. July 9, 2004) (majority
of court held the Guiddines constitutional except in cases" in which they limit defendant's
right toajury and to thereasonable doubt standard;" defendant had right toajury to
determine the quantity of drugs he possessed;” separate sentencing jury trial approved;
dissent would severely limit effect of Blakely).

The opinions of the learned judges finding the Guidelines unconstitutional are well
reasoned and entitled to great respect. Many federal judges who believe the [*15]
Guidelines unnecessarily cruel to defendants and ther families, unduly expensivetothe
taxpayer swho pay unnecessary billionsfor our bloated penitentiary system, and a violation
of separation of powersunder the Congitution would applaud the conversion of the
mandatory restrictive Guidelinesinto discretionary guidelinesin fact. But traditional
deference of the courtsto extensive legisative and executive powersasin Mistrettav.
United States, bringsto mind Mark Twain'sresponse to hisown premature obituary: " The
reportsof my death are greatly exaggerated.” John Bartlett, Familiar Quotations, 763a
(14th ed. 1968).

Asindicated in Part V, infra, the jury's participation in sentencing has deep rootsin this
country'shistory and may beincorporated in the constitutional right toajury trial.
Experience with juries suggeststhat use of ajury in sentencing even after a plea of guilty or
in a second phase of atrial on themerits, isfeasible. It isthe mode in capital cases and, as
even the dissent acknowledges, apparently worksin Kansas. See Blakely, 2004 WL
1402697.

Most casesresult in pleas, not trials. Blakely will, undoubtedly, result [*16] in plea
agreementsin which the defendant concedesthe facts that Blakdy requiresto be proven by
ajury. Defendants simply cannot resist the prosecutors offers of guaranteed low
punishments. In the few cases of atrial, after the guilty verdict the special questions
required for enhancement of sentencecan be put to thejury asin capital cases. These
issues will normally not be adjudicated at themain trial of guilt or innocence since they will
likely prove unduly prejudicial.



Thejury ingruction need not beas complicated as those the gover nment requested in
United Statesv. Medas. They should, unlike those in M edas, be requested beforethetrial
with adequate notice given by indictment or letter. If the evidence to support them might
be prejudicial on themain issueof guilt or innocence, they can be conveniently given to the
same jury, which determined guilt, in a second phase, with the opportunity to supply
additional evidence and argument. This process worksreasonably well in capital cases. See
28 U.S.C. § 848(g) - (0).

The Department of Justice on July 2, 2004 directed a communication to all prosecutors
with respect to the government's[*17] position on Blakely v. Washington. See
Memorandum to All Federal Prosecutors, from James Comey, Deputy Attorney General,
regar ding Departmental Positions and Policiesin Light of Blakely v. Washington (July 2,
2004). Itsbasic position isthat Blakely doesnot apply tothe Federal Sentencing
Guidelines:

The position of the United Statesisthat the rule announced in Blakely does not apply tothe
Federal Sentencing Guidelines, and that the Guiddines may continueto be congitutionally
applied in ther intended fashion, i.e, through factfinding by a judge under the

preponder ance of the evidence standard, at sentencing.

Id. at 1. Thisposition seem plainly wrong and need not be discussed.

Thefallback position stated in the communication is:

If Blakeley applies, the constitutional aspects of the Guidelines cannot be severed from the
unconstitutional ones. In that event, the court cannot constitutionally apply the Guidelines,
but instead should impose a sentence, in itsdiscretion, within the maximum and minimum
terms established by statute for the offense of conviction. In all such cases, the gover nment
should arguethat, [*18] in the exerciseof itsdiscretion, the sentencing court should
Impose a sentence consistent with what should have been the Guidelines sentence.

Therearethreecritical components of this position. First, the Guidelinesremain
constitutional and applicable if the Guidelines sentences can be calculated without the
resolution of factual issues beyond the admitted factsor thejury verdict on the elements of
the offense of conviction. Thus, in caseswhere a court, applying the Guidelines asthey
wereintended, findsthat there are no applicable upward adjustments under the Guidelines
beyond the admitted factsor the jury verdict on the elements of the offense, the Guidelines
are constitutional and should be applied. Second, in a case in which the defendant agreesto
waive hisrightsto resolution of contested factual issues under the Blakely procedural
requirements, the Guidelines should be applied. Thus, waivers of " Blakely rights” in
connection with plea agreements and guilty pleas may be sought. Third, in a casein which
there are applicable upward adjustments under the Guidelines, and the defendant desires
to contest the underlying factsunder the Blakely [*19] procedures, the Guidelines system
as awhole cannot be constitutionally applied. In that event, the gover nment should urge



the court to impose sentence, exercising traditional judicial discretion, within the
applicable gatutory sentencing range. The government's sentencing recommendation in all
such cases should be that the court exerciseits discretion to impose a sentence that
conformsto a sentence under the Guidelines (including justifiable upward departures), as
determined with regard to Blakely.

Id. at 2 (Emphasisin original).

Thefirst point of the Department of Justice - the Guidelines should be applied if a factual
issue left unresolved by jury verdict or admitted fact does not exist- is correct. The second
point - that a defendant may waive or stipulateto avoid Blakely - alsoiscorrect. Thethird
point - that when Blakely applies, traditional sentencing without guidelines should be used
-isa possible, but dubious, alternative. A second alternativeisto apply the Guidelines
without enhancement. A third alternativeisto useajury to decide the special enhancement
facts. Thetrial judge should have discretion to use the second or third alternative, [*20]
with the advice of counsel, since procedural difficultiesin theindividual case need to be
weighed by the court in deciding whether use of ajury ispracticable.

Unless Blakely is maderetroactive - which seems highly unlikely in view of the chaos which
would result - it isprobable that this decision will have littleimpact on practicein Federal
District Courts Cf. United Statesv. Coleman, 329 F.2d 77, 90 (2d Cir. 2003) (Apprendi is
not retroactive). In mog cases, the enhancing facts will bestipulated.

With that background of current issues, it isuseful to turn to the history of juriesand
judges cooper ating in sentencing in the United States.

V. Jury and Court Cooperation in Sentencing
A. Rationale of Blakely

Therationale of themajority in Blakely issummed up in its paean to thejury:

Our commitment to Apprendi in this context reflects not just respect for longstanding
precedent, but theneed to give intelligible content to theright of jury trial. That right isno
mer e procedur al formality, but a fundamental reservation of power in our constitutional
structure. Just as suffrage ensures the people's ultimate control in the [*21] legidlative and
executive branches, jury trial ismeant to ensuretheir control in thejudiciary. See L etter
XV by the Federal Farmer (Jan. 18, 1788), reprinted in 2 The Complete Anti-Feder alist
315, 320 (H. Storing ed. 1981) (describing thejury as" secur[ing] to the people at lar ge,
their just and rightful controul in thejudicial department”); John Adams, Diary Entry
(Feb. 12, 1771), reprinted in 2 Works of John Adams 252, 253 (C. Adams ed. 1850) (" The
common people should have as complete a contral ... in every judgment of a court of
judicature" asin thelegislature); Letter from Thomas Jeffer son to the Abbe Arnoux (July



19, 1789), reprinted in 15 Papers of Thomas Jefferson 282, 283 (J. Boyd ed. 1958) (" Werel
called upon to decide whether the people had best be omitted in the Legidlative or Judiciary
department, | would say it is better to leave them out of the Legislative"); Jonesv. United
States, 526 U.S. 227, 244-248, 119 S. Ct. 1215, 143L. Ed. 2d 311 (1999). Apprendi carries
out thisdesign by ensuring the judge s authority to sentence derives wholly formthe Jury's
verdict. Without that restriction, thejury would not exer cise the control that the [*22]
Framersintended.

Blakely v. Washington, 2004 WL 1402697,*6 (U.S. June 24, 2004).
B. Inherent Difficulty in Determining Original Meaning of Jury Trial

The Constitution requiresthat we apply 1780 jury practicein our courts. Y et any attempt
to fully under stand and apply eighteenth-century rulesfor juriesin twenty-first century
federal sentencing isbound to be somewhat chimerical. Asin most endeavorsto congrue
late eighteenth-century legal practice asaguideto appropriate current procedures, the
former background, applicable language, precedents and atmospher e issubstantially
incongruent with our own. Wetend to adopt-- because we generally have no real choice--
unsophisticated political assumptions of nineteenth as well astwenty-first century
historiansrather than focusing upon the actual functioning of thelaw and the courtsin
widely disparate times and circumstances.

In hismagisterial volume, Felony and Misdemeanor, Julius Goebel, Jr., has noted the
fundamental mendacity of the historical process applied to many forensic issues

deter mining present rights. Hewrote:

Our profession ... for some seven centuries has made a cult [*23] of its historical method ...
In America, at least, thisritual has become a matter of mechanical gesture, bereft of all
piety, pervaded with pettifoggery. For herethis method to which jurists point with pride
has been used for but mean tasks. It isthe small and immediate issues of instant litigation
which drive the practitioner to the past in a myopic search for ruling cases and precedents.

Julius Goebel, Jr., Felony and Misdemeanor: A Study in the History of Criminal Law at
xxxiii (1976 ed.).

C. Discretion of Trial Court to Utilize Varying Procedures

A widevariety of techniquesisavailable to judges seeking to advisethemsdvesin civil
cases of relevant factsthey must deter mine, ranging from testimony by eyewitnesses and
expertsto advisory juries. Cf. City of New York v. Beretta U.S.A. Corp., 2004 WL 1050875
(E.D.N.Y. 2004) (granting normal jury trial when advisory isjury appropriate); N.A.A.C.P.
v. Accusport, Inc., 271 F. Supp.2d 435 (E.D.N.Y. 2003) (advisory jury); N.A.A.C.P. v.
Accusport Corp., 226 F. Supp.2d 391 (E.D.N.Y. 2003) (advisory jury); Birnbaum v. United
States, 436 F. Supp. 967 (E.D.N.Y. 1977) [*24] (same), aff'd on thisground, 588 F.2d 319



(2d Cir. 1978).

Wher e thereisno specific rule on a subject covered in the Federal Rules of Criminal
Procedure, thecivil rule or practice may be borrowed. Rule 57(b) of the Federal Rules of
Criminal Procedure explicitly providesthat when thereisno controlling law, " a judge may
regulate practicein any manner consistent with federal law ...." See also Charles Alan
Wright, Nancy J. King, Susan R. Klein, Federal Practiceand Procedure, Federal Rules of
Criminal Procedure, 8§ 902; Holmesv. United States, 124 U.S. App. D.C. 152, 363 F.2d 281,
283 (D.C. Cir. 1966) (power stemming from common law; relying on Rule 42(b) of the
Federal Rules of Civil Procedureto avoid prejudicein criminal trial); United Statesv.
Colombo, 616 F. Supp. 780, 783 (E.D.N.Y. 1985) (applying by analogy Rule 60(b) of the
Federal Rules of Civil Procedureto criminal proceeding in reliance on Rule 57(b) of the
Federal Rules of Criminal Procedure[*25] ).

Determining whether usetoday of ajury in criminal sentencing is consstent with our
history- particularly that of thethird quarter of the eighteenth century- isdesirable for
reasons of constitutional interpretation based on original meaning. Approach to thetopic
must begin with the humble acknowledgment that the founders, if they could at all
understand our current bloated federal criminal law and the labyrinthian structure of the
Guidelines, would be appalled or bemused.

D. Historical Discretion of Court

In under standing the constitutionally-designed broad scope of judicial discretion to control
practice, it ishard to do better than listen to Alexander Hamilton. Hamilton, a
distinguished practicing lawyer, noted that " liberty can have nothing to fear from the
judiciary alone ... The complete independence of the court of justiceis peculiarly essential
in alimited Constitution.” The Federalig No. 78 (Alexander Hamilton). See generally Vols.
| & Il, The Law Practice of Alexander Hamilton (Julius Goebel, Jr., ed. 1964). He went on
to add, in wordsthat could be applicableto therecent innovation of rigid federal guideline
sentencing, that,

thisindependence [*26] of thejudgesisequally requisiteto guard the Constitution and the
rights of individuals from the effects of those ill humours, which the arts of designing men,
or theinfluence of particular conjunctures, sometimes disseminate among the people
themselves, and which though they speedily give placeto better information, and more
deliber ate reflection, haveatendency, in the meantime, to occasion dangerousinnovations
in the government, and serious oppressions....."

Id. (emphasis added). Hamilton recognized that " the firmness of the judicial magistracy is
of vast importancein mitigating ... severity ...." Id.

Thefounders appreciated the desrability of having judgesinvolvejuriesin criminal trials
-- asthey werein 1789. See U.S. Congt, art. 111,82 (" The Trial of all Crimes... shall be by
jury..."); seeaso U.S. Const. amend. VII (egablishing trial by an impartial jury in civil



cases). Thejury asan "institution” wasto " remain precisely in the same situation in which
it isplaced in State constitutions...." The Federalist No. 83 (Alexander Hamilton).
Hamilton wasreferring in The Federalist to the criminal jury since the civil jury was not
[*27] guaranteed until after the Constitution was adopted. Because of Zenger and other
cases the public was well awar e of the importance of the jury in protecting human rights.
See, e.g., MorrisD. Forkosch, Freedom of the Press; Croswell's Case, 35 Fordham L. Rev.
415 (1965) (describing the Trial of Mr. John Peter Zenger, 17 Howell St, Tr. 675) (1735)
and other cases).

Summarizing thisearlier practice, with an analysis of the serious departures from
traditional practice under current guidelines, isthe 2003 Address of Justice Anthony M.
Kennedy to the American Bar Association. Heisreported to have said: " Since the dawn of
our republic and the creation of the federal court system, the role of sentencing has
traditionally been at the discretion of thejudiciary.” Justice Anthony Kennedy, Our
resour ces ar e misspent, our punishmentstoo severe, our sentencestoo long, 51 The Fed.
Lawyer 31, 31 (May 2004) (Marcia G. Shein, ed.). Contragting the present situation, heis
said to have declared, " No longer arejudges able to address a defendant with knowledge
that the sentence imposed will be ajust one." Id. Supporting the Justice'sreported critical
views, [*28] footnotes have been added by the editor. Id. at 35-36. See also Koon v. United
States, 518 U.S. 81, 135 L. Ed. 2d 392 (1996) (describing thetraditional sentencing
discretion of trial courts); Note, TheUnconstitutionality of Determinate Sentencing in
Light of the Supreme Court's" Elements" Jurisprudence, 117 Harv. L. Rev. 1236, 1259
(2004) (" Although discretionary sentencing may have produced inconsistency and

indeter minacy, the procedural protections of the Constitution wer e not designed to create
the most efficient criminal justice system possible. They were designed to ensurethat each
defendant receives adequate protection against arbitrary state encroachment on hisliberty
... Despite all its per ceived faults, discretionary sentencing achieved this protection. And,
with all their perceived benefits, the Sentencing Guidelinesdo not." ).

Professor Thomas Sar gentick, writing about the historical foundation of separation of
powers, noted the importance of the special function of thejudiciary in protecting the
respect and dignity dueto those beforeit. Hedeclar ed:

The great value of courtsisthat of fairness, the notion that litigants[*29] beforethem have
atribunal in which they can count on the fundamental norms of respect and dignity. The
decision-making technique is one of judgment, based on normative and practical moral
reasoning, and legal materialsin order to achievearesult that isin accord with thelaw and
applicableto thefactsof a particular case.. But the argument for judicial independence
necessarily rests, I think on thenotion of difference - the notion that thereare certain
special valuesthat arereflected in thecourt sysem and the judicial process.

Thomas Sargentick, Foundations of separation of powers, 87 Judicature 209, 212 (Mar.
-Apr. 2004).



E. Historical Discretion of Jury

Thefact that each of the states had distinctly different court systems and procedures
complicates deter mining how thejury in criminal casesoperated in colonial times. See The
Federalist No. 83 (Alexander Hamilton). Asthe colonies wer e turning into states, mor eover,
nineteenth-century trial by jury wasin process of substantial change.

What tended to replace the eighteenth-century jury trial more and more was the guilty
plea. Thistrend began fairly early in the nineteenth century and snowballed. [*30] By
1900, in New York County, there were more than three times as many convictionsin felony
cases because of guilty pleasthan there were convictions by judge or by jury. See Lawrence
M. Friedman, Crime and Punishment in American History 251 (1993); see also United
Statesv. Speedy Joyeros, N.A.,204 F. Supp.2d 412, 417 (E.D.N.Y. 2002) (lessthan five
percent of criminal casesaretried, giving the prosecutor enormous leverage in fixing
sentence under federal guidelines).

Earlier, the discretionary function in sentencing was shared by judge and jury. John H.
L angbein concluded:

The sentencing practices of the later seventeenth and eighteenth centurieswer e a powerful
sour ce of pressure on the defendant to speak at histrial. Our modern expectation isthat
sentencing will occur in a separate post-verdict phase, after thetrial has determined guilt.
Furthermore, in jury-tried cases, we expect thejudge, not the jury, to exer cisewhatever
sentencing discr etion the law might bestow. In early modern times, however, thesedivisions
of function in sentencing matters between trial and post-trial, and between jury and judge,
werelessdistinct.

John H. Langbein, [*31] TheOriginsof Adversary Criminal Trial 57 (2003); see also Id.
at 59 (describing " jury's power to mitigate sanctions'); Barbara W ootton, Crime and
Penal Palicy 35 (1978) (changing views of the balance between justice and fairness); J.M.
Beattie, Crime and the Courtsin England, 1660-1800 at 406 (1986) (describing changing
relationship of judge and jury and power of jury to affect punishment); Peter Graham
Fish, Federal Justicein the Mid-Atlantic South 30-32, 165066, 212 (undated) (conflict
between jury and judge control and differences between state and developing feder al
practice). Juries decided questions of law and fact in criminal and civil cases. See, e.g.,
William E. Nelson, Americanization of the Common Law, The Impact of L egal Change on
M assachusetts Society, 1760-1830, 257 n. 37 (1994). As Professor Larry D. Kramer put the
matter in The People Themsdves, Popular Constitutionalism and Judicial Review, 28-29
(2004):

Lawyersargued fundamental law tojuries, which rendered verdictsbased on ther own
inter pretation and under standing of the constitution. Thiswas consistent with the broad
power of the eighteenth-century jury to find law aswell asfact [*32] and to decide every



aspect of a case. Judges might instruct juries, but it was, in the words of John Adams, " not
only [every juror's] right but hisDuty in that Caseto find the Verdict according to his own
best Under standing, Judgment and Conscience, tho in Direct opposition to the Direction of
the Court." Placing juriesin thisdominant position, Adams explained, introduced a
"mixture of popular power" into the execution of the law and wasthus an important
protection of liberty. Thiswas particularly true when it cameto fundamental law, for the
jury was " the Voice of the People.”

(Footnotes and quotations omitted); see also, e.g., James R. Stoner, Jr., Common-L aw
Liberty, Rethinking American Constitutionalism 94-96 (2003).

The authorsknown to the founders had a high respect for the wide power s of thejury over
law, fact and punishment. See, e.g., James R. Stoner, Jr., Common Law and Liberal
Theory: Coke, Hobbes and the Origins of American Constitutionalism at 110 (Hobbes), 156
(Montesquieu), 210 (Hamilton) (1992); Paul O. Carrese, The Cloaking of Power:
Montesquieu, Blackstone and the Rise of Judicial Activiam at 5 (" Mor e leading politicians
studied and cited [*33] Montesquieu in America's founding erathan read Rawlstoday
..."), 16 ("jury centered power™), 49 (" Juries are, for Montesquieu a kind of cloaking
device ... judges will imper ceptibly mitigate the severity of the law. A cloaking power
quietly reformsthe ... severe moral standards...." ), 128 (Blackstone recognized that " the
jury indeed was a point of pride for English common law ...."), 170 (Blackston€'sreliance
on "that central institution of the common law, trial by jury") (2003); 4 William
Blackstone, Commentaries 378 (St. George Tucker Am. ed. 1803) (describing thejury as
the" glory of the English law," in civil and even more so in criminal cases).

In asense, thejury was, and remains, the direct voice of the sovereign, in a collabor ative
effort with thejudge. It expressesthe view of a sometimes compassionate free people faced
with an individual miscreant in all of hisor her tainted humanity, as opposed to the
abstract cruelties of a moretheoretical and doctrinaire distant representative gover nment.
Cf. Gary Wills, Lessons of a Master, N.Y. Rev., June 24, 2004, at 12, 14 (reviewing Edmund
S. Morgan, The Genuine Article: A Historian Looks at Early America (2004)) [*34]
(discussing representative ver sus democr atic government in the United States).

In thelast quarter of the eighteenth century, juries were also changing. I nstead of partial
fact providers, they were becoming controlled fact finders, limited to knowledge acquired
in the courtroom. See, e.g., Langbein, supra, at 320-21.

The complexity of the late colonial practice and the relationship of judge and jury can

per haps best be gleaned from Julius Goebel, Jr. and T. Raymond Naughton, L aw
Enforcement in Colonial New York, A Study in Criminal Procedure (1664-1776) (1970).
For our present purposes, it isenough to say that the practicein thevarious colonieswas a
combination of actual practice asrevealed in court files, local legislation and procedures
adopted from that of the British in local and central courts. Seeld. at xvii-xix, Xxiii, Xxvii,
XXix, 144-145. The importanceof "trial by thevicinage' to obtain local knowledgeand



sentiments was recognized. 1d. at 603-05. " On some occasions [in the late colonial period]
matterswere left to the jury which in England would have been the province of the court
..." 1d. at 629. Mitigation by jury wasrecognized. Id. [*35] at 675. Therewas" thefeding
in Revolutionary timesthat of all incidentsof criminal justicetrial by jury should remain
inviolate." 1d. at 679. Discretion of the magistrate in sentencing was broad. 1d. at 682-83,
686, 703 n.189, 707, 710, & 748. Clemency waswidespread. Id. at 749, 756. Thejury could
exerciseitscharity. Id. at 751.

James M adison'sfear of majoritarian abuse, particularly by the legidature, and of the lack
of power and will of judgesto protect minoritiesagainst maltr eatment was partly
ameliorated by thejury. " When the people are the sovereign and, oneway or another, are
the sour ce of all the branches' power, an agency of gover nment that attempts to mete out
justiceagainst thewill of the people does so at its peril.” James S. Liebman & Brandon L.
Garrett, Madisonian Equal Protection, 104 Colum. L. Rev. 837, 935 (2004) (paraphrasing
Madison). " Because judges with a 'will' sufficiently 'independent of the peopl€ to dispose
them to resist majority oppression had to beappointed and life-tenured, they inevitably
‘aretoo far removed from the peopleto share much of their prepossessions and to partake
of their trust." 1d. at 936 [*36] (quoting Madison). " However strongly disposed judges
may otherwise beto counter majority injustices, their lack of popular support deprives
them of their power and thusthe courageto do so.” 1d. at 936 (emphasisin original); see
also United Statesv. Chevere, -- F.3d --, 2004 WL 1059280, *2 (2d Cir. 2004) (" Thejury
speaksfor the community ....") (quoting United Statesv. Gilliam, 994 F.2d 97, 100-01 (2d
Cir. 1993)).

Our modern cases recognize that thejury'sinfluence in sentencing dates back to
eighteenth-century English courts, where jurieswer e ableto reduce sentences by convicting
on lesser charges carrying lesser penalties. See Jonesv. United States, 526 U.S. 227, 245,
143 L. Ed. 2d 311 (1999) (" The potential or inevitable severity of sentenceswasindirectly
checked by juries assertions of amitigating power when the cir cumstances of a
prosecution pointed to political abuse of the criminal processor endowed a criminal
conviction with particularly sanguinary consequences.”); see also Langbein, supra, at
57-58. This" piousperjury,” asit was called, was used most commonly to defeat attempts
[*37] toimposethedeath penalty. Id. (citing 4 Blackstone, Commentaries 239). Juries
exercised thisdiscretion in nearly twenty-five percent of " a sample of London cases from
the Old Bailey in the 1750's." 1d. The subtle machinations of the ancient English juries call
to mind the contemporary prosecutor's power to influence sentencing through the char ges
sought. See, e.g., Harrisv. United States, 536 U.S. 545, 571, 153 L. Ed. 2d 524 (2002)
(Breyer, J., concurring) (" [Mandatory minimumsg] transfer sentencing power to
prosecutor s, who can deter mine sentences through the chargesthey decideto bring ....");
Lewisv. United States, 518 U.S. 322, 336, 135 L. Ed. 2d 590 (1996) (" Prosecutor s have
broad discretion in framing charges." ). These maneuvers do not constitute formal
sentencing authority, but they areinseparable from sentencing practice.

F. Legidatively Recognized Jury Sentencing Power



The legislator s of colonial America granted juries sentencing power, recognizing the
widespread common law practice. See, e.g., Jenia lontcheva, Jury Sentencing as
Democratic Practice, 89 Va. L. Rev. 311, 316 (2003). Virginia[*38] was apparently thefirst
stateto legisatively recognize that jury sentencing existed. See Act of Dec. 22, 1796, § 15,
1796 Va. Actsch. 2. In 1919, fourteen states still utilized jury sentencing in noncapital
cases. See lontcheva, supra, at 318.

G. Modern Decreased Use of Juries

The English and post-colonial states trust in jury sentencing standsin marked contrast to
the practicein today'sfederal courts; now appellate courtsare disturbed by the thought of
jurors catching a whiff of the sentencing implicationsin their deliberations. See, e.g.,
Aliwoali v. Carter, 225 F.3d 826, 829 (7th Cir. 2000) (" Sincethejury only deter mines
whether the defendant isguilty or not guilty, 'providing jurors sentencing infor mation
invitesthem to ponder mattersthat are not within their province, distractsthem from their
factfinding responsibilities, and creates a strong possibility of confusion.'") (citations
omitted).

By the mid-twentieth century, jury sentencing was becoming the exception. Cf. McMillan v.
Pennsylvania, 477 U.S. 79, 93,91 L. Ed. 2d 67 (1986) (" Thereisno Sixth Amendment right
toajury sentencing, even wherethe [*39] sentenceturnson specific findings of fact."). It
issaid that six states specifically, currently allow jury sentencing in noncapital cases. See
lontcheva, supra, at 318.

Jury participation in sentencing still has substantial support. See, e.g., Morris B. Hoffman,
The Casefor Jury Sentencing, 52 Duke L. J. 951 (2003); Jenia |l ontcheva, Jury Sentencing
as Democratic Practice, 89 Va. L. Rev. 311 (2003); Fernand N. Dutile, Jury Consideration
of Parole, 18 Cath. U. Am. L. Rev. 308 (1968). Adriaan L anni, Note, Jury Sentencing in
Noncapital Cases. An Idea Whose Time Has Come (Again)?, 108 Yale L. J. 1775 (1999). Cf.
Nancy J. King, Lessons from the Past: The Origins of Felony Jury Sentencing in the United
States, 78 Chi.- Kent. L. Rev. 937 (2003); Note, Jury Sentencingin Virginia, 53 Va. L. Rev.
968 (1967) (listing thirteen states which provide for sentencing in non-jury cases); Note,
Practice and Potential of the Advisory Jury, 100 Harv. L. Rev. 1363 (1987); United Statesv.
Greenpeace, -- F. Supp.2d --, 2004 WL 840166 (S.D. Fla. Apr. 15, 2004) [*40] (noting that
jury trial isin court'sdiscretion and discussing historical precedent). Moreover, juror
departures-- when they seek to nullify thelaw in order to humanizeit -- arefar from
univer sally frowned upon. Seg, e.g., Kaimipono David Wenger & David A. Hoffman,
Nullificatory Juries, 2003 Wis. L. Rev. 1115 (extensive authorities cited).

H. Summary

No suggestion ismade that a late colonial court would have used an advisory jury or a
post-guilt finding jury trial in determining a guidelines sentence. Such sentences were
unknown. Nonetheless, the practice cannot be said to be out of character for a colonial
judge faced with the kind of sentencing dilemmas a federal judge now confrontsunder the



Guidedlines. It isnot aberrational to suggest that use of a jury on sentencing issues of fact--
and perhaps on severity-- is consistent with history, practice and the inherent role of
federal courtsand juries.

Relianceon thejury representsareflection of our government'sdependenceon the
ultimate and residual sovereignty of the people. That foundation for all power - executive,
legislative and judicial - isreflected in the preambleto the Constitution [*41] beginning,
"Wethe People ... do ordain and establish this Constitution.” Seealso, e.g., U.S. Const.
amend. I X (reserved rights); Declaration of Independence (" Governments ... depriving
their just Powersfrom the Consent of the Governed ... "); James M adison, Essay on
Sover eignty (1835) (equating " the supreme power " to " the sover eignty of the people").

|. Waiver by Parties

In this casethe parties have not requested that the court use an advisory jury because one
isnot necessary to protect the defendant and the public. See Part V, infra. Under the
approach described below, the non-custodial sentence does not requirejurors factual
findings supporting grounds for departure. Counsel for both the Gover nment and
defendant now concede thisisthe case. Accordingly, an advisory jury will not be
empaneled in this case.

V1. Sentencing Under Guidelines Section 251.3(b)(2)
A. Applicable Guideline and Supporting Facts

Subsection 2S5.1.3(b)(2) of the United States Sentencing Guidelines, effective November 1,
2001, statesin part with respect to defendant's crimes:

If (A) [not applicable] ... (B) the defendant did not act with reckless disregard of the source
[*42] of thefunds; (C) the fundswerethe proceeds of lawful activity; and (D) thefunds
wereto be used for alawful purpose, decrease the offense level to level 6.

The court findstherequisite elements (B), (C) and (D) asa matter of fact. First, there has
been no showing that defendant " knew or believed that the funds wer e proceeds of
unlawful activity, or wereintended to promote unlawful activity." The defendant did not
act with "reckless disregard of the sour ce of the funds." The fundswere shown to be
proceeds of defendant's business operations or the labor of hisfriends. Defendant hasno
prior criminal history suggesting that the funds were gained through illicit activity. See,
e.g., United Statesv. $49,766.29 U.S. Currency, 2003 WL 21383277, *5 (W.D.N.Y. Jan. 22,
2003) (USSG 2S.1.3(b)(2)). Finally, the money wasintended for use aslawful financial
assistance for defendant’'s family in Pakistan and for those of hisfriends.

Level 6 of the Guidelines permitsa term of probation. Given the defendant's background



and responsibilitiesto hisown and other families and business associates, a prison sentence
isnot appropriate.

B. Conspiracy

Thereare occasionswhere [*43] a conspiracy may provide a greater threat to society than
the crimeitself since many danger ous individuals combining may be of more concern than
one defendant. See American Law Institute, Model Penal Code & Commentaries, Part 1, §
5.03 (1985) (" special danger incident to group activity"); Herbert Wechder, Kenneth Jones
and Harold Korn, The Treatment of Inchoate Crimesin the Model Penal Code of the
American Law I nstitute: Attempt, Solicitation and Conspiracy, 61 Colum. L. Rev. 571,
957-1017 (1961). Nevertheless, the Guidelines provide in general for reduced penaltiesfor a
conspiracy that does not succeed. See U.S.S.G. § 2X1.1. Here, although defendant was
convicted of conspiracy, the court findstherewas, for purposes of sentencing, no
conspiracy. Defendant and hisfriends engaged in parallel conduct, not a conspiracy even
though a jury was authorized to find a conspiracy. These were not danger ous collaborator s
in crime, but individualstryingto do a good turn to their former countrymen and relatives.
Thereisno reason to treat this defendant as a danger ous conspiring gang member .

C. Non-application of the Feeney Amendment

The Prosecutorial Remedies [*44] and Other Toolsto end the Exploitation of Children
Today Act of 2003 ("PROTECT Act"), passed by Congressin April of 2003, included a
much-criticized provision commonly referred to asthe Feeney amendment. Pub. L. No.
108-21, 117 Stat. 650 (2003). See, e.g., Chief Jugice Attacksa Law on Infringing on Judges,
N.Y. Times, Jan. 1, 2004 at p. A14; Carl Hulse, Bill to Create Alert System on Abduction is
Approved, N.Y. Times, Apr. 10, 2003 at A1 (quoting letter from Chief Judge Rehnquist to
Senate Judiciary Committee stating that the Feeney amendment " would do serious harm to
the basic gructure of the sentencing guideline sysem and would serioudy impair the
ability of courtstoimpose just and reasonable sentences’); Michael Brennan, A Casefor
Discretion: AreMandatory Minimums Destroying Our Sense of Justice and Compassion,
Newsweek, Nov. 13, 1995, at 18; David M. Zlotnick, The War Within the War on Crime:
The Congressional Assault on Judicial Sentencing Discretion, 57 SM.U. L. Rev. 211,
229-37 (2004) (criticizing Feeney Amendment in text accompanying notes 121-62).

The Feeney amendment preventsreliance by thetrial court on a new basisfor a downward
[*45] departure after reversal and remand. Section 3742 of title 18 of the United States
Code now provides:

(g) Sentencing upon remand.-- A district court to which a caseisremanded ... shall
resentence a defendant in accordance with section 3553 and with such instructions as may
have been given by the court of appeals, except that --

() In determining therange ... the court shall apply the guidelines ... that werein effect on
the date of the previous sentencing of the defendant prior to the appeal ...; and



(2) The court shall not impose a sentence outside the applicable guidelines range except
upon a ground that--

(A) was specifically and affirmatively included in the written statement of reasons.... in
connection with the previous sentencing of thedefendant prior to theappeal; and

(B) was held by the court of appeals, in remanding the case, to be a permissible ground of
departure.

(emphasis added). When sentencing upon remand, the Feeney amendment prohibitsa
downward departure unlessthe ground for departurewasrelied upon in the previous
sentencing and approved by the court of appeals. See 18 U.S.C. § 3742(g)(2).

Thenew [*46] sentencein theinstant caseisin accordance with a suggestion by the court
of appealsto consider sentencing under subsection 2S. 1.3(b)(2) of the guidelines. That
court did not " foreclose application of this provision, assuming appropriate showingsand
findings." United Statesv. Khan, No. 03-1227, Slip op. at 8 (2d Cir. Apr. 16, 2004)
(unpublished opinion).

The new sentence after remand is not outside the " applicable guidelinesrange' imposed by
subsection 2S.1.3(b)(2) of theguidelines. 18 U.S.C. § 3742(g)(2). Therange dictated by
subsection 2S.1.3(b)(2) includes a term of probation to up to six monthsimprisonment. See
USSG, Sentencing Table (eff. Nov. 1, 2001). Wher e an independent section of the guidelines
not relied upon at the time of the original sentence operatesto reduce the new sentence
without a downward departure, the Feeney amendment is not applicable.

In light of thisdecision, it isnot necessary to consider whether thisand other guidelines
changes have by now so interfered with appropriate judicial discretion under Articlelll of
the Constitution asto be unconstitutional. See, e.g., Zlotnick, supra, at 235, Part 1V, [*47]
supra.

Therange associated with subsection 2S.1.3(b)(2) isthe " applicable guidelinesrange” for
pur poses of subsection 3742(g)(2). A sentence within that rangeisnot precuded by the
Feeney Amendment.

VI1I. Conclusion

Defendant is sentenced to five year s probation, a $ 300 special assessment and afine of $
7,500.

Thisisthe sentence the court would have imposed under its general powerswerethe
Guidelines unconstitutional.

SO ORDERED.



s

Jack B. Weinstein

Senior United States District Judge
Dated: July 12, 2004

Brooklyn, New York



