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2005 U.S. App. LEXIS 1034, *
UNITED STATES OF AMERICA, Plaintiff-Appellee, v. PETER BROWN, Defendant-Appellant.
No. 04-2870
UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT
2005 U.S. App. LEXIS 1034
January 13, 2005, Submitted
January 14, 2005, Decided
NOTICE: [*1] RULES OF THE SEVENTH CIRCUIT COURT OF APPEALS MAY LIMIT CITATION
TO UNPUBLISHED OPINIONS. PLEASE REFER TO THE RULES OF THE UNITED STATES COURT
OF APPEALS FOR THIS CIRCUIT.
PRIOR HISTORY: Appeal from the United States District Court for the Southern District of

Indiana, Indianapolis Division. No. 1:03 CR 199. Sarah Evans Barker, Judge. United States v.
Brown, 2004 U.S. Dist. LEXIS 11914 (S.D. Ind., June 23, 2004)

DISPOSITION: Counsel's motion to withdraw granted, and APPEAL DISMISSED.
CASE SUMMARY

PROCEDURAL POSTURE: Defendant filed a notice of appeal following his conviction in
the United States District Court for the Southern District of Indiana, Indianapolis
Division. His attorney filed an Anders brief seeking to withdraw because he could not
discern a nonfrivolous issue for appeal. Defendant filed a response to his attorney's
motion.

OVERVIEW: The court held that an argument that the district court erred by denying
defendant's motion to suppress guns and ammunition found in his home would be
frivolous because: (1) the finding that the search was consensual was not clearly
erroneous; (2) when defendant was placed on probation, he signed a form consenting to
searches of his home at any time; and (3) once defendant asked officers to bring him
inside his home, they were permitted to ensure their safety by making a brief search for
people and weapons before allowing him to enter. Regarding a claim of insufficient
evidence, defendant stipulated to all of the elements except possession, and it would be
frivolous to argue that there was insufficient evidence that he possessed a gun. An
argument that 18 U.S.C.S. § 922(g)(1) was unconstitutional because the government's
burden established an insufficient nexus with interstate commerce would be frivolous.
Any argument that the sentence was unconstitutional in light of the Blakely decision
would be frivolous. Defendant's argument that the consent to search that was a
condition of his probation applied only to his residence at the time he was placed on
probation was frivolous.

OUTCOME: Counsel's motion to withdraw was granted, and the appeal was dismissed.

CORE TERMS: apartment, probation, frivolous, ammunition, firearm, possessed, inside,
insufficient evidence, controlled substance, interstate commerce, crimes of violence,
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reasonable doubt, consenting, sentence, gun, new residence, consented, weapons, arrest,
rifle, dress

LexisNexis(R) Headnotes + Hide Headnotes

Criminal Law & Procedure > Appeals > Standards of Review > Clearly Erroneous Review ‘:u

Criminal Law & Procedure > Pretrial Motions > Suppression of Evidence ‘;u
HN1+ In the context of a denial of a motion to suppress, an appellate court reviews the
district court's factual findings for clear error. More Like This Headnote

Criminal Law & Procedure > Appeals > Standards of Review > Standards Generally L

Criminal Law & Procedure > Evidence > Weight & Sufficiency ‘:u

HN24 An appellate court will reverse a conviction for insufficient evidence only if, viewing
the evidence in the light most favorable to the government, no rational trier of fact
could have found the elements of the offense beyond a reasonable
doubt. More Like This Headnote

- . .
Criminal Law & Procedure > Criminal Offenses > Weapons > Possession "t

Criminal Law & Procedure > Trials > Burdens of Proof > Prosecution ‘;u

HN3# To obtain a conviction under 18 U.S.C.S. § 922(g)(1), the government must prove
that a defendant who has a previous felony conviction possessed a firearm or
ammunition that traveled in or affected interstate commerce. More Like This Headnote

Criminal Law & Procedure > Habeas Corpus > Cognizable Issues T
HN4+4 Claims of ineffective assistance are more properly raised in a collateral attack
rather than on direct review. More Like This Headnote

COUNSEL: For UNITED STATES OF AMERICA, Plaintiff - Appellee: James P. Hanlon, OFFICE
OF THE UNITED STATES ATTORNEY, Indianapolis, IN, USA.

For PETER BROWN, Defendant - Appellant: Peter Brown, UNITED STATES PENITENTIARY,
Terre Haute, IN, USA.

JUDGES: Before Hon. FRANK H. EASTERBROOK, Circuit Judge, Hon. KENNETH F. RIPPLE,
Circuit Judge, Hon. DIANE S. SYKES, Circuit Judge.

OPINION: ORDER

Peter Brown was convicted by a jury of possessing a firearm as a felon, 18 U.S.C. § 922(q)
(1), and was sentenced to 108 months' imprisonment. Brown filed a notice of appeal, but his
appointed counsel now moves to withdraw because he cannot discern a nonfrivolous issue for
appeal. See Anders v. California, 386 U.S. 738, 18 L. Ed. 2d 493, 87 S. Ct. 1396 (1967).
Brown filed a response to his attorney's motion, see Cir. R. 51(b), and we limit our review to
those issues [*2] raised in the brief accompanying counsel's motion and in Brown's
response. See United States v. Schuh, 289 F.3d 968, 973-74 (7th Cir. 2002).

Brown had been on probation since 1999 as a result of a 1995 conviction for dealing cocaine,
but in June 2000 he stopped reporting to his probation officer, secretly moved to a new
residence without permission, and began using a number of aliases to evade authorities. In
October 2003, police officers learned of Brown's whereabouts and went to his apartment with
an arrest warrant. Brown, wearing only a bathrobe, met the officers at his front door, and
was immediately tackled and handcuffed in the hallway outside his apartment. Brown then
asked to return inside his apartment so he could dress. The officers told him that he could
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enter only if they first conducted a protective sweep to check inside for people or weapons.
The officers testified that Brown orally consented to the security check, so they allowed him
to enter and dress. Officers conducted a brief search and found a handgun and an
ammunition magazine sitting on top of some clothing in an open dresser drawer as well as a
rifle and ammunition in a closet.

Counsel first [*3] considers whether Brown might argue that the district court erred by
denying his motion to suppress the guns and ammunition found in his home. This argument
would be frivolous because the search was permissible for numerous reasons. First, the
district court credited the officers' testimony that Brown consented to their search of the
apartment. "N1¥we would review this factual finding for clear error, United States v. Peck,
317 F.3d 754, 756 (7th Cir. 2003), and even though Brown denied consenting, the record
provides no reason why the court's credibility finding was erroneous. Furthermore, when
Brown was placed on probation, he signed a form consenting to searches of his home at any
time. This consent coupled with the multiple probation violations were sufficient to overcome
the significantly reduced privacy expectations that Brown, as a probationer, had in his
residence. See United States v. Knights, 534 U.S. 112, 121, 151 L. Ed. 2d 497, 122 S. Ct.
587 (2001). Finally, once Brown asked the officers to bring him inside the apartment, they
were permitted to ensure their safety by making a brief search for people and weapons
before allowing him to enter. See Maryland v. Buie, 494 U.S. 325, 333-34, 108 L. Ed. 2d
276, 110 S. Ct. 1093 (1990). [*4]

Counsel also discusses whether Brown might argue that there was insufficient evidence to
support his conviction. "N?Fwe will reverse a conviction for insufficient evidence only if,
viewing the evidence in the light most favorable to the government, no rational trier of fact
could have found the elements of the offense beyond a reasonable doubt. Jackson v. Virginia,
443 U.S. 307, 319, 61 L. Ed. 2d 560, 99 S. Ct. 2781 (1979); United States v. Curtis, 324
F.3d 501, 505 (7th Cir. 2003). "N3%To obtain a conviction under 18 U.S.C. § 922(g)(1), the
government must prove that a defendant who has a previous felony conviction possessed a
firearm or ammunition that traveled in or affected interstate commerce. United States v.
Allen, 383 F.3d 644, 646-47 (7th Cir. 2004). Brown stipulated to all of the elements except
possession, and it would be frivolous to argue that there was insufficient evidence that he
possessed a gun. Officers found two firearms and associated ammunition in an apartment
leased by Brown, and in which he was the sole occupant at the time of his arrest.
Furthermore, another witness, Richard Tuite, testified that he sold the rifle to Brown
approximately [*5] two years before Brown's arrest.

Counsel next considers arguing that 8 922(g)(1) is unconstitutional because it requires the
government to prove only that the firearm was manufactured in a state other than that in
which the defendant possessed it, and that this establishes an insufficient nexus with
interstate commerce. But we have repeatedly rejected this argument and reasserting it on
appeal would be frivolous. E.g. United States v. Bass, 325 F.3d 847, 849 (7th Cir. 2003).

Finally, counsel discusses whether Brown could argue that his sentence is unconstitutional in
light of Blakely v. Washington, 159 L. Ed. 2d 403, 124 S. Ct. 2531 (2004), and United States
v. Booker, U.S. , 2005 U.S. LEXIS 628, No. 04-104, 2005 WL 50108 (U.S. Jan. 12,
2005), because Brown's offense level was increased due to his multiple previous convictions
for crimes of violence or controlled substance offenses. See U.S.S.G. § 2K2.1(a)(2). But
Brown did not object to the characterization of his previous convictions--one for reckless
homicide and two for drug dealing--as crimes of violence or controlled substance offenses,
and even after Blakely, [*6] the existence of a prior conviction need not be proven beyond
a reasonable doubt. See United States v. Pittman, 388 F.3d 1104, 1109 (7th Cir. 2004). Thus
any argument that Brown's sentence is unconstitutional would be frivolous.

Brown contemplates two additional arguments in his response. First, he suggests that the
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consent to search to which he agreed as a condition of his probation applied only to his
residence at the time he was placed on probation and not to the apartment to which he later
moved. But this argument would be frivolous. The conditions of Brown's probation provided
without qualification that he would permit searches of his "residence" or "property" at any
time. Brown could not avoid this condition simply by moving to a new residence, especially
when an unauthorized move itself violated the conditions of his probation. Finally, Brown
suggests that his attorney has not provided him with effective assistance. But we have said
repeatedly that "N*®Fclaims of ineffective assistance are more properly raised in a collateral
attack than on direct review. See Massaro v. United States, 538 U.S. 500, 504, 155 L. Ed. 2d
714, 123 S. Ct. 1690 (2003); United States v. Morgan, 384 F.3d 439, 444 (7th Cir.

2004). [*7]

Accordingly, we GRANT counsel's motion to withdraw and DISMISS this appeal.

Source: Legal > Cases - U.S. > Federal & State Cases, Combined | i
Terms: cite (2005 u.s. app. lexis 1034) (Edit Search)
View: Full
Date/Time: Wednesday, February 2, 2005 - 3:55 PM EST

* Signal Legend:
@ - Warning: Negative treatment is indicated

- Caution: Possible negative treatment
& - Positive treatment is indicated
) - Citing Refs. With Analysis Available
i) - Citation information available
* Click on any Shepard's signal to Shepardize® that case.

About LexisNexis | Terms and Conditions

Copyright © 2005 LexisNexis, a division of Reed Elsevier Inc. All rights reserved.

http://www.lexis.com/research/retrieve? m=8ba0a7fbbbe77bd0ff5dfe4a801f04e2&csvec=bl... 2/2/2005



