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108 EASY MITIGATING FACTORS

(Formerly “88 Easy Departures”)
by
Michael R. Levine**1
Date:  February 1, 2005 (Updated Monthly)

Caveat: CHECK ALL CITES!! Mitigating Factors marked with an “*” should be considered in
every case. Note that many categories overlap.

Introduction: Some Useful Observations On Mitigating Factors

In United States v. Booker, 125 S.Ct. 738, 2005 WL 50108 (Jan. 12, 2005), the Supreme
Court held that the sentencing guidelines are advisory only, not mandatory. The other factors set
forth in 18 U.S.C. § 3555 (a) must also be considered in fashioning the appropriate sentence. See
United States v. Ameline, F.3d , 2005 WL , U.S. App. LEXIS 2032 (9th
Cir. Feb. 9, 2005) (advisory guideline range is “only one of many factors that a
sentencing judge must consider in determining an appropriate individualized sentence”).
These factors include the nature and circumstances of the offense, the history and characteristics
of the defendant, the need for the sentence imposed to reflect the seriousness of the offense, to
promote respect for law and to provide just punishment for the offense, to afford adequate
deterrence to criminal conduct, to protect the public from further crimes of the defendant; to
provide the defendant with needed educational or vocational training, medical care, or other
correctional treatment in the most effective manner, the need to avoid unwarranted sentencing
disparities, and to provide restitution to the victims. Booker at 19; Hence, this paper now uses
the term “mitigating factors” instead of “downward departures.” See Dissent of Justice Stevens
in Booker at 35 (“there can be no departure from a mere suggestion.”).

The district court may now consider even those mitigating factors that the advisory
guidelines prohibit: e.g., poverty, racial discrimination and humiliation, drug abuse and
addiction, dysfunctional family background, lack of guidance as a youth, etc. Ameline; United
States v. Ranum, 2005 WL 161223 (E.D. Wisc. Jan. 19, 2005) (“The guidelines' prohibition of
considering these factors cannot be squared with the Section 3553(a)(1) requirement that the

**Michael R. Levine is a graduate of Columbia University and the Boalt Hall School of Law at
U.C. Berkeley. He was Hawaii’s first Federal Public Defender from 1982-1990 and an adjunct
professor of law at the University of Hawaii law school. After twenty years as an assistant
federal defender in Los Angeles and Portland, he is now in private practice emphasizing federal
criminal trials and post conviction litigation.
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court evaluate the "history and characteristics" of the defendant’ ); U.S. v. Myers 2005 WL
165314, *2 (S.D.lowa,2005) (“The guidelines prohibition of considering these factors cannot be
squared with the 8 3553(a)(1) requirement that the court evaluate the "history and
characteristics™ of the defendant....Thus, in cases in which a defendant's history and character are
positive, consideration of all of the 8 3553(a) factors might call for a sentence outside the
guideline range™)

see also 18 U.S.C. 8 3661( “no limitation shall be placed on the information concerning the
background, character, and conduct of a person convicted of an offense which a court of the
United States may receive and consider for the purpose of imposing an appropriate sentence”
(cited in Booker at 15). Consider also that Congress had directed that the district court “shall
impose a sentence sufficient, but not greater than necessary, to comply with [the purposes of
sentencing]” (emphasis added). 18 U.S.C. 8 3553(a). This is the “primary directive” of the
sentencing statute. Ranum, at

Remember also that The Supreme Court said in Koonv. U.S.,518 U.S. 81, 113 (1996), that
“[i]t has been uniform and constant in the federal judicial tradition for the sentencing judge to
consider every convicted person as an individual and every case as a unique study in the human
failings that sometimes mitigate, sometimes magnify, the crime and the punishment to ensue.”

Caveat: Recall that effective April 30, 2003, the Feeney Amendment sharply cut
back the grounds for departures in certain sex and child porn cases. Booker’s remedial opinion
did not expressly mention these cutbacks, and Booker’s effect on the Amendment is not clear.
But see U.S. v. Detwiler 338 F.Supp. 2d 1166 (D.Or. 2004) (holding the Feeney Amendment
renders mandatory sentencing guidelines an unconstitutional violation of the separation of
powers).

Even before Booker, the Sentencing Guidelines “place[d] essentially no limit on the
number of potential factors that may warrant a departure.” Koon 518 U.S. at 106; U.S. v.
Coleman, 188 F.3d 354, 358 (6th Cir.1999) (en banc) (there are a “potentially infinite number of
factors which may warrant a departure”); 18 U.S.C. 83661 (“no limitation shall be placed on the
information” a court can receive and consider for purposes of imposing an appropriate sentence).
A departure is warranted if the case is “unusual enough for it to fall outside the heartland of
cases in the guidelines.” Even when the guidelines were mandatory, they did not “displace the
traditional role of the district court in bringing compassion and common sense to the sentencing
process....In areas where the Sentencing Commission has not spoken . . . district courts should
not hesitate to use their discretion in devising sentences that provide individualized justice.”
U.S. v. Williams, 65 F.3d 301, 309-310 (2d Cir. 1995); “It is important, too, to realize that
departures are an important part of the sentencing process because they offer the opportunity to
ameliorate, at least in some aspects, the rigidity of the Guidelines themselves. District judges,
therefore, need not shrink from utilizing departures when the opportunity presents itself and
when circumstances require such action to bring about a fair and reasonable sentence.” U.S. v.
Gaskill, 991 F.2d 82, 86 (3" Cir. 1993). “The Guidelines are not a straightjacket for district
judges.” U.S. v. Cook, 938 F.2d 149, 152 (9th Cir. 1991); The Guidelines “do not require a
judge to leave compassion and common sense at the door to the courtroom.” U.S. v. Dominguez,
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296 F.3d 192, 196 n. 7 (3" Cir. 2002) (quoting U.S. v. Johnson, 964 F.2d 124, 125 (2d
Cir.1992)); .” U.S. v. Blarek Il, 7 F.Supp. 2d 192, 211 (EDNY 1998) ( “To impose the harsh
sentence suggested by Probation and the government under the Guidelines without appropriate
downward departures would amount to an act of needless cruelty given the nature of the crimes
committed and the personal circumstances of these defendants™). Finally, remember that "[i]f
the 600-plus pages of the most recent set of sentencing guidelines have taught us anything, it is
that punishment cannot be reduced to an algorithm.” U.S. v. Myers , 2005 WL 165314, *1
(S.D.lowa Jan. 26, 2005)

Practice tip: In arguing for the existence of mitigating factors, defense attorneys “will be
most effective when they are creative, industrious, spirited, and well-financed in developing and
presenting [mitigating factor] arguments—e.g., when counsel formulates novel legal bases for
departures and marshals compelling facts through the use of hired experts and other witnesses.”
Douglas A. Berman, From Lawlessness to Too Much Law? Exploring The Risk of Disparity From
Differences in Defense Counsel Under Guidelines Sentencing, lowa Law Review (January 2002) at
456.

108 Easy Mitigating Factors

*1.  The advisory guideline “greater than necessary” or too draconian, and the purpose of
sentencing is satisfied by a sentence below the guidelines.

U.S. v. Jones, 2005 WL 121730 (D.Me.,2005)(post Booker, where mentally ill defendant
convicted of possessing firearm and guidelines are 12 to 18 months, and where he doesn’t
qualify for other downward departures, and because guidelines only advisory, a sentence
below the guidelines to Zone C (6 months—time served) will better insure continuing
medical care, or other correctional treatment in the most effective manner and “the marginal
protection to the public afforded by a few more months in prison is more than offset by the
increased risk upon this defendant's later release after the interruption of his treatment and
other regimens” So the sentence imposed “will in all likelihood better protect the public over
thelongterm.”);

United States v. Redemann, 295 F. Supp. 2d 887 (E.D. Wisc. 2003) (in bank fraud case
where guidelines were 18-24 months, court departed downward two levels in part because
case outside the heartland and the guideline sentence was “greater than necessary” to satisfy
the “purposes” of sentencing 5K2.20. “Courts have long recognized that where the sentence
called for by the guidelines would result in punishment greater than necessary the court can
depart downward.” Here D had been civilly prosecuted by the office of the comptroller of
the currency and had to pay $75,000, suffered adverse publicity in small town, ruined his
business, and caused ill health and ultimate death of his wife—so “the primary purposes of
sentencing were partially achieved before the case was filed....and [the collateral
punishment] partially satisfied the need for just punishment—district judges may consider
such successive punishments ...in deciding whether to depart....””; also general deterrence
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achieved given what happened to the defendant ); United States v. Gaind, 829 F.Supp. 669
(S.D.N. Y. 1993) (departure granted in part because the destruction of the defendant's
business already achieved to a significant extent some although not all of the objectives
otherwise required to be sought through the sentencing process so 18 U.S.C. section 3553(a)
, Which states that "court shall impose a sentence sufficient, but not greater than necessary"
to achieve the purposes of sentencing “requires me to depart downward from the
Guidelines”), aff’d, 31 F.3d 73 (2" Cir. 1994).

Tip: Argue the advisory guidelines are overly harsh or draconian. See United States
v. Stockton 968 F.2d 715, 721 (8th Cir 1992) (Bright, Senior Judge, Concurring) ( guideline
sentence “have gone awry” with sentence of 20 years for first time meth offender and is
“excessively long” and “greater than necessary” and “cannot be justified in a civilized society”);
United States v. Andruska, 964 F.2d 640, 646-47 (7th Cir. 1992)(Will, Senior Judge,
concurring) (“the irrationality and draconian nature of the Guidelines sentencing process is again
unhappily reflected in this case”); United States v. England, 966 F.2d 403, 410 (8th Cir. 1992)
(Bright, J., concurring)(Although not illegal, the "draconian™ sentences in this methamphetamine
case "emanate from a scheme gone awry."). United States v. Harrington, 947 F.2d 956, 964
(D.C. Cir. 1991) (Edwards, J., concurring) (the guidelines "often produce harsh results that are
patently unfair because they fail to take account of individual circumstances...."); U.S. v.
Molina, 963 F.Supp. 213, *215 (E.D.N.Y.,1997)(commenting on “[t]he all-too-familiar
harshness required by rigid federal Guidelines...and the depredations they wreak upon individual
defendants and their families.”)

*2. Criminal Conduct Atypical And Outside The Heartland Of The Guideline.

USSG ch. 1. Pt A comment 4(b)(departure proper where conduct "atypical” and
"significantly differs from the norm" of conduct covered by the guideline); Koon, 518 U.S. at 100
("the severity of the misconduct, its timing, and the disruption it causes™ are factors which influence
a district court's determination of whether the misconduct in a particular instance makes the case
atypical); U.S. v. Parish, 308 F.3d 1025 (9" Cir. 2002) (eight level departure granted in child porn
case because defendant’s possession of photographs, which were automatically downloaded when he
viewed the documents, was outside the heartland of much more serious crimes that typical
pornographers engage in, according to psychiatrist) [distinguish U.S. v. Thompson, 315 F.3d 1071
(9th Cir. 2002) (no departure because not outside heartland where D not only deliberately possessed
but also distributed porn)]; U.S. v. Sicken, 223 F.3d 1169 (10th Cir. 2000) (where anti-nuclear
protestors, convicted of sabotage, destroyed property at missile sight but posed no real danger to
national security, four level departure proper because district court could consider that guideline
failed to adequately consider range of seriousness of sabotage offenses and this case outside the
heartland); U.S. v. Sanchez-Rodriguez, 161 F.3d 556, 561 (9th Cir. 1998) (en banc) (affirming
downward departure in sentencing for illegal reentry following aggravated felony based on minimal
amount of drugs involved in underlying felony); U.S. v. Stockheimer, 157 F.3d 1082, 1091 (7th
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Cir.1998) (noting permissibility of downward departure where intended loss related to fraud
conviction overstated seriousness of offense in comparison to realistic possibility of actual loss);

District Court

U.S. v. Rosenthal, 266 F.Supp.2d 1068 (N.D. Cal. 2003) (Breyer, J.) (in marijuana case,
downward departure to one day in jail from 30-month range granted because defendant reasonably
believed he was authorized by city of Oakland to grow marijuana for medicinal purposes taking this
outside the heartland of drug cases); U.S. v. Allen, 250 F.Supp.2d 317 (SDNY 2002)(Where D
convicted of drugs and guns, D entitled to 8 level departure under USSG 5K2.0 from 80 months to
30 months because his mental immaturity-even though 21 behaves like 14 year old and
psychological problems and mild retardation take case out of heartland of drug and gun cases); U.S.
v. Singh, 224 F.Supp.2d 962 (E.D.Pa. 2002) (where defendant illegally reentered in order to visit his
dying mother and only intended to stay in country one week —as evidenced by airline ticket—
departure from 37 months to 21 months proper); U.S. v. Koczuk, 166 F.Supp. 2d 757 (ED.N.Y.
2001) (where D acquitted of five counts of illegally importing caviar but convicted of single count
with market value less than $100,000, but where co-D convicted of six counts of importing
$11million dollars worth, offense level “has been extraordinarily magnified by a circumstance that
bears little relation to defendant’s role in the offense” — here D’s role in conspiracy “bore little
correlation to 11 million dollars because D “was not actively involved in co-D business was “merely
alow level employee — chauffeur and interpreter —who “took orders from co-D”’4-level minimal role
reduction simply not adequate); U.S. v. Nachamie, 121 F.Supp.2d 285, 297(S.D.N.Y. 2000) (the
circuit has recognized that a district court can consider a defendant's initial lack of intent in granting
a downward departure under 85K2.0. That defendants did not join Nachamie's scheme with criminal
intent — and then operated for an additional period of time with "diminished" intent — makes this an
"atypical” case that "significantly differs from the norm™ and therefore falls outside the "heartland"
of the fraud Guidelines.); see Lesser Harms below, {12.

3. The Amount Of Drugs Distributed Overstated The Defendant’s Culpability Because
The Drugs Were Distributed Over A Lengthy Period Of Time.

U.S. v. Genao, 831 F.Supp. 246 (S.D.N.Y. 1993) (because the guidelines do not consider the
relationship between the length of the distribution period and the quantity distributed, court may
depart downward where total quantity was distributed over substantial period of time), aff’d in part,
U.S. v. Lara, 47 F.3d 60, 66 (2d Cir. 1995) (same at least for offense levels over 36). [Tip: renewed
vitality in light of Booker]

4 Downward Adjustment For Role In The Offense Is Inadequate To Show Defendant’s
Peripheral Involvement.

Caveat: For crimes committed after October 27, 2003, the Guidelines prohibit departures
based on aggravating or mitigating roles, which "may be taken into account only under” USSG
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3B1.1and 3B1.2. See new USSG 5K2 (d) (3); 5HL1.7. [Tip: but highly questionable caveat now in
light of Booker] For crimes committed before October 27, 2003, see U.S. v. Restrepo, 936 F.2d
661, 667 (2d Cir. 1991) (a departure may be justified where "an offense level has been
extraordinarily magnified by a circumstance that bears little relation to the defendant's role in the
offense™); U.S. v. Stuart, 22 F.3d 76, 83-84 (3d Cir. 1994) (court may depart where offense level
overstates culpability due to external circumstances, even where defendant's conduct renders him
ineligible for 83B1.2 adjustment); U.S. v. Alba, 933 F.2d 1117, 1121 (2d Cir. 1991) (“though
limited participation in the offense is a factor taken into consideration by the Sentencing
Commission, a departure is justified here because the defendant played only a small role in the sale,
and indeed was unaware he was involved in a drug transaction until "shortly before the incident.").

U.S. v. Koczuk, 166 F.Supp. 2d 757 (ED.N.Y. 2001) (where D acquitted of five counts but
convicted of single count of importing caviar with market value less than $100,000, but where co-D
convicted of six counts of importing $11million dollars worth, offense level “has been
extraordinarily magnified by a circumstance that bears little relation to defendants’ role in the
offense” — here D’s role in conspiracy “bore little correlation to 11 million dollars because D “was
not actively involved in co-D business was “merely a low level employee — chauffeur and interpreter
—who “took orders from co-D”4-level minimal role reduction simply not adequate); U.S. v. Bruder,
103 F.Supp.2d 155, 181 (E.D.N.Y. 2000) (where police officer assisted another in sexual assault of
prisoner (Louima), two level departure granted in addition to two level adjustment for minor role
because adjustment inadequate to show peripheral role).

5. Defendant Had No Knowledge Of, Or Control Over, Amount Or Purity of Drugs He
Delivered.

U.S. v. Mikaelian, 168 F.3d 380 (9" Cir. 1999), amended,180 F.3d 1091 (low purity of
heroin cannot be categorically excluded as ground for departure); U.S. v. Mendoza, 121 F.3d
510 (9th Cir. 1997) (the district court has discretion to depart where the defendant had no
knowledge of or control over the amount or purity of the drugs, if the court determines that the
facts are outside the heartland of such cases — because that ground is not one categorically
proscribed ); U.S. v. Chalarca, 95 F.3d 239, 245 (2d Cir.1996) (upholding a downward
departure when the district court found the defendant had no knowledge of any particular
quantity of cocaine and no particular quantity was foreseeable to him in connection with the
conspiracy of which he was a member).

5A. Defendant Is Just An Addict Who Delivered Small Quantities.

U.S. v. Williams, 78 F.Supp.2d 189 (S.D.N.Y. 1999) (relatively minor nature of defendant's
prior and current drug convictions warranted departure from the career offender guidelines; in each
prior defendant was a street seller, the lowest level on the distribution chain and the most easily
replaced by those who operate the distribution network), disapproved U.S. v. Mishoe, 241 F.3d 214
(2d Cir. 2001) (reversing district court’s grant of departure, which should not automatically be given
to street level dealers; however, that prior sentences were lenient may provide basis for downward
departure from criminal history category in particular case); U.S. v. Webb, 966 F.Supp. 16 (D.D.C.
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1997) (departure from 70 to 40 months granted where D only an addict who could have been
arrested after he sold agent small quantities on two earlier occasions, but who instead was arrested
after third delivery of over 50 grams. Courts need to distinguish major dealers from addicts),
reversed, 134 F.3d 403 (D.C. Cir. 1998). (Rationale and results of the reversals must be
reconsidered in light of Booker)

6. The Drugs Were Of Very Low Purity.

U.S. v. Mikaelian, 168 F.3d 380, 390 (9th Cir. 1999) (“We agree that the low purity of
heroin involved in a crime cannot be categorically excluded as a basis for a downward departure”;
however D presented no evidence that heroin of four percent purity is unusually impure; nor did he
even indicate that the expert witness he requested would so testify); U.S. v. Berroa-Medrano, 303
F.3d 277 (3" Cir. 2002) (circuit court observes that district judge mitigated harsh sentence by
granting substantial downward departure for “low drug purity” in a sentence reduction of over 5
years).

7. Uncharged Relevant Conduct Substantially Increases The Sentence.

U.S. v. White, 240 F.3d 127, 136 (2d Cir. 2001) (where D convicted of selling large amounts
of drugs near school and witnesses testified to numerous uncharged sales over long period, contrary
to view of district court, court had authority to depart downward (from 240-year sentence!) “where
findings as to uncharged relevant conduct made by the sentencing court based on a preponderance of
the evidence substantially increase the defendant's sentence under the Sentencing Guidelines™); U.S.

v. Cordoba-Murgas, 233 F.3d 704, 709 (2d Cir.2000); U.S. v. Gigante, 94 F.3d 53, 56 (2d
Cir.1996); U.S. v. Koczuk, 166 F. Supp. 2d 757 (ED.N.Y. 2001) (where D acquitted of five counts
but convicted of single count of importing caviar with market value less than $100,000, but where
co-D convicted of six counts of importing $11million dollars worth, offense level “has been
extraordinarily magnified by a circumstance that bears little relation to defendant’s role in the
offense”— here D’s role in conspiracy “bore little correlation to 11 million dollars because D “was
not actively involved in co-D’s business, was “merely a low level employee — chauffeur and
interpreter — who “took orders from co-D,” 4-level minimal role reduction simply not adequate;
furthermore, where “relevant acquitted conduct produces the same sentencing result as if the
defendant had been convicted of that conduct or significantly increases the range, a downward
departure is “invariably warranted.”).

*8.  The Defendant's Criminal History Overrepresents seriousness of past criminal conduct
or overstates his Propensity To Commit Crimes.

Caveat For crimes committed on or after October 27, 2003, the Guidelines prohibit a downward
departure in criminal history category for armed career criminals and repeat dangerous sex
offenders. See new USSG 4A1.3(b) (2). But caveat highly questionable now in light of Booker.
In addition, for career offender the departure "may not exceed one criminal history category."”
4A1.3(b)(3). [note: no limitation is placed on the number of offense levels a district court may
depart].
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U.S. v. Thomas, 361 F.3d 653 (D.C. Cir. 2004) (district court erred in considering the
defendant’s lengthy arrest record in justifying court’s failure to depart downward because of
overrepresentation of criminal history; arrests prove nothing); U.S. v. Cuevas-Gomez, 61 F.3d 749
(9th Cir. 1995) (district court may depart downward in illegal reentry case where D received 16-
level upward adjustment in offense level — if court believes criminal history overstated); U.S. v.
Reyes, 8 F.3d 1379 (9th Cir. 1993) (court upholds downward departure — 210 months to 33 months —
from career offender guidelines — in both offense level and criminal category — where defendant a
comparatively minor offender — 6 minor drug and theft priors — but remands for court to state reason
for extent of departure); U.S. v. Brown, 985 F.2d 478, 482 (9th Cir. 1993) (age at time of prior
convictions and nature of those convictions — DUIs — are proper factors to consider in determining
whether career offender status significantly over-represents seriousness of defendant's criminal
history); U.S. v. Lawrence, 916 F.2d 553, 554 (9th Cir. 1990) (even though defendant is career
offender because of two drug convictions, low risk of recidivism justifies downward departure); U.S.
v. Mishoe, 241 F.3d 214 (2d Cir. 2001) (although reversing district court’s grant of downward
departure because they should not automatically be given to street level dealers; horizontal departure
in criminal category may be warranted where prior sentences were lenient); U.S. v. Gregor, 339
F.3d 666 (8th Cir. 2003)(in departing downward because career offender designation overrepresents
criminal history because burglary did not involve breaking and entering, district court may shift left
on the criminal history category and move downward on the offense level); U.S. v. Collins, 122
F.3d 1297 (10th Cir. 1997) (departure from career offender 151-188 to 42 months o0.k. where D was
65 and ill (high blood pressure, heart disease, ulcers, etc) and 10 year old conviction overstated
criminal history because conduct committed beyond ten-year limit; and D not sentenced in that case
until 15 months after crime committed — so district court correctly reasoned that quick
prosecution would have precluded the career offender enhancement altogether — other
conviction was minor drug charge for which D received lenient sentence — so D “not as likely to
recidivate as other career offenders” — and because Koon makes clear that Congress did not intend
“to vest in appellate courts wide-ranging authority over district court sentencing decisions”); U.S. v.
Fletcher, 15 F.3d 553, 557 (6th Cir. 1994) (affirming departure downward from career offender to
level 29 and category V based on age of prior convictions, time intervening between priors and
current crime, and defendant's responsibilities; court of appeals affirmed noting district court can
consider age of priors in determining recidivism); U.S. v. Gayles, 1 F.3d 735, 739 (8th Cir. 1993)
(case remanded to permit judge to consider downward departure, noting that in making
determination, judge must "consider the historical facts of the defendant's criminal career”); U.S. v.
Shoupe, 988 F.2d 440, 447 (3d Cir. 1993) (court may consider defendant's age and immaturity when
priors committed in determining that criminal history (career offender) over represents history); U.S.
v. Bowser, 941 F.2d 1019, 1024 (10th Cir. 1991) (age and close proximity in time between prior
criminal acts provided proper bases to depart downward from career offender category); U.S. v.
Senior, 935 F.2d 149, 151 (8th Cir. 1991) (defendant only 20 years old when he committed his first
predicate offense, a series of robberies, and D received short sentence for second predicate offense
drug charges, obvious state did not consider D's crimes serious; so downward departure proper);
U.S. v. Summers, 893 F.2d 63, 67 (4th Cir. 1990) (affirms downward departure because drunk
driving crimes exaggerated criminal history but remands because of the extent of the departure).
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District Court

United States v. Huerta-Rodriguez, F.Supp.2d __ , 2005 WL 318640, 2005 U.S. Dist.
LEXIS 1398 (D. Neb. Feb. 1, 2005) (Bataillon, J.) (post Booker, where guideline range was 70-
87 months court imposed 36 months in part because court would have granted downward
departure for over-representation of criminal history in that prior occurred nearly ten years ago);

U.S.v. Hammond, 240 F. Supp.2d 872 (E.D. Wisc. 2003) (in granting departure from
category Il1 to I, because criminal history is overstated, court may consider (1) the age of the
priors, (2) the defendant’s age at time of the priors, (3) whether drug and alcohol use were
involved in the priors, ((4) the circumstances of the prior offenses ; (5) the length of the prior
sentences; (6) the circumstances of the defendant’s life at the time of the priors, and (7) the
proximity of the priors. Here, the priors were relatively minor and remote in time from the
instant offense (eighteen and twenty years old) and unrelated to it, and D was young at the time
of the priors and was intoxicated at the time.); U.S. v. Moore, 209 F.Supp. 2d 180 (D.D.C.
2002) (departure from range of 188 to 235 to range of 100-125 where career offender status
over- represented defendant's criminal history, priors were attempts and involved small quantity
of drugs, four years in between commission of previous offenses and instant offense, and relative
length and nature of his previous sentences in comparison with sentence prescribed by the
guidelines); U.S. v. Wilkerson, 183 F.Supp.2d 373 (D. Mass. 2002) (where D convicted of
distribution of crack, his criminal history score of VI over-represented his criminal culpability
for purposes of sentencing, and thus defendant was entitled to a downward departure to 1V and
(170 to 120 months) where he had no convictions for crimes of violence, and he had received
sentences for prior convictions that just barely triggered scoring under the guidelines); U.S. v.
Chambers, 2001 WL 96365, *3 (S.D.N.Y. Feb. 2, 2001) (unpublished) (where defendant pled to
conspiring to deliver heroin, the four criminal history points calculated in the presentence report
overstated the seriousness of D’s criminal record. The attempted criminal sale of a controlled
substance in the third degree was his first offense, and took place when D was only seventeen
years old — so court departs from category Il to I1); U.S. v. Lacy, 99 F.Supp.2d 108, 119
(D.Mass. 2000) (departing where D’s record “largely non-violent, and relatively minor, the kind
that characterizes and out-of-control addict); U.S. v. DeJesus, 75 F.Supp. 2d 141, 144
(S.D.N.Y. 1999) (criminal category V over represented D’s criminal history where several priors
were probation terms and, of three jail sentences, only one longer that 60 days, and two of eight
convictions were for loitering and trespassing and did not count for guideline purposes, and
remaining six convictions resulted in no more than 2 years jail, and most conduct committed
before D was 21 —and now that D married and father more responsible — *““a lengthy sentence
required by higher criminal history category will lessen not increase the likelihood of
rehabilitation.”); U.S v. Hammond, 37 F.Supp.2d 204 (EDNY 1999) (departing from category VI
to 111 where D “had no history violent behavior and his prior arrests resulted from minor drug
crimes ...and the kind of petty criminality associated with a poor addict’s attempt to acquire
money for the purchase of drugs.”); U.S. v. Leviner, 31 F.Supp.2d 23 (D. Mass. 1998)
(category V, based on traffic violations that accounted for 7 criminal history points, over-
represented relatively minor and non-violent nature of defendants record and replicated
disparities in state sentencing scheme, particularly racial disparities); U.S. v. Miranda, 979
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F.Supp. 1040, 1044 (D.N.J. 1997) (discounting traffic convictions “distinct in seriousness and
kind from the instant offense”); U.S. v. Taylor, 843 F. Supp. 38 (W.D.Pa. 1993) (downward
departure from career offender level 34 to level 20 justified where prior state burglary
convictions were more than ten years old and occurred when D a teenager, the crimes did not
involve any physical violence or use of a weapon, and burglary spree occurred over a relatively
short period); U.S. v. Hinds, 803 F. Supp. 675 (W.D. N.Y. 1992) (in illegal reentry case
departure from 51 months to 33 months proper where prior marijuana convictions over
represented criminal history and where Commission increased guideline for reentry with
aggravated felony), aff’d, 992 F.2d 321 (2d Cir. 1993).

9. Length Of Time Until First Crime.

Departure warranted because guidelines fail to consider length of time defendant refrains
from commission of first crime, here until age 49. U.S. v. Ward, 814 F.Supp. 23 (E.D.Va. 1993).
[Renewed force in light of Booker]

*10. Loss Table Overstates Amount Of Loss Or Seriousness Of Offense.

See U.S.S.G. 8§2B1.1, App. Note 16 (B) (eff. Jan. 25, 2003 and former App. Note 15(B), eff.
Nov. 1, 2001) (where “the offense level determined under [2B1.1] substantially overstates the
seriousness of the offense...a downward departure may be warranted”); U.S. v. McBride, 362 F.3d
360 (6™ Cir. 2004) (in bad check and bankruptcy scam, remanded for district court to consider
whether to depart downward under 2B1.1 where intended loss of over $1 million “substantially
overstated” actual loss of $800); U.S. v. Oligmueller, 198 F.3d 669 (8th Cir. 1999) (upheld
downward departure where actual loss amount of $829,000 stemming from false loan application
overstated risk to defrauded bank warranting use of loss figure of $58,000 and offense level 11
where D had sufficient unpledged assets to support the loan amount and had paid the bank $836,000
of the amount owed when fraud discovered); U.S. v. Brennick, 134 F.3d 10 (1st Cir. 1998)
(downward departure in atypical tax evasion case can be appropriate where D fully intended to pay
but could not, but extent of departure (30 months) was not justified); U.S. v. Walters, 87 F.3d 663
(5th Cir. 1996) (in money laundering case, district court reasonably departed downward by six
months where D did not personally benefit from the fraud; lack of benefit was not considered by the
guidelines; so 85K2.0 authorizes departure); U.S. v. Broderson, 67 F.3d 452 (2d Cir. 1995) (in
white collar contracts fraud by president of Gruman Data, seven level departure o.k. in part because
D did not profit personally, contracts were favorable to the government, and "calculated loss
significantly . . . overstated the seriousness of the defendant's conduct” — see §2F1.1 comment.
(n.7(b)); U.S. v. Monaco, 23 F.3d 793, 799 (3d Cir. 1994) (D's intent not to steal money from U.S.
but to expedite payment that would have been due at some future time); U.S. v. Rostoff, 53 F.3d
398 (1st Cir. 1995) (multiple causes of the losses including permissive attitude of bank's senior
management, buyer's greed, and unexpected nosedive of condo market warranted downward
departure); U.S. v. Gregorio, 956 F.2d 341 (1st Cir. 1992) (departure granted because losses
resulting from fraudulently obtained loan were not caused solely by the defendant’s
misrepresentation).

District Court
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United States v. Redemann, 295 F. Supp. 2d 887 (E.D. Wisc. 2003) (in bank fraud case
where guidelines were 18-24 months, for loss of 2.5 million, court departed downward two
levels in part because loss significantly overstated seriousness of offense. “Under application
notes 8(b) and 11, the court may depart when the amount of loss determined under 8 2F1.1(b)(1)
significantly overstates the seriousness of the defendant's offense. U.S.S.G. § 2F1.1 cmt. n. 8(b)
& 11 (1998).” Here defendant submitted false invoices for work supposedly done on the bank,
but he did in fact do some valuable work for the bank which was not adequately recognized by
the loss figure); U.S. v. Roen, 279 F.Supp. 2d 986 (E.D. Wisc. 2003) (in mail fraud scheme
where D wrote checks on closed bank accounts in the amount of $1.2 million as payment for
various items he attempted to buy and where None of the checks were honored, and defendant
did not obtain any goods, departure of nine levels granted on the grounds that “the amount of
loss bore little or no relation to economic reality.” “the discrepancy between the actual loss -
$19,000 - and the intended loss - over $1.2 million - was extreme.”); U.S. v. Maccaul, 2002 WL
31426006 (S.D.N.Y. Oct. 28, 2002)(unpublished) (in stock manipulation scheme by brokers,
defendant granted downward departure, because “it is virtually impossible to justify imprisoning
the defendants before this Court for up to five times as long as the [codefendant] who hired,
inspired, and gravely misled them” and because “the loss provision...does not make sense when
up to 250 people are participating [in the fraudulent scheme], and the loss is difficult if not
impossible to apportion fairly.”); U.S. v. Corcoran, 2002 WL 31426019 (SDNY Oct. 28, 2002)
(unpublished) (four level departure for same reasons in Maccaul, supra); U.S. v. Distefano,
2002 WL 31426023 (SDNY Oct. 28, 2002) (unpub.) (three level departure for reasons set forth
in Corcoran and Maccaul, supra); U.S. v. Oakford Corp, 79 F.Supp. 2d 357 (S.D.N.Y. 2000)
(13 level departure granted where offense level overstates gravity offense—here each defendant
personally realized “only small portion of the overall gain” of $15 million—and where agency
tacitly encouraged floor brokers to “push the envelope™ ).

*11. Amount of Loss Causes Multiple Overlapping Enhancements At High Offense Level.

United States v. Lauersen, 348 F.3d 329 (2nd Cir. 2003) (where doctor convicted of
defrauding insurance companies and government of more than one million dollars for
unauthorized medical procedures, and where multiple enhancements for loss affecting financial
institution and abuse of trust were overlapping and caused offense level to go to 33, “the
cumulation of such substantially overlapping enhancements, when imposed upon a defendant
whose adjusted offense level translates to a high sentencing range, presents a circumstance that
is present "to a degree™ not adequately considered by the Commission...[and] permits a
sentencing judge to make a downward departure”-remanded); U.S. v. Jackson, 346 F.3d 2 (2"
Cir. 2003) (in credit card fraud, multiple overlapping enhancements can justify a downward
departure—*"although the enhancements imposed by the District Court are permissible, they are
all little more than different ways of characterizing closely related aspects of Jackson's
fraudulent scheme. Thus, his base level of 6 was increased 10 levels because his offense
involved a large sum of money, another 2 levels because he carefully planned the activity,
another 2 levels because he used sophisticated means, and another 4 levels because the scheme
was extensive. Even though these enhancements are sufficiently distinct to escape the vice of
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double counting, they substantially overlap. Most fraud schemes that obtain more than one half
million dollars involve careful planning, some sophisticated techniques, and are extensive.” “
Moreover, a phenomenon of the Guidelines, graphically illustrated by this case, is that any one
enhancement increases the sentencing range by a far greater amount when the enhancement is
combined with other enhancements than would occur if only [*12] one enhancement had been
imposed.”); U.S. v. Gigante, 94 F.3d 53, 56 (2d Cir.1996) (downward departure authorized
where substantially enhanced sentence range results from series of enhancements proven only by
preponderance of the evidence).

12. Money Laundering Is Only Incidental To Underlying Crime Or Where Not Drug
Related.

U.S. v. Threadqill, 172 F.3d 357 (5th Cir. 1999) (downward departure proper in money
laundering case because crime was only incidental to defendants’ two million dollar illegal gambling
operations, and defendants never used laundered money to further other illegal activity. Departure
also proper because statutes aimed not at white collar fraud offenders but at the drug trade,
racketeering, and more complex offenses); U.S. v. Woods, 159 F.3d 1132 (8th Cir. 1998) (where D
filed for bankruptcy but concealed ownership of $20,000 of stock and deposited proceeds of sale
into bank account — and where convicted of money laundering, downward departure proper because
underlying offense was not drug trafficking or some other offense typical of organized crime so
offense did not fall into “heartland” of money laundering crimes); U.S. v. Buchanan, 987 F.Supp. 56
(D.Mass. 1997); U.S. v. Bart, 973 F. Supp. 691 (W.D.Tex. 1997).

*13. The Defendant's Crime Constituted Aberrant Behavior.

USSG § 5K2.20 (Caveat I: effective April 30, 2003 for sex and child porn crimes
committed on or after that date, this departure has been eliminated by the Feeney
Amendment); but see U.S. v. Detwiler, supra at introduction (holding Feeney amendment
rendered mandatory guidelines unconstitutional); Also highly questionable in light of Booker

Caveat Il For crimes committed after October 27, 2003 departure prohibited by USSG
5K2.20(c)(4) if defendant subject to a mandatory minimum term of 5 years or more for drug offense,
regardless of whether the defendant meets the safety valve criteria under USSG 5C1.2. Departure
also prohibited, under USSG 5K2.20 (c)(4)(B) if defendant has “any other significant prior criminal
behavior,” even if not otherwise counted under Chapter 4. Finally, fraud schemes generally will not
qualify for the departure. USSG 5K2.20, Application Note 2. All Caveats highly questionable in
light of Booker.

Otherwise, effective Nov. 1, 2000, a departure for aberrant conduct is authorized but only
for “a single criminal occurrence or single criminal transaction that was committed without
significant planning, was of limited duration, and represented a marked deviation from an otherwise
law abiding life.” 5K2.20 App. Note 1. Further, this departure is unavailable if (1) offense involved
serious bodily injury or death, (2) use or discharge of a firearm, (3) a serious drug trafficking crime,
or (4) the defendant has more than one criminal history point. Under this standard, “The Sentencing

-20 -



Commission specifically rejected a rule that would have allowed a departure for aberrant behavior
only in a case involving a single act that was spontaneous and seemingly thoughtless...The
Commission saw the need to define aberrant behavior more flexibly and to slightly relax the single
act” rule.” U.S. v. Gonzalez, 281 F.3d 38 (2" Cir. 2002).

That said, see United States v. Smith, 387 F.3d 826 (9" Cir. 2004) (where D convicted of
retaliating against a witness (18 U.S.C. 1513(b)(2)), case remanded to district court to reconsider its
refusal to grant aberrant behavior departure, nothing that fact that defendant may have had time to
plan the offense does not mean it was the result of “significant planning,” and that crime lasted for
ten minutes does not mean it lasted a long time; and that the conduct was indeed extraordinary); U.S.
v. Vieke, 348 F.3d 811 (9th Cir. 2003) (because government made only pro forma objection, court
of appeals refuses to review district court’s four level downward departure to probation in credit
card fraud case where district court said crime committed because of “pathological nature of the
[gambling] addiction” and was “totally out of suit with the rest of her life and the behaviors” even
though fraud went on for years).

For any crime that occurred before Nov. 1, 2000, law is much more favorable (at least in the
Ninth Circuit). See U.S. v. Working, 224 F.3d 1093 (9th Cir. 2000) (en banc) (where woman
convicted of attempted murder of husband and use of firearm, when he threatened divorce and taking
children, district court may properly depart 21 levels (on att. murder guideline) for aberrant conduct
even though crime well-planned and relentlessly executed, but remanded for court to give reasons
for extent (from range of 87 to 108 months to one day), but on appeal after remand, departure
vacated because unreasonably great and based on impermissible factors. 287 F.3d 801 (2002);
U.S. v. Lam, 20 F.3d 999, 1003-05 (9th Cir. 1994)(where law-abiding immigrant obtained sawed-
of shotgun to protect his family against predators after he and pregnant sister were robbed by three
gunman, and where D not aware that he possessed illegal weapon, and where only prior driving
without a license, court had discretion to downward depart from 18 month sentence because of
aberrant conduct-note court rejects view that aberrant conduct must be single incident; and rejects
view that must be first offense); U.S. v. Fairless, 975 F.2d 664 (9th Cir. 1992) (bank robbery, down
on the floor, with unloaded gun, in light of depression, loss of job, first offense, "shocked" response
of family, constitutes aberrant behavior justify downward departure from 60 to 30 months); U.S. v.
Morales, 972 F.2d 1007, 1011 (9th Cir. 1993) (court may downward depart for "aberrant conduct”
where no criminal history); U.S. v. Takai, 941 F.2d 738, 744 (9th Cir. 1991)(multiple incidents over
six-week period in effort to obtain green cards by bribing INS official still constituted a single act of
aberrant behavior where D's crime did not lead to pecuniary gain, government agent influenced D to
commit crime, and one D committed charitable acts-outstanding good deeds); U.S. v. Dickey, 924
F.2d 836 (9th Cir. 1991) (crime may be aberrant where D stole $80,000 which he received by bank
error); U.S. v. Garcia, 182 F.3d 1165, 1176 (10th Cir. 1999) (that defendant’s crime was “carefully
planned” did not preclude finding of aberrant behavior because the correct focus is not on the
number of discrete acts undertaken by the defendant but rather on the aberrational character of the
conduct); U.S. v. Jones, 158 F.3d 492 (10th Cir. 1998) (where defendant pled guilty to possession of
a firearm by a prohibited person, the district court did not abuse its discretion in departing downward
by three levels to probation when, as one of eleven factors, it considered that crime was aberrant
conduct where the defendant had been law abiding until age 35 when his marriage disintegrated).
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District Court

U.S. v Myers, 2004 WL 165314 (S.D. lowa Jan. 26, 2005) (where D 40 years of age
with no record and lead blameless life convicted of unlawful possession of short-barrelled
shotgun he sold to his cousin four years earlier, and where advisory guideline 20-30 months,
departure to time served and three month term of supervised release because of aberrant conduct
and because other purposes of sentencing satisfied); U.S. v. Hued, 338 F.Supp.2d 453
(S.D.N.Y. 2004) (where defendant pled guilty to making maintaining a place to store heroin with
range of 41 to 51 months, downward departure of 11 levels granted under 5K2.20(c) for
aberrant conduct because she “was never actively involved in the planning of the criminal
conduct” and her conduct was of “limited duration” and “a marked deviation from an otherwise
law-abiding life.”); U.S. v. Booe, 252 F.Supp. 2d 584 (E.D. Tenn. 2003) (defendant who
robbed bank with note granted 9 level downward departure for aberrant conduct because she was
a 22 year old black single mother of a one year old son, had severe depression, no criminal
record and felt guilt over child's well being--little planning and no violence); U.S. v. Hancock,
95 F.Supp.2d 280 (E.D.Pa. 2000)(downward departure warranted in felon in possession case
where D happened upon weapon and possessed it for very short time to dispose of it, because
conduct was aberrant); U.S. v. laconetti, 59 F.Supp.2d 139 (D. Mass. 1999) (Defendant, who
had no prior criminal record and who pled guilty to the charge of conspiracy to possess with
intent to distribute cocaine, was entitled to eleven-level departure from Sentencing Guidelines
(from level 25 to level 14) based on "single acts of aberrant behavior*--gambling debts to a loan
shark caused by defendant's gambling compulsion resulted in defendant agreeing with loan
shark's idea as to how to extinguish the debts after defendant had tried to pay the debts from his
personal resources, his business, and his family); U.S. v. Martinez-Villegas, 993 F.Supp. 766
(C.D. Cal. 1998)(in drug case downward departure of one level granted because of aberrant
conduct where government offered much money to defendant with no criminal record to perform
single act of transporting drugs); U.S. v. Delvalle, 967 F.Supp. 781 (E.D. N.Y. 1997)
(defendant’s involvement in drug conspiracy on two different days, separated by a week, were so
loosely related they could be seen as single act of aberrant conduct warranting twelve-level
departure); U.S. v. Patillo, 817 F. Supp. 839 (C.D. Cal. 1993) (first time offense, possession of
681 grams of crack, "out of character" for defendant who had stable employment history and in a
moment of "financial weakness" and "unusual temptation™ and demonstration of "tremendous
remorse"”); U.S. v. Baker, 804 F. Supp. 19, 21 (N.D.Cal. 1992) (where D pled guilty to
possession of one kilogram of crack downward departure to minimum mandatory sentence
proper where act was "single act of aberrant behavior"); U.S. v. McCarthy, 840 F. Supp. 1404
(D. Colo. 1993) (aberrant behavior departure to probation proper for armed bank robber who was
disorganized and unsophisticated where he was also facing 5 year mandatory minimum for
possession of gun).

14. Rendering Aid To Victim.

"Rendering aid to a victim is a factor that is not considered by the guidelines.” U.S. v.
Tsosie, 14 F.3d 1438, 1443 (10th Cir. 1994).
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*15. Defendant's Conduct Did Not Threaten The Harm Sought To Be Prevented By The
Law Proscribing The Offense — Perceived Lesser Harm,

See U.S.S.G. § 5K2.11 (departure permissible where d commits a crime “to avoid a
perceived greater harm...[where] circumstances significantly diminish society’s interest in punishing
the conduct” or where “conduct may not cause or threaten the harm or evil sought to be prevented by
the law”); U.S.v. Bayne 2004 WL 1488548, 103 Fed. Appx. 710 (4th Cir. 2004) (unpublished)
(where D charged with possession of sawed off shotgun, four level departure by district court not
improper where D lent gun to a friend who returned it sawed off and where no evidence D possessed
shotgun for any unlawful purpose and where possession would not "cause or threaten the harm or
evil sought to be prevented by the law proscribing the offense”); U.S. v. Hemmingson, 157 F.3d 347
(5th Cir. 1998) (one illegal $20,000 campaign contribution was not within the heartland of money
laundering cases involving long-running, elaborate schemes, so downward departure proper); U.S.
v. Clark, 128 F.3d 122 (2d Cir. 1997) (remanding-district court has discretion to depart downward
on lesser harms theory in felon in possession case where defendant had purchased gun as a gift for
his brother and thus not engaged in activity Congress meant to proscribe); U.S. v. Barajas-Nunez,
91 F.3d 826 (6th Cir. 1996) (not plain error to depart under lesser harms provisions of §5K2.11
where defendant had illegally reentered country after having been deported when he believed his
girlfriend was in grave danger of physical harm and wanted to obtain surgery for her, but remanded
to explain extent of departure); U.S. v. Bernal, 90 F.3d 465 (11th Cir.1996)(D convicted of violation
of Lacey Act by exporting primates to Mexico properly given downward departure from 24 months
to 70 days because D did not threaten animals-the harm sought to be prevented by the statute-but
rather loved animals and wanted them to propagate in Mexico); U.S. v. Carvell, 74 F.3d 8 (1st Cir.
1996)(where D claims he grew marijuana to combat depression and suicidal tendencies, district
court may consider downward departure from 70-month sentence under 8 5K2.11, the "lesser harms™
provision, because sole question is whether the D committed the offense in order to avoid a
perceived greater offense); U.S. v. White Buffalo, 10 F.3d 575 (8th Cir. 1993) (downward departure
proper for defendant who possessed sawed-off shotgun to shoot animals that killed his chickens);
U.S. v. Hadaway, 998 F.2d 917, 919-20 (11th Cir. 1993) (remanded--where D possessed sawed-off
shotgun, court has power to depart downward if possession threatened lesser harm than statute
intended to prevent—defendant claimed that, on a whim, he exchanged a bucket of sheetrock for the
shotgun, intending to keep it as a curiosity or to use it for parts-defendant also said he did not keep
the sawed-off shotgun among his admittedly large collection of firearms because he wasn't sure it
worked).

District Court

U.S. v. VanLeer, 270 F.Supp.2d 1318 (D. Utah 2003) (Judge Cassell) (in felon in possession
case four level departure (from 36 to 18 months) granted because defendant brought shotgun to
pawnshop and sold it; so by disposing of gun outside the heartland of cases--also asserts Feeney
amendment changes little); U.S. v. Nava-Sotelo, 232 F.Supp. 2d 1269, 1283 (D.N.M. 2000) (D
convicted of kidnapping and assault in attempt to help brother escape from lengthy sentence
granted downward departure under 5K2.11 in part because D “believed that his choice to assist
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his brother in the escape attempt was a lesser harm than the devastating consequences to his
parents' mental and physical well-being should they have discovered his brother's true
sentence."); U.S. v. Hancock, 95 F.Supp.2d 280 (E.D.Pa. 2000) (downward departure warranted
in atypical felon in possession case where D happened upon weapon and possessed it for very
short time to dispose of it).

*16. To Enable Defendant To Be Eligible For Boot Camp, Counseling, Or Other
Rehabilitative Program.

[Argument much strengthened in light of Booker] U.S. v. Thompson, 315 F.3d 1071
(9th Cir. 2002) (Berzon, J. concurring) (although district court erred in departing downward on
ground that D's conduct outside heartland of possession of child porn guideline, district court should
consider departure to allow D to enter sex treatment in prison immediately, instead of waiting years
in prison); U.S. v. Jones, 158 F.3d 492 (10th Cir. 1998) (where defendant pled guilty to possession
of a firearm by a prohibited person, the district court did not abuse its discretion in departing
downward by three levels when, as one of eleven factors, it considered that imprisonment would
sever the defendant’s access to rehabilitative counseling — one of the purposes of sentencing is “to
provide the defendant with needed education or vocational training, medical care, or other
correctional treatment in the most effective manner.” 18 U.S.C. §3553(a)(2)(D)); U.S. v. Martin,
827 F.Supp. 232 (S.D.N.Y. 1993) (district court departed downward from 48 to 30 months to enable
D to be eligible for boot camp. Court found that boot camp might help the defendant make a clean
break with former lifestyle and departure proper if boot camp provided the best hope of protecting
the public, deterring misconduct and providing rehabilitation); cf. U.S. v. Duran, 37 F.3d 557, 560-
61 & n. 3 (9th Cir. 1994) (*once imprisonment is selected as the means of punishment,” the court
may consider "correctional treatment™ and "rehabilitation” to determine the length of sentence. In
this case, these considerations justified a longer sentence. Court notes that "a sentence of not less
than 12 nor more than 30 months permits the court to commit a defendant to an Intensive
Confinement Center." Inaddition, a sentence of 18 to 24 months allowed inmate to enter, complete,
and receive "fullest possible benefit under prison drug abuse program.”).

17 Departure To Substitute Community Confinement For Prison

Note that Application Note 6 to USSG 5C1.1 authorizes a departure that permits substitution
of more community confinement than otherwise authorized for an equivalent number of months of
imprisonment for treatment (“e.g. substitution of twelve months in residential drug treatment for
twelve months of imprisonment” ). But see U.S v. Malley , 307 F.3d 1032 (9th Cir. 2002) (this
provision does not authorize reduction in the offense level).
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18. To Enable Defendant To Make Restitution.

U.S. v. Blackburn, 105 F.Supp.2d 1067 (D.S.D. 2000) (where D pled guilty to failure to pay
child support and was $15,000 in arrears, and where guideline called for 12-18 months of
imprisonment with one year of supervised release, imprisonment counter-productive towards
payment of child support, and court grants downward departure on its own motion to probation to
make sure that defendant would be subjected to a longer term of supervision, which would have
been possible if imprisonment imposed); caveat For crimes committed after October 27, 2003, the
guidelines prohibit departures for restitution if required by law or the guidelines. USSG 5K.0(d)(4).
[argument that restitution is mitigating factor much strengthened after Booker]

*19. The Defendant Suffered Extraordinary Physical Or Sexual Abuse As Child.

U.S. v. Walter, 256 F.3d 891 (9th Cir. 2001)(where D sent threat to the president, district
court could downward depart from 41 months sentence because combination of brutal beatings by
defendant's father, the introduction to drugs and alcohol by his mother, and, most seriously, the
sexual abuse defendant faced at the hands of his cousin, constituted the type of extraordinary
circumstances justifying consideration of the psychological effects of childhood abuse and establish
diminished capacity); U.S. v. Brown, 985 F.2d 478 (9th Cir. 1993) (where D offered a letter
recounting his childhood of severe abuse and neglect and produced psychologist's report concluding
that childhood trauma was the primary cause of D's criminal behavior, court could grant downward
departure); U.S. v. Roe, 976 F.2d 1216 (9th Cir. 1992) (court clearly erred in holding it did not have
discretion to depart downward where defendant's suffered extraordinary sexual abuse as a child);
U.S. v. Rivera, 192 F.3d 81, 84 (2d Cir. 1999) (“It seems beyond question that abuse suffered
during childhood — at some level of severity — can impair a person’s mental and emotional
conditions...in extraordinary circumstances...district courts may properly grant a downward
departure on the ground that extreme childhood abuse caused mental and emotional conditions that
contributed to the defendant's commission of the offense” but D not entitled to one here because he
“failed to allege and show, as required for a 85H1.3 departure, that any abuse he may have suffered
rose to the extraordinary level that can be assumed to cause mental or emotional pathology”); U.S.
v. Pullen, 89 F.3d 368 (7th Cir. 1996) (in light of Koon v. U.S., 518 U.S. 81 (1996), sentence
remanded to see if D can establish that childhood abuse was extraordinary to enable judge to
exercise discretion to depart downward); see Santosky v. Kramer, 455 U.S. 745, 789 (1982)
(Rehnquist, J., joined by Burger, C.J., White, and O'Connor, J., dissenting) ("It requires no citation
of authority to assert that children who are abused in their youth generally face extraordinary
problems developing into responsible, productive citizens™); Motley v. Collins, 3 F.3d 781, 792 (5th
Cir. 1993) (death penalty) (fact that a doctor did not opine that he murder was likely the result of
child abuse did not preclude jurors from making the required inference "after all, the effects of child
abuse are not peculiarly within the province of an expert . . . it requires no citation of authority to
assert that children who are abused in their youth generally face extraordinary problems developing
into responsible, productive, citizens").

District Court
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U.S. v. Ayers, 971 F.Supp. 1197 (N.D. Ill. 1997) (departure granted based upon cruel
childhood with relentless physical, sexual and psychological abuse over course of years).

20.  The Defendant Was Exposed To Domestic Violence.

The court can consider the defendant's troubled upbringing and his exposure to domestic
violence as a child. U.S. v. Lopez, 938 F.2d 1293, 1298 (D.C.Cir. 1991); see U.S. v. Deigert, 916
F.2d 916, 918-19 (4th Cir. 1990); see Penry v. Lynaugh, 492 U.S. 302, 319 (1989) (evidence about
the defendant's background is relevant because of the belief "long held by this society, that the
defendants who commit criminal acts that are attributable to a disadvantaged background or to
emotional or mental problems may be less culpable than defendants who have no such excuse.")

21. Holocaust Survivor.

U.S. v. Somerstein, 20 F.Supp.2d 454 (E.D.N.Y. 1998) (defendant's history of charitable
efforts, exceptional work history, and experiences as a child victim of the Holocaust, when
considered together, took case out of "heartland” of cases, and warranted a downward departure
where defendant was convicted of mail fraud, making false statements, and conspiracy in connection
with actions taken as principal of a catering firm. The court stated that it "[S]imply . . . cannot see
incarcerating” defendant for her offenses after what she had experienced during the Holocaust, in
which she lost half of her family).

22. The Defendant Is Elderly

U.S. v. Nellum, 2005 WL 300073 (N.D. Ind. Feb. 3, 20005) (where 57-year old
defendant convicted of distributing crack-cocaine; and his guideline sentencing range was 168-
210 months, sentence of 108 months because court had also to consider the need to deter
Nellum and others from committing further crime under § 3553(a)(2). A guideline sentence
would mean the defendant would be over the age of seventy at his release. The court’s sentence
will cause his release at 65 and “The likelihood of recidivism by a 65 year old is very low.” See
United States Sentencing Commission Report released in May, 2004) (located at http://ww
w.ussc.gov/publicat/Recidivism-General.pdf.); Under the advisory guidelines, age is not
“ordinarily” not relevant pursuant to U.S.S.G. 85H1.1, maybe so in unusual cases or in
combination with other factors. However, that “age may be a reason to impose a sentence
below the applicable guideline range when the defendant is elderly and infirm and where a form
of punishment such as home confinement might be equally efficient as and less costly than
incarceration); U.S. v. Hildebrand, 152 F.3d 756 (8th Cir. 1998) (affirmed downward departure
for 70-year old from range of 51-63 months to probation with 6 months in home confinement
where D bookkeeper for a group convicted of mail fraud and had life-threatening health
conditions — even though court of appeals said it would not have granted a departure); U.S. v.
Higqins, 967 F.2d 841 (3d Cir. 1992) (young age and stable employment will justify a downward
departure if "extraordinary"; remanded to see if judge realized he had power); U.S. v.
Dusenberry, 9 F.3d 110 (6th Cir. 1993) (downward departure granted due to defendant’s age and
medical condition — removal of both kidneys requiring dialysis three times a week); U.S. v.
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Baron, 914 F. Supp. 660, 662-665 (D. Mass. 1995) (in bankruptcy fraud, downward departure
from range of 27-33 months to probation and home detention to a 76-year old defendant with
medical problems which could be made worse by incarceration); see U.S. v. Moy, 1995 WL
311441, at *25-29, *34 (N.D.III. May 18, 1995) (downward departure based upon defendant's
advanced age, aggravated health condition, and emotionally depressed state); U.S. v. Roth, 1995
WL 35676, at *1 (S.D.N.Y. Jan.30, 1995)(sixty-three year old defendant with neuromuscular
disease had "profound physical impairment” warranting downward departure). This departure
is available even in sex with minor cases and child porn cases. USSG 5K2.22 (effective
April 30, 2003).

Practice tip: Argue as mitigating factor: "management problems with elderly inmates, ... are
intensified in the prison setting and include: vulnerability to abuse and predation, difficulty in
establishing social relationships with younger inmates, need for special physical accommodations in
a relatively inflexible physical environment. Correctional Health Care, Addressing the Needs of
Elderly, Chronically Ill, and Terminally Il Inmates, U.S. Department of Justice, National Institute of
Corrections, 2004 edition, pp 9 and 10. The report notes on page 10 that first time offenders are
"easy prey for more experienced predatory inmates.” It should be noted that throughout the report,
the elderly are defined by the various institutions as 50 or older.

22A. Unlikely to Be A Recidivist

United States v. Nellum, 2005 WL 300073, 2005 U.S. Dist. LEXIS 1568 (N.D. Ind. Feb. 3,
2005) (Simon, J.) (post Booker, in crack case where Guideline range was 168-210 months,
imposing sentence of 108 months where, among other things unlikely to recidivate because of
his age of 57, relying on government statistics)

23. The defendant is youthful and immature mental age

U.S. v. Allen, 250 F.Supp.2d 317 (SDNY 2003)(Where D convicted of drugs and guns, D
entitled to 8 level departure from 80 months to 30 months because his mental immaturity-even
though 21 behaves like 14 year old and psychological problems and mild retardation take case out of
heartland of drug and gun cases)

24, Excellent Employment History.

U.S. v. Thompson, 74 F.Supp.2d 69 (D.Mass. 1999) (departure from 87 to 60 months in
drug case-setting out framework for determining when employment history and family ties warrant
downward departure as extraordinary — here “not only did defendant exhibit a sustained commitment
to his family dating back to the instant he became a father, he consistently worked to provide for
them”), reversed 234 F.3d 74 (1st Cir. 2000) (district court erred in limiting its inquiry to cases
involving crack cocaine dealers and then asking whether defendant’s record stood apart from the
rest); U.S. v. Jones, 158 F.3d 492 (10th Cir. 1998) (where defendant pled guilty to possession of a
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firearm by a prohibited person, the district court did not abuse its discretion in departing downward
by three levels when, as one of eleven factors, it considered the defendant’s “long impressive work
history ...where good jobs are scarce.” Even though under 85H1.5 ordinarily a discouraged basis,
here unusual); U.S. v. Higgins, 967 F.2d 841 (3d Cir. 1992) (young age and stable employment will
justify a downward departure if "extraordinary"; remanded to see if judge realized he had power);
U.S. v. Alba, 933 F.2d 1117 (2d Cir. 1991) (long-standing employment at two jobs); U.S. v.
Jagmohan, 909 F.2d 61 (2d Cir. 1990) (exceptional employment history and nature of the crime);
U.S. v. Big Crow, 898 F.2d 1326, 1331-32 (8th Cir. 1990) (excellent employment record); U.S. v.
Shoupe, 988 F.2d 440 (3d Cir. 1993) (age and immaturity considered in whether criminal history
overstates propensity); U.S. v. Ragan, 952 F.2d 1049 (8th Cir. 1992) (defendant stopped using drugs
a year before his indictment, maintained steady employment, and offered to cooperate-departure
affirmed where government did not object at sentencing).

*25. The Defendant Manifested "'Super' Acceptance Of Responsibility.

Caveat: For crimes committed on or after October 27, 2003, the guidelines eliminate this
ground for departure. See New USSG 5K2.0(d)(2). Booker reverses the caveat. Moreover, frame
issue in terms of post offense rehabilitation. See U.S. v. Smith, 311 F.Supp.2d 801 (E.D. Wis.
2004) (in sale of crack case, two level downward departure from heartland of sentencing guidelines
granted, even though defendant also received offense level reduction for acceptance of
responsibility, where defendant demonstrated self- improvement, fundamental change in attitude,
and complete withdrawal from criminal drug distribution lifestyle in three years before he was
arrested and before he knew he was under investigation, and those post-offense, pre-arrest
rehabilitative efforts had not been taken into account in formulating guideline range.

For crimes committed before October 27, 2003, see U.S. v. Kim, 364 F.3d 1235 (11" Cir.
2004) ($280,000 restitution by defendants, a husband and wife, after they pled guilty to conspiracy
to defraud the United States and fraudulently obtaining government assistance, respectively, was
extraordinary enough to remove case from heartland and justify downward departure from 24
months to probation and home detention where defendants dipped significantly into their life
savings and voluntarily undertook enormous amount of debt to pay restitution; defendants' conduct
demonstrated their sincere remorse and acceptance of responsibility); U.S. v. Brown, 985 F.2d 478,
482-83 (9th Cir. 1993) (under § 5K2.0, in light of defendant's confession, court can depart
downward from the range if it determines that the two point reduction did not adequately reflect
acceptance); U.S. v. Miller, 991 F.2d 552 (9th Cir. 1993) (voluntary restitution exhibiting
extraordinary acceptance of responsibility can justify downward departure); U.S. v. Farrier, 948
F.2d 1125, 1127 (9th Cir. 1991) (admission of guilt to other crimes can justify departure under
85K2.0, but not further adjustment for acceptance); U.S. v. Gee, 226 F.3d 885 (7th Cir.
2000)(affirms 2-level downward departure for acceptance of responsibility under 85K2.0, where D
was not eligible for adjustment for acceptance under 83E1.1 because went to trial. Defendant
demonstrated a non-heartland acceptance in that he made early and consistent offers to government
to determine legality of his business); U.S. v. Faulks, 143 F.3d 133 (3d Cir. 1998); U.S. v.
DeMonte, 25 F.3d 343, 349 (6th Cir. 1994) (in computer fraud case, departure proper on ground that
defendant admitted to crimes about which government had no knowledge, even though part of plea
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bargain to cooperate-remanded); U.S. v. Evans, 49 F.3d 109 (3d Cir. 1995) (voluntary disclosure of
true identity resulting in increased criminal history score may warrant downward departure); U.S. v.
Rogers, 972 F.2d 489, 494 (2d Cir. 1992) (district court empowered to depart downward where
defendant emerged from a drug-induced state, realized his wrongdoing and turned himself in and
confessed); U.S. v. Lieberman, 971 F.2d 989, 995-96 (3d Cir. 1992) (one level downward departure
0.k. where D offered to make restitution greater that amount taken, met with bankers and offered to
explain how avoided detection, resigned his position and went to FBI to admit his embezzlement,
pled guilty); U.S. v Crumb, 902 F.2d 1337, 1339-40 (8th Cir. 1990) (voluntary surrender nine days
after issuance of warrant 9 month downward departure).

District Court

U.S. v. Rothberg, 222 F. Supp. 2d 1009 (N.D. Ill. 2002) (where defendant pled to copy right
infringement without plea bargain, and where, despite the government's refusal to file motion for
downward departure under U.S.S.G. 8 5K1.1, defendant continued to cooperate with the
government, and where, in doing so, he put himself at risk of a significant detriment: without a plea
agreement, there was nothing to prevent the government from using the information he provided
against him at sentencing, defendant’s efforts show acceptance of responsibility that is outside the
heartland of § 3E1.1, with other factors, warranted two level additional departure); U.S. v. Nguyen,
212 F.Supp.2d 1008 (N.D. lowa 2002) (where D entered Alford plea to possessing 45 grams of crack
and then testified in his sister’s trial that he put them in her handbag, and she was acquitted,
district court grant an extra three level departure to defendant for “extraordinary acceptance of
responsibility,”under U.S.S.G. § 5K2.0); U.S. v. Stewart, 154 F.Supp.2d 1336 (E.D. Tenn. 2001)
(where defendant pled guilty to possession of 8 ounces of cocaine, eight-level downward departure,
in addition to 3 normal levels, granted for “extraordinary acceptance” where defendant continued to
plead guilty even though judge had granted codefendant’s suppression motion which could have
resulted in dismissal of defendant’s case); U.S. v. Davis 797 F. Supp. 672 (D.C.N.Ind. 1992) (8-
level downward departure proper where defendant make $775,000 restitution voluntarily); U.S. v.
Ziegler, 835 F. Supp. 1335 (D. Kan. 1993) (downward departure justified for complete acceptance of
responsibility exhibited by extraordinary drug rehabilitation in that defendant had smoked 20
marijuana cigarettes a day for 20 years and stopped).

26. Defendant Showed Extreme Remorse.

U.S. v. Fagan, 162 F.3d 1280, 1284-85 (10th Cir. 1998)(because guidelines do not
expressly forbid the departure, under rationale of Koon, court may downward depart where
defendant showed great remorse “to an exceptional degree” even though D already received
adjustment for acceptance of responsibility); U.S. v. Jaroszenko, 92 F.3d 486 (7th Cir. 1996).

*27. Post-Offense, Post-Conviction, And Post-Sentencing Rehabilitation.

Caveat: Effective Nov. 1, 2000 (i.e. for crimes committed on or after that date) 85K2.19
prohibits downward departure for “post sentencing rehabilitative efforts, even if exceptional.”
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(The amendment “does not restrict departures based on extraordinary rehabilitative efforts prior
to sentencing.” U.S.S.G., Appendix C, No. 602); Caveat questionable now in light of Booker.

U.S. v. Green, 152 F.3d 1202 (9th Cir. 1998) (post-sentencing rehabilitative efforts — here,
exemplary conduct in prison — may be basis for downward departure in manufacturing 4,000
marijuana plant case, and no abuse to depart downward 11 levels and re-sentence defendant to
30 days — no difference between post-offense and post-sentencing rehabilitation — court need not
analogize to comparable guideline provisions to explain extent of departure so long as
reasonable); U.S. v. Newlon, 212 F.3d 423 (8th Cir. 2000) (departure from 110 to 90 months not
abuse of discretion where prior to his arrest on charge of felon in possession D had, at his own
request, spent 85 hours in drug and alcohol program; his counselor reported that he had a sincere
desire for treatment, and his family noted a marked improvement in his behavior and attitude);
U.S. v. Bradstreet, 207 F.3d 76 (1st Cr. 2000) (departure from 51 to 31 months at re-sentencing
in securities fraud case not abuse of discretion for post-offense rehabilitation while in prison D
tutored inmates, taught adult that he developed, volunteered and succeeded in the prison's Boot
Camp Program, began serving as the prison chaplain’s assistant, became a program assistant and
clerk of the prison parenting program, and lectured at local colleges to business students on
ethical perils in the business world and where appended to the motion were letters of
commendation from people with whom he had worked in prison as well as from several of the
inmates whom he had assisted.); U.S. v. Rudolph, 190 F.3d 720 (6th Cir. 1999) (at re-sentencing
court may depart down for extraordinary rehabilitation occurring after original sentencing); U.S.
v. DeShon, 183 F.3d 888 (8th Cir. 1999) (where D pled to tax evasion etc., district court did not
abuse its discretion in departing downward from 30-37 months to 5 months community
confinement without work release based on defendant's post-offense rehabilitation, after
witnesses testified that he had "renewed his life in the church” and was making extraordinary
efforts to turn his life around); U.S. v. Jones, 158 F.3d 492 (10th Cir. 1998) (where defendant
pled guilty to possession of a firearm by a prohibited person, the district court did not abuse its
discretion in departing downward by three levels to probation when, as one of eleven factors, it
considered that the defendant had adhered to the conditions of his release and changed both his
attitude and conduct during his release constituting exceptional post-offense rehabilitation.
Cases forbidding a departure on this ground have been overruled by Koon); U.S. v. Rhodes, 145
F.3d 1375 (D.C.Cir. 1998) (post-conviction rehabilitation grounds for departure if “exceptional
degree” of rehabilitation shown — in light of Koon); U.S. v. Whitaker, 152 F.3d 1238, 1241
(10th Cir. 1998) (defendant's "drug rehabilitation efforts" could possibly provide a basis for
departure and case remanded for the district court to decide); U.S. v. Kapitzke, 130 F.3d 820
(8th Cir. 1997) (post-offense rehabilitation effort in child porn case may justify downward
departure where defendant has undergone eight months of sex offender and chemical
dependency treatment with a high probability of success); U.S. v. Core, 125 F.3d 74 (2d Cir.
1997) (good conduct in prison after initial sentencing may justify downward departure on re-
sentencing. On remand, court should determine if D’s rehabilitative efforts justify departure);
U.S. v. Sally, 116 F.3d 76 (3d Cir. 1977) (In light of Koon, a defendant’s post-conviction
rehabilitation efforts may be sufficient to warrant a downward departure where D is resentenced
several years later if there is at least “concrete gains toward turning ones’ life around.” Here, D
was 17 when convicted of crack and gun charges and has since earned his GED and nine college
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credits); U.S. v. Brock, 108 F.3d 31 (4th Cir. 1997) (D convicted of credit card fraud with 12-18
months guidelines sought downward departure because of post-arrest rehabilitation; district
denied saying no authority. Remanded because previous decision ruling out such departures no
longer good law in light of Koon); U.S. v. Workman, 80 F.3d 688 (2d Cir. 1996) (between
defendant’ criminal conduct and arrest he left a gang joined the army and was honorably
discharged — a modest downward departure proper because defendant abandoned his criminal
lifestyle-"[R]ehabilitation efforts by drug-addicted defendants may justify downward departures
under appropriate circumstances."); U.S. v. Williams, 65 F.3d 301, 306 (2d Cir. 1995) (when a
defendant who has been in federal custody since his arrest has had no opportunity to pursue any
rehabilitation, when he had been admitted to a selective and intensive inmate drug treatment
program and a guideline sentence would deprive him of his only opportunity rehabilitate himself,
departure from 130 months to 60 months is reasonable if additional conditions attached to
supervised release term); U.S. v. Maier, 975 F.2d 944, 945 (2d Cir.1992) (affirming departure
where defendant's "efforts toward rehabilitation followed an uneven course, not a surprising
result for someone with a fourteen- year history of addiction™);.

District Court

U.S. v. Smith, 311 F.Supp.2d 801 (E.D. Wis. 2004) (in sale of crack case, two level
downward departure from heartland of sentencing guidelines granted , even though defendant
also received offense level reduction for acceptance of responsibility, where defendant
demonstrated self- improvement, fundamental change in attitude, and complete withdrawal from
criminal drug distribution lifestyle in three years before he was arrested and before he knew he
was under investigation, and those post-offense, pre-arrest rehabilitative efforts had not been
taken into account in formulating guideline range); U.S. v. Parella, 273 F.Supp. 2d 161 (D.
Mass. 2003) (where D convicted of being getaway driver in three bank robberies, court departs
from 30-37 months to probation because defendant “totally changed his life and his behavior”
and treatment was successful “a rehabilitated defendant is not likely to be a recidivist”); U.S. v.
Lange, 241 F. Supp. 2d 907 ( E.D. Wis. 2003) (where D convicted of distributing crack, 2 level
departure granted for post offense rehabilitation where he became leader of treatment group,
gave up drugs, reconnected with his family, and showed great insight into his problems); U.S. v.
Rosado, 254 F.Supp.2d 316 (SDNY 2003) (D convicted of distribution of heroin given 2 level
departure for post offense rehabilitation where he successfully complete shock incarceration
while in jail, obtained GED, gave up drugs, found employment, and severed ties with his drug-
dealing friends); U.S. v. Bodden, 2002 WL 1364035 (SDNY June 24, 2002) (unpublished)
(defendant convicted of bank fraud with range of 18-24 months court grants departure to 6
months halfway house because of efforts at drug rehabilitation even where relapses “The
standards for departure, particularly in the context of long-term drug addiction, do not require
unblemished success in a defendant's path to recovery, but rather extraordinary progress as
measured by all relevant factors.) ; U.S. v. K., 160 F.Supp.2d 421 (E.D.N.Y. 2001) (where D
convicted of trying to sell ecstasy and where government agreed that D should be sentenced on
basis of 1000 pills actually sold instead of 15,000 said he could get so guideline 12-18 months,
and where D mentally retarded, Judge Weinstein continues sentencing one year in part to
enable D to attend rehabilitation program and demonstrate post offense rehabilitation for
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downward departure—strong statements in favor of continuing sentences to enable defendant to
show rehabilitation) (See Flowers below); U.S. v. Hernandez, 2001 WL 96369, *3 (S.D.N.Y.
Feb. 2, 2001)(unpublished) (D’s “significant and successful efforts at rehabilitation from her
addiction to heroin since her arrest are extraordinary factors warranting a downward departure”
from 12-18 months to probation); U.S. v. Wilkes, 130 F.Supp.2d 222, 240-41 (D.Mass. 2001)
(departing where, after a decade of severe alcohol and drug abuse, defendant obtained
counseling, remained drug-free, and re-established meaningful personal and family
relationships); U.S. v. Seethaler, 2000 WL 1373670, *2 (N.D.N.Y. Sept. 19, 2000)(unpub.)
(downward departure from 46 to 30 months for post-offense rehabilitation where D had
completely resolved the sexual fetish and had no continuing urges to search for pornography on
the Internet or in any other situation and where D appears to have re-established himself in his
family and in his occupational pursuits); U.S. v. Kane, 88 F.Supp.2d 408 (E.D. Pa. 2000) (where
D convicted of selling meth and where he had abused drugs and alcohol for 25 years, but where
urine tests since his release from drug program showed he had stopped use of drugs and limited
alcohol consumption, downward departure from 188 to 120 months warranted “in recognition of
since effort to repair his life” even though a few lapses because lapses have to be viewed in
context of his former behavior); U.S. v. Blake, 89 F.Supp.2d 328 (E.D.N.Y. 2000) (in bank
robbery, departure from level 29 to level 8 and probation proper in part because incarcerating
defendant would “reverse the progress she has made” and considering the decreasing
opportunities for rehabilitation in federal prisons resulting from ever-increasing prison
populations); U.S. v. Bennett, 9 F. Supp. 2d 513 (E.D.Pa. 1998) (even where defendant does
not accept responsibility, his full restitution early in case and efforts to recover funds warranted
downward departure 91 months (from 235 to 144) in part under 85K2.0), aff’d 161 F.3d 171 (3d
Cir. 1998); U.S. v. Flowers, 983 F.Supp. 159 (E.D.N.Y. 1997) (Weinstein, J.) (sentencing
continued for one year to allow time to determine if D truly rehabilitated); U.S. v. Shasky,
939 F. Supp. 695 (D.Neb. 1996) (departing downward in child porn case where defendant
entered a nationally recognized sex offender program and had an excellent long-term prognosis
with minimum risk of re-offending); U.S. v. Griffiths, 954 F.Supp. 738 (D.Vt. 1997) (13-level
downward departure granted on basis of D’s extraordinary rehabilitative efforts after D
overcame drug use, left his former lifestyle entirely behind him, and became involved in
program for children; D’s progress would be utterly frustrated if D were incarcerated); U.S. v.
Neiman, 828 F.Supp. 254 (S.D.N.Y.1993) (downward departure granted based upon likelihood
of rehabilitation in non-narcotics context where religious leaders and family members agreed to
supervise home confinement and medical treatment was to be provided.)

Note: In Ninth Circuit, do not frame issue in terms of rehabilitation from drug addiction,
because departure on this ground alone is forbidden. U.S. v. Martin, 938 F.2d 162 (9th Cir.
1991) (no departure possible for drug rehabilitation because guidelines already took into drug
addiction into account and departure would give break to an addict that non-addict doesn't get)
[Practice note: The result, if not the holding, highly questionable now in light of Koon and
Booker]; see U.S. v. Akin, 62 F.3d 700 (5th Cir. 1995) (five circuits allow departure for
extraordinary presentence efforts in alcohol or drug rehabilitation); see U.S. v. Ragan, 952 F.2d
1049, 1050 (8th Cir. 1992) (not plain error to grant downward departure to D who had stopped
using drugs for a year before his indictment and who maintained steady employment); U.S. v.
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Maddalena, 893 F.2d 815, 818 (6th Cir. 1989) (district court may consider D's pre-arrest efforts
to avoid drugs in extraordinary circumstances); U.S. v. Maier, 975 F.2d 944, 946-49 (2d Cir.
1992) (affirming downward departure and noting distinction between drug dependence and effort
to conquer drug dependence so 5H1.4 not relevant; contrary to 9th Circuit, rehabilitation is
worthy goal of sentencing, even if not of incarceration); U.S. v. Sklar, 920 F.2d 107 (1st Cir.
1990); U.S. v. Williams; 948 F.2d 706 (11th Cir. 1991) (truly extraordinary post-arrest pre-
sentence recovery may justify downward departure); U.S. v. Harrington, 947 F.2d 956 (D.C.

Cir. 1991).

28. Post-Offense Restitution.

U.S. v. Kim, 364 F.3d 1235 (11" Cir. 2004) (Payment of $280,000 restitution by
defendants, a husband and wife, after they pled guilty to conspiracy to defraud the United States
and fraudulently obtaining government assistance, respectively, was extraordinary enough to
remove case from heartland and justify downward departure from 24 months to probation and
home detention where defendants dipped significantly into their life savings and voluntarily
undertook enormous amount of debt to pay restitution; defendants' conduct demonstrated their
sincere remorse and acceptance of responsibility); U.S. v. Garlich, 951 F.2d 161, 163 (8th Cir.
1991) (district court erred in failing to exercise its discretion to determine if defendant who
turned over assets of $1.4 million to cover loss of $253,000 merited departure for extraordinary
restitution); U.S. v. Miller, 991 F.2d 552, 553-54 (9th Cir. 1993) (remanding for district court to
determine whether $58,000 repaid for $45,000 embezzled constituted atypical restitution); U.S.
v. Hairston, 96 F.3d 102, 107-08 (4th Cir.1996) (1997) (payment of restitution can, in
exceptional circumstances, be basis for departure from sentencing guidelines-here, however,
restitution of less than half of money embezzled and only after indictment to avoid civil liability
not extraordinary); U.S. v. Lieberman, 971 F.2d 989, 996 (3d Cir. 1992) (affirming departure
where defendant agreed to pay "$34,000 more than he thought he owed and to which he pled
guilty"); U.S. v. Bennett, 9 F.Supp.2d 513 (E.D.Pa. 1998) (even where defendant does not
accept responsibility, his full restitution early in case and efforts to recover funds warranted
downward departure 91 months (from 235 to 144) in part under §5K2.0): United States v.
DeMonte, 25 F.3d 343, 346 (6th Cir.1994) (stating that "we have acknowledged that
restitutionary payments may constitute ‘exceptional circumstances' that justify a downward
departure™ (citing United States v. Brewer, 899 F.2d 503, 509 (6th Cir.1990))); United States v.
Bean, 18 F.3d 1367, 1369 (7th Cir.1994) ("Undoubtedly there are circumstances that would
justify using 8 5K2.0 to [depart downward on the basis of restitution] beyond [the] two levels [of
reduction provided by 8 3E1.1]."); United States v. Oligmueller, 198 F.3d 669, 672 (8th
Cir.1999) (affirming a district court's downward departure on the basis of extraordinary
restitution because "[w]e have previously held that cases can fall outside the heartland when
there are extraordinary efforts at restitution” (citing United States v. Garlich, 951 F.2d 161, 163

(8th Cir.1991)).

29.  Voluntary Disclosure Of A Crime.
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U.S.S.G. 85K2.16; U.S. v. Jones, 158 F.3d 492 (10th Cir. 1998) (where defendant pled
guilty to possession of a firearm by a prohibited person, the district court did not abuse its
discretion in departing downward by three levels when, as one of eleven factors, it considered
that the defendant voluntarily disclosed to pretrial services officer false statements he made to
obtain firearm even though would have been inevitably discovered by FBI); U.S. v. Plunkett,
(Cr. 93-60, Sept. 7, 1993)(in unarmed bank robbery case, under U.S.S.G. 5K2.16, Helen Frye in
departed downward 18 levels, from 21 to 3 because the defendant, while serving time on an
unrelated sentence, called up the FBI and confessed to a robbery he had committed two years
earlier); U.S. v. DeMonte, 25 F.3d 343 (6th Cir. 1994) (in computer fraud case, departure proper
on ground that defendant admitted to crimes about which government had no knowledge, even
though plea bargain required cooperation-remanded); but see U.S. v. Brownstein, 79 F.3d 121
(9th Cir.1996)(no departure permissible under 85K2.16 where D voluntarily came to police
about bank robberies because police already knew about crimes even if they didn't know who did
them).

30 A. Voluntary Cessation of Criminal Conduct Before Discovery

U.S. v. Numemacher, 362 F.3d 682 (10™ Cir. 2004) (where D possessed and distributed
child porn on his website for a short time but destroyed all porn before learning of the
investigation and where he cooperated with the FBI, conduct “atypical” and justified a
downward departure)

31.  The Defendant Showed Utter Lack Of Sophistication.

U.S. v. Jagmohan, 909 F.2d 61 (2d Cir. 1990)(where D bribed city official, downward
departure from 15 to 21 months to probation and fine warranted because defendant's use of
personal check in bribery transaction showed “utter lack...of sophistication” usually shown by
persons bribing an official); cf. U.S. v. Castro-Cervantes, 927 F.2d 1079, 1081 (9th Cir. 1990)
(upward departure upheld because guidelines "do not take into account the sophistication of the
robber").

*32. Cooperation With Authorities To Prosecute Others.

U.S.S.G. 85K1.1 (Upon motion of the government); U.S. v. Udo, 963 F.2d 1318, 1319
(9th Cir. 1992) (once government makes motion, court can depart more than government
recommends); U.S. v. Tenzer, 213 F.3d 34 (2d Cir. 2000) (remanded —district court does have
discretion to depart where D tried to negotiate with IRS to make payments through voluntary
disclosure program, even though talks broke down and D convicted).

33. Cooperation With Third Party Business, Not For Prosecution of Others.

U.S. v. Truman, 304 F.3d 586 (6th Cir. 2002) (where defendant stole large quantities of
controlled substances from lab, and after his arrest, provided information that led to upgrades in
the security procedures used by the lab, district court erred in not considering whether it could
court departed downward from sentencing range of 121 to 151 months under 5K2.0 , which
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authorizes departure for circumstances not mentioned by the Sentencing Commission, even
though gov. did not file 5K1.1 cooperation motion, citing U.S. v. Kaye, 140 F.3d 86 (2" Cir.
1998) ( "when a defendant moves for a downward departure on the basis of cooperation or
assistance to government authorities which does not involve the investigation or prosecution of
another person, U.S.S.G. § 5K1.1 does not apply and the sentencing court is not precluded from
considering the defendant's arguments solely because the government has not made a motion to
depart.” Case remanded).

34, Cooperation With The Judiciary And Facilitation of The Administration Of Justice.

U.S. v. Garcia, 926 F.2d 125 (2d Cir. 1991) (even in absence of government §5K1.1
motion, court can depart downward where defendant's plea induced others to plead thereby
clearing busy trial court's calendar); U.S. v. Carrozza, 807 F. Supp. 156 (D.Mass. 1992) (same)
aff’d, 4 F.3d 70 (1st Cir. 1993); U.S. v. Patillo, 817 F. Supp. 839 (C.D.Cal. 1993) (a complex of
mitigating factors including aberrant conduct, minimal role, and assistance to probation officer
during L.A. riots); contra, U.S. v. Shrewsberry, 980 F.2d 1296 (9th Cir. 1992) (Practice idea:
Reconsider in light of Koon and especially Booker); see U.S. v. Dethlefs, 123 F.3d 39 (1st
Cir. 1997) (criticizing Shrewsberry and noting that since Koon, “in theory, the court had
authority to depart for conduct (i.e., the timely guilty pleas) which conserved judicial resources
and thereby facilitated the administration of justice” Court said, however, “the case for
departure, overall, falls so far short of Garcia that the court's global departures cannot survive”);
U.S v. Shah, 263 F.Supp.2d 10 (D.D.C. 2003) (d’s plea which encourages others to plead could
serve as ground for departure but not here).

35. Cooperation Of The Defendant On Court's Own Motion Where Government
Refuses To Make 85K1.1 Motion.

U.S. v. Khoury, 62 F.3d 1138 (9th Cir. 1995) (court may depart downward where
government refuses to make 85K1.1 motion because D went to trial although gov. initially
offered to do so and where D's cooperation led to arrest of co-D); U.S. v. Treleaven, 35 F.3d 458
(9th Cir. 1994); U.S. v. Paramo, 998 F.2d 1212 (3d Cir. 1993) (remanded to show whether
government's refusal to make §85K1.1 motion for only coconspirator who went to trial was
pretextual). When departing downward, court must evaluate D's cooperation on an
individualized basis and cannot engage in mechanical reduction of only 3-levels. U.S. v. King,
53 F.3d 589, 590-92 (3d Cir. 1995).

36. Cooperation that saved life of government informant

United States v. Khan, 920 F.2d 1100 (2d Cir.1990) (the defendant's activity in protecting the
safety of a confidential informant is the sort of substantial assistance that the sentencing
court could consider absent a government motion, since an exception to 8 5K1.1's motion
requirement exists "where the defendant offers information regarding actions he took,
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which could not be used by the government to prosecute other individuals.™).
37. Cooperation With Congressional Committee.

U.S. v. Stoffberg, 782 F. Supp. 17 (E.D.N.Y. 1992) (where defendant convicted of
violating munitions export laws and sentencing range 8-14 months, three level downward
departure proper where House Committee wrote letter to sentencing judge asking for
consideration in light o defendant’s testimony and cooperation with Committee).

*38. Cooperation With State Or Local Authorities.

Government has authority to move under 85K1.1 for downward departure even if D
cooperated only with state authorities. U.S. v. Emery, 34 F.3d 911 (9th Cir. 1994), and §5K1.1
motion not necessary where defendant cooperated with local law-enforcement. U.S. v. Kaye,
140 F.3d 86 (2d Cir. 1998), vacating, 65 F.3d 240 (2d Cir. 1995); contra, U.S. v Emery, 34 F.3d
911, 913 (9th Cir. 1994) (85K1.1 controls cooperation to local authorities so that departures
available only on government motion).

39. Cooperation By Third Party On Behalf Of Defendant.

Cooperation by defendant’s girlfriend permits downward departure under 18 U.S.C.
83553(b) because cooperation is an encouraged basis of departure; and cooperation by third
parties on behalf of the defendant is not mentioned by the guidelines. Here, while D incarcerated,
D asked girlfriend to work for police, and she set up drug buys with no remuneration. So
departure of 3 levels granted. U.S. v. Abercrombie, 59 F.Supp. 2d 585 (S.D. W.Va. 1999)

40.  Attempted Cooperation With IRS.

U.S. v. Tenzer, 213 F.3d 34 (2d Cir. 2000) (remanded —district court has discretion to
depart where D tried to negotiate with IRS to make payments through voluntary disclosure
program, even though talks broke down and D convicted).

*41. Extraordinary Family Situations Or Responsibilities Or Where Incarceration
Would Have Extraordinary Effect On Innocent Family Members.

Caveat one: For crimes committed on or after October 27, 2003, USSG 5H1.6 adds
commentary giving list of factors court should consider in determining whether to depart on this
ground including seriousness of the offense, involvement in the offense, danger to family
members, whether service of sentence with range will cause substantial and special loss of
essential care taking, etc.; [But question relevance now in light of Booker]

Caveat two: For sex and child porn crimes committed on or after April 30, 2003, this
departure arguably no longer available, but question this caveat in light of Booker..
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Otherwise, see U.S. v. Leon, 341 F.3d 928 (9th Cir. 2003) (in false income tax return
case court affirms district court's downward departure of six levels from 30 months to 10-16
months granted because defendant sole caregiver of his wife who suffered from renal failure and
is suicidal-court reaches same result whether standard is abuse of discretion or de novo as
required by Feeney amendment); U.S. v. Aguirre, 214 F.3d 1122 (9th Cir. 2000) (within district
court’s discretion to depart downward 4 levels for extraordinary family circumstances "based on
the fact that there is an 8 year-old son who's lost a father and would be losing a mother for a
substantial period of time"); U.S. v. Dominguez, 296 F.3d 192 (3" Cir.2002) (in bank fraud
case, district court erred in holding it could not depart four levels downward for defendant who
resided with her elderly parents, who were physically and financially dependant upon her where
father had undergone brain surgery and had suffered a heart attack, was non-ambulatory, obese,
incontinent, has significantly impaired mental ability, and experiences difficulty speaking, and
where mother has severe arthritis and heart problems which prevented her from physically caring
for her husband and, although she is seventy-five years old, is now forced to work to support
him... circumstances were "truly tragic”); U.S. v. Gauvin, 173 F.3d 798 (10th Cir. 1999)
(where defendant supported 4 young children and wife worked 14 hours a day 44 miles from
home and barely able to provide for children, and at risk of losing custody of children and job,
and no extended family to take custody of children, departure of three levels to 37 months,
making D eligible for shock incarceration, warranted under 85H1.6 “to minimize the impact of
defendant’s children”); U.S. v. Owens, 145 F.3d 923 (7th Cir. 1998) (affirmed downward
departure from level 32 (169 to 210 months) to 120 months under 5H1.6 for defendant convicted
of possession of crack cocaine with intent to distribute where "he maintained a good relationship
with his [three] children™; he also spent time every day with a brother who suffered from Downs
Syndrome and where common law wife testified that if the defendant went to prison "she might
have to move to public-assisted housing and receive welfare benefits." So district court said
defendant's situation "differs from that of a typical crack dealer in that [the defendant] takes an
active role in raising his children and supporting his family.” ); U.S. v. Galante, 111 F.3d 1029
(2d Cir.1997) (affirms district court’s downward departure in drug case from 46-57 months to 8
days — where D showed he was a conscientious and caring father of two sons who would have
faced severe financial hardships ); United States v. Milikowsky, 65 F.3d 4, 8 (2d Cir. 1995)
("Among the permissible justifications for downward departure ... is the need, given appropriate
circumstances, to reduce the destructive effects that incarceration of a defendant may have on
innocent third parties.”); U.S. v. Rivera, 994 F.2d 942, 952-54 (1st Cir. 1993) (Note: reasoning
of this case largely adopted in Koon) (Breyer, J.); U.S. v. Haversat, 22 F.3d 790 (8th Cir. 1994)
(in antitrust case where husband's care is critical to well-being of mentally ill wife, downward
departure ok, but not to probation); U.S. v. Ekhator, 17 F.3d 53 (2d 1994) (even where d agreed
not to ask for downward departure court may do so sua sponte if unusual family circumstances;
here Nigerian widow with five children 3 of whom were very ill; remanded); U.S. v. One Star, 9
F.3d 60 (8th Cir. 1993) (ex-felon in possession — departure downward from 33 months to
probation proper where defendant not dangerous, possessed revolver in self-defense, had strong
family ties, and lived on Indian reservation); U.S. v. Sclamo, 997 F.2d 970 (1st Cir. 1993)
(affirmed downward departure from 24-30 month range to six months home detention for
defendant who had been living with a divorced woman and her two children since and had
developed special relationship with woman's son that helped ameliorate son's serious
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psychological and behavioral problem, and son would regress if D incarcerated); U.S. v.
Gaskill, 991 F.2d 82, 85-86 (3d Cir. 1993) (remanded for court to consider downward whether
departure to house confinement or probation warranted under 85H1.6 where defendant only care-
provider to mentally ill wife, no danger to community — indeed benefit to it by allowing D to
care for wife — and only short period of incarceration called for); U.S. v. Johnson, 964 F.2d 124,
128-130 (2d Cir. 1992) (where D was a single mother responsible for three young children and
young child of her institutionalized daughter, depart not because D has lesser culpability but
because “we are reluctant to wreak extraordinary destruction on dependents who rely
solely on the defendant for their upbringing”); U.S. v. Alba, 933 F.2d 1117, 1122 (2d Cir.
1991) (D and wife cared for four and eleven year old and disabled father and paternal
grandmother, incarceration could well result in destruction of an otherwise strong family unit);
U.S. v. Pena, 930 F.2d 1486, 1495 (10th Cir. 1991) (single parent of infant and sole support of
sixteen-year-old daughter and daughter's infant); U.S. v. Big Crow, 898 F.2d 1326, 1331 (8th
Cir. 1990) (solid family and community ties and "consistent efforts to lead a decent life in the
difficult environment” of an Indian reservation).

District Court

U.S. .v. Mateo, 299 F.Supp.2d 201 (S.D.N.Y. 2004) (in heroin case where defendant’s two
young children were “thrust into the care” of defendant’s relatives, “who report extreme
difficulties in raising them” and where both fathers are absent, and the children, now ages six
and one, will be raised apart from both biological parents for as long as the defendant is in
custody, a downward departure is appropriate); U.S. v. Colp, 249 F.Supp. 2d 740 (E.D. Va.
2003) (where defendant pled guilty to one count of income tax evasion departure from guideline
range of 10 to 16 months to probation warranted because of extraordinary family circumstances
in that she was the sole caretaker for her disabled husband who suffers from a brain injury
resulting from auto accident. "Any period of incarceration” here would “serve as an undue
hardship on Mr. Colp”); U.S. v. Greene, 249 F.Supp.2d 262 (SDNY 2003) (in tax case D granted
seven-level departure because of extraordinary charitable good works as well as extraordinary
family circumstances including being single parent of three adopted children with numerous
psychological problems and highly dependent on D and in desperate need of stability); U.S. v.
Norton, 218 F.Supp.2d 1014 ( E.D.Wisc. 2002); (departure from 15-21 months to probation and
home confinement granted to D convicted of credit card fraud observing that the Guidelines “do
not require a judge to leave compassion and common sense at the door to the courtroom.” (U.S.
v. Johnson, 964 F.2d 124, 125 (2nd Cir. 1992). The defendant was a 38-year old single mother
of three children who cares for aging mother. If she were incarcerated, the children would
“almost certainly” be placed in foster care. It is proper to consider harm to children because a
court must consider the public interest which requires that a defendant be held accountable for
her conduct. However, "the public also has an interest in not having children unnecessarily
placed in foster care. Such placements increase costs to taxpayers and may be more likely to
cause children to become law breakers. See generally, John Hagan & Ronit Dinovitzer,
Collateral Consequences of Imprisonment for Children, Communities, and Prisoners, 26 Crime
& Justice 121 (1999). “ A departure is most appropriate when the defendant ‘could be given
probation (or home confinement) rather than incarceration with only a small downward
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departure’.” Court was reluctant *“to wreak extraordinary destruction on dependents who rely
solely on the defendant for their upbringing.”); U.S. v. Kloda, 133 F.Supp.2d 345 (S.D.N.Y.
2001) (father and daughter who filed false tax returns for their business entitled to downward
departure in part because of needs of daughter's small children. A judge must sentence “without
ever being indifferent to a defendant's plea for compassion, for compassion also is a component
of justice.”); U.S. v. Tineo, 2000 WL 759837 (S.D.N.Y. June 8, 2000) (downward departure is
warranted if "incarceration in accordance with the Guidelines might well result in the destruction
of an otherwise strong family unit” in credit card fraud departure from 10 to 16 months to
probation is warranted where mother sole financial support of three young children); U.S. v.
Blake, 89 F.Supp.2d 328 (E.D.N.Y. 2000) (in bank robbery, departure from level 29 to level 8
and probation proper in part because of emotional trauma 3-year-old daughter would suffer);
U.S. v. Wehrbein, 61 F.Supp.2d 958 (D. Neb. 1999) (downward departure to probation in case
involving low-level trafficking in methamphetamine and possession of weapons; where D’s
11-year-old son, whose emotional and mental disorders improved markedly when defendant
returned from serving state sentence on similar charges, would be harmed if D not present to
provide continued structured discipline, there were no other care givers available to substitute for
defendant and federal government could have avoided or lessened impact on child if federal
prosecutor had not delayed 14 months after matter was referred before commencing federal
case); U.S. v. Hammond, 37 F.Supp.2d 204 (E.D.N.Y. 1999) (defendant in drug case suffering
from advanced HIV entitled to a downward departure from 48 to 18 months where family will
suffer extraordinary financial and emotional harsh from his incarceration. “A sentence without a
downward departure would contribute to the needless suffering of young, innocent children.”);
U.S. v. Lopez, 28 F.Supp.2d 953 (E.D.Pa. 1998) (extraordinary family circumstances warranted
a downward departure of six levels for a defendant who pleaded g